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NEW COMMENTARIES 


ON 

• THE..LAWS OF ENGLAND. 


BOOK IV. 

OF PUBLIC RIGHTS -(coB<jn«ed). 
-- 

PART II. 

O F T U E C nunc H. 


Having now finished our cxaminution of that division pf 
public rights which ctincerns the relation between persons 
ill ciril authority, and those who are subject to that autlio- 
ritv,—which involved the wliolc law relating to the or 
air'd government,—we are next to turn our attention to such 
• public rights as are connected with the relation between 
those who have power in matters ccclrsuisticalf and those 
over whom that jiower is exercised,—which latter subject 
w'e .shall discuss, as proposed in a former place (a), under 
i\^ g^brieral head of tlie Chm'ch. , 

The Church, in that sense of the term to which these 
( commentaries refer, niav be defined as an institution esta- 
blislied by tlie law of the land, in reference to religion; 
ill treating of which we shall find it convenient to consider, 
the authorities established in the Church; secondly, 
the law relating to its doctrine.s, w'orship, and discipline; 
thirdly, the lawr relating to its benefices or endowments. 
And, first, of the authorities established in the Church. 

. (a) Vide Slip. vol. ii. p. 324. 


VOL. HI. 


B. 



BK. IV. OP PUBLIC BIGHTS. PT. II. OP THE XJHURCII. 


CHAPTER 1. 

OF THE ECCLESIASTICAL AUTHORITIES. 


The ecclesiastical authorities consist (under the sovereign, 
the common head of the (’hiircli) principally of the e/m///, 
(a venerable body of men set a])art from the rest ol' the 
people or in order to superintend the public worship 
of Almi^lty God and the other ceremonies of religion, and 
to administer spiritual counsel and instruction.) 

The clergy consist of such, and such only, as have been 
admitted into holy orders; which, in the Church of h'ng- 
l|iad, are the^rders of bishops (including archbishops>, 
priests, and deacons {a ): and the ordination in that ("hurch 
must take place according to the form prescribed in the 
Book of Common Prayer (A). By 13 Elix. c. Pi, and 44 
Geo. III. c. 43, it is provided (conformably totl^ canonsh 
that none shall be ordained deacon under twentv-thr(;e- 
years, nor priest under twenty-four years ol‘ agethough 
as to deacons, the Archbishop of Canterbury has the pri¬ 
vilege of admitting them, (by faculty or dis])ensation,) at tin 
earlier period (c). Also by the same statute of Eli 2 ! 8 (hHjh, 


(а) The lloiiian caiionisu Itud tlie 
orders of biKliop (in winch ilu; pope 
and archbishops were included), 
priest, deacon, subdeacon, psiiliuist, 
acolythe, exorcist, reader, ostisirius. 
Corv. Jus Canon. 38,39 ; Uibs. Cod. 
113. 

(б) See 2 Burn's Ecrl. Law, 103; 
M ats. C. L. ch. xiv. By 39 Geo. 3, 
c. 60, s. 3, nu person ordained by a 
foreign bishfp can ufliciate in any 


cliurcb or chapel ol' England or ire- 
iand, without special permission from 
tile archbishop <»f the Province j or 
be iidiuitted to any ecclesiastical pre¬ 
ferment ill England or Irekinl Vtitli- 
out consent both of archbishop ^nd 
bishop. 

(r) “Bishops, Priests and Deacons 
** are the minkterial orders known 
“ to the episcopal establisliiiient of 
y England. In thj Bishop lies the 



GlIAP. 1.—OF TUC ECCLESIASTICAL AUTHORITIES. 


n«me sliall be, ordained cither priest or deacon, without first 
sulKeribin^ tlie Thirty-nine Articles of reli«iion: nor, by 
•1. Kliz. e. 1 and'l W. & M. c. 8, witliout first taking the 
• oaths of alle^ahcc and supremacy (ri). Moreover,'by the 
canon law (c), no pcrson*shall be admitted into*holy orders 
.without*a title it is called); that is, unless he produce to 
the bishop a presf'ntfij^ioii to some ecclesiastical living within 
the diocesQ, or such certificate of preferment or provision 
as in the canon desi:ribed ; or unless he be a fellow or 
chaplain in Cambridge or Oxford, or mastcir of arts of 
five years’standing in cither of such universities, and living 
there at *his tiwn charge: or unless the bishop hiuiself 
intends shortly to admit him to some benefice or curacy. 
And we may <.)bserve further, that [by 31 Eliz. c. 6, if any 
person obtain orders, or a licence to preach, by money or 
corrupt prac'tices, (which seems to be the true, though not 
the common, notion of simotit/,) the person giving such 
orders shall forleit40/., and the person receiving, 10/.; and 
the latter i» mc.apalde of any ecclesiastical preferment tor 
seven years afterwards.] 

In order to attend the more closely to their ^uties, the 
clergy have certain privileges, [and had formerly much 
. greater, which were abridged at the time of the Reforma¬ 
tion, on account of the ill use which the ])opish clergy 
had endeavoured to make of them. For the laws having 


e«\efnpted them from almost every personal duty, they 
at^n>|)t.ed a total evemption from every secular tie(/). 


“ j)Ower ofonliiiation. D^’tirons, when 
“ nrdaiti(‘<1, in.'iy, lieerised liy tlie 
" hishf>p, preach and administer the 
“ rite uf bnptisni. Priests, by this 
“ ceremony, are further empowered 
'* lo adnTinister the Lord's Supper, 
“ftnd to hold a benefice witli cure 
“ofsouls.”—Report of the llegis- 
trar-Oeneral on the lleligious Wor¬ 
ship of England and Wales, Decem¬ 
ber, 1853, (founded on tlic reiisusof 
1851), p. Mxxivt 


(rf) By ‘J'tGeo. 3, c. 3.5, the bishop 
of London, or other bishop by him 
appointed, may ordain aliens to ex¬ 
ercise the office of deacon or priest 
out of the dominions of the crown, 
without the oath of nlleginnce. 

(«) Can. 33 ; Wats. C. L. 147. 
if) The marriage of the clergy 
was, in the time of popery, prohi¬ 
bited ; but the prohibition was taken 
aw’iiy by ‘2 3; 3 £dw. 6, c. 21. Among 
the privileges by wbf^b the clergy 



BK. IV. OP PUBLIC RIGHTS. —PT. II. OF THE CHURCH. 

[But it is observed by Sir Edward Coke (^), that as the 
overflowing of waters doth many times make the river to 
lose its proper channel, so in times past, ecclesiastical per¬ 
sons, seeking to extend their liberties beyond their true 
bounds, either lost, or enjoyed not, those which of right 
belonged to them.] The personal exemptions db indeed, 
in several instances continue. [A clergyman cannot.be 
compelled to serve on a jury (/*);] nor [can h^ be chosen 
to any temporal office, as bailifl‘, reeve, constable, or the 
like—in regard of his ow'n continual attendance on the 
sacred function (t). During his attendance on divine ser¬ 
vice,] eundOj morandoj et redeundo^ [he is privileged from 
arrests in civil suits {k );] and the glebe and tithes of his 
parsonage are not liable to be seised in execution to satisfy 
a judgment in the same manner as lay property, but to a 
sequestration^ by which the sum due on such judgment is 
directed to be levied by the churchwardens out of the 
profits of his benefice, after makiitg provision for the 
service of the church (/). [But as they have their privi¬ 
leges, so also they have their disabilities, on account of 
tlieir spg^itual avocations.] By 41 Geo. III. c. 63, they 
are incapable of being elected members of the House of 
Commons (»*); and by 5 & 6 Will. IV. c. 76* s. 28, of. 
being councillors or aldermen in borouglis. TJiey are also 


were once very particularly distin¬ 
guished, WHS what was called the 
benefit of clergi/, antiently rlhiwcd to 
them alone. As to this vide post, 
bk. VI. c. xxiii. 

(g) 2 Inst 4. 

(h) 6 Geo. 4, e. 50, s. 2. Fie is 
also, by the statute of Marlhridge, 
52 Hen. 3, c. 10, discharged from 
attendance upon courts leet and the 
sheriffs' tourns; aiitient courts of 
criminal jurisdiction, now almost 
superseded by the court of quarter, 
sessions. F. N. B. 160; 2 Ini.t.*4. 

(i) Fiuchj^L. 88. 


(k) See stilt. 5U Edw. 3, c: 5 ^ 1 
Ric. 2, c. 15 ; 29 Car. 2, c. 7, a. 6; 0 
Geo. 4, c. 31, s. 23; 12 llep.^t^O; 
Goddard v. Harris, 7 Bing. 320. * 

(l) See Ex parte Meymutt, 1 Atk. 
200; Burh's E. L. Sequestration ; 
Arbuckle v. Cowtan, 3 Bos. Sc Pul. 
326; Marsh v. Fawcett, 2 H. Bl. 582; 
Bishop «. Hatch, 1 Ad. E. I^l; 
Pack V. Tarpley, 9 Ad. Sc E. 4(J8; 
Harding v. Hall, 10 Mcc. & W. 42; 
Phelps i>. St. John, 10 Exch. 895. 
See as to the remedies of sequestra¬ 
tors, 12 St 13 Viet. c. 67. 

.* (in) Vide sup. Vfl. ii. {>.‘372. 
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prohibited from farming or trading; for by 1 & 2 Viet, 
e. J06, 88. <28—30, (repealing some former acts on this 
/subject,) no spiritual person holding any cathedral pre¬ 
ferment or benehee, or any curacy or lectureship, or 
allowed to perform the duties of any ecclesiastical office,— 
shall take to farm for occupation by himself any lands ex> 
*cecding eighty acres in the whole, without permission in 
writing from the bishop of the diocese; nor shall such 
s[)iritual person, by himself or any other to his use, carry 
on liny trade or dealing for profit, unless it be carried on 
by more than six partners, or his shaw in it shall have de¬ 
volved to him by inheritance, or other such representative 
title as in the act specified; and even in these excepted 
cases it is illegal for him to act as director or managing 
jiartner, or to carry on tke trade in pei'son (w)* l^ut, not¬ 
withstanding these prohibitions, the Act allows him to carry 
on the business of a schoolmaster; or to deal with book¬ 
sellers as to the sale of books; or to be a managing director, 
])artner, or shareholder in any benefit society, or fire oriife 
insurance society ; c)r to buy or sell to the extent necessarily 
incidental to his lawful oeeujiatioii of land, or to sell mine¬ 
rals the produce of his land,—j>r<»vided that none of such, 
traiisuetimis be conducted in person, in any market or 
place of public sale. 

[In the frame and constitution of ecclesiastical polity 
there are divers ranks and degrees, which we shall con¬ 
sider Jn their resp(;ctive order, merely as they are taken 
notice of by the seeuhir laws of Imgkiui] 

• 

1. An archbishop or bishop is constituted hy election, 
confirmation, consecration, and iiistallation; though an 

(»} It^s to be observed, however, him, under section 31 of the same act, 
that a contract entered into by a though both parties contracted with a 
clergyman engaged in trade, con- knowledge of the facts constituting 
trary to the 29th section of 1 lie 2 the ilfhgality, Lewis v. Bright, 4 Ell, 
Viet. c. 106, may be enforced against . & Bl. 017. 
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archbishop is more properly said to be enthroned and not 
installed (o). ** c 

The election of an archbishop or bishop is by the. 
[chapter of his cathedral church, by virtue^,of a licence 
from the crown. Election was, ip very early times, the 
usual mode of elevation to the episcopal chair, throughout^ 
all Christendom ; and this was promiscuously performed 
by the laity as well as the clergy (j»), till at length it be¬ 
coming tumultuous, the emperors and other sovereigns of 
the respective kingdoms of Europe took the appointra*ent 
in some degree into their own hands, by reserving to 
themselves the right of confirming these elections, and of 
granting investiture of the temporalties, which now began 
almost universally to be annexed to this spiritual dignity; 
without which confirmation ands investiture, the elected 
bishop could neither be consecrated nor receive any secular 
profits. This right was acknowledged in the emperor 
Charlemagne, a.d. 773, by Pope Hadrian I. and the 
GoCincil of Lateran (^), and universally exercised by other 
Christian princes : but the policy of the Court of Rome at 
the same time began by d^recs to exclude the laity from 
any share in these elections, and to confine them wholly to 
the cleigy; which at length was completely effetted : the 
mere form of election appearing to the people to be a thing 
of little consequence, while the crown was in possession of 
an absolute negative, which was almost equivalent to a 
direct right of nomination. Hence the right of appointing 
to bishoprics is said ^to have been in the crown of Eng^- 
land(r), (as well as other kingdoms in Europe,) even in 

(o) Bishop of St. David’s v. Lucy, bishop, bishop, or dean, of any place 
1 Salk. 137; 3 Salk. 72. As to arch- in the united kingdom, under autho> 

bishops and bishops, vide sup. vol. i. rity from the see of Home. , 
p. 116; vol. II. p. 333; see also 6 (p) Per clerttm et populum, Pahn. 

& 6 Viet. c. 26, as to providing 23; Sobrean e. Kevan, 2 Roll. 
episcopal houses of residence: and 102; M. Paris, a.d. 1003. 

14 & 13 Viet. c. 60, as to the impro- (y) Decret. 1, diet. 63, c. 22. 

per assumption of the title of arch* ' (r) Palm. 28. 
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• 

[the Saxon times: because the rights of confirmation and 
investiture ^ere in effect, (though not in form,) a right of 
.complete donation («). But when, by length of time, the 
custom of making elections by the clei^y only, was fully 
established, the popes bej^n to except to the usual method 
of granting these investitures, which* was per annubtm et 
hnculum, by the prince’s deliveiing to the prelate a ring 
and pastoral staff or crosier,—pretending that this was an 
encroachment on the church's authonty, and an attempt 
by'these symbols to'confer a spiritual jurisdiction; and 
Pope (Gregory the seventh, towards the close of the eleventh 
century, published a bull of excommunication against all 
princes who should dare to confer investitures, and all pre¬ 
lates who should venture to receive them (!)• This was a 
hold stop towards effecting the plan then adopted by the 
Homan see, of rendering the clergy entirely independent of 
the civil uuthorit} ; and long and eager were the contests 
occasioned by this ])apal claim. But at length, when the 
Emperor Henry the fifth agreed to remove all suspicion rf)f 
encroachment on the spiritual character, by conferring in¬ 
vestitures for the future, per sceptnim^ and not per annulum 
et hacuhm^ — and when the kings of England and France 
consented also to alter the form in their kingdoms, and 
receive only homage from the bisho])s for their temporalities, 
instead of investing them by the ring and crosier, the court 
of Uomc found it prudent to suspend for awhile its other 
pretensions (u). 

, This concession was obtained from King Henry the first 
iu England, by means of that obstinate and arrogant pre¬ 
late, Archbishop Anselm (^); but King John, (about a cen¬ 
tury afterwards,') in order to obtain the protection of the 
P 9 pe against his discontented barons, was also prevailed 
ifpon to give up, by a charter, to all the monasteries and 
cathedrals in the kingdom, the free right of electing*their 

(«) Sclden, Jan. Anr. 1.1, a. 39. (u) Mod. Un. Hist. xxv. 803; 

(t) Decrct. 2, caus. 16, qu. 7. c. 12 ' xj(ix. 115. 
et 13. • ^ (#; M. Paris, A.D./107. 
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[prelates, whether abbots or bishops: reserving only to the 
crown the custody of the temporalities during*tihe vacancy; 
the form of granting a licence to elect (on refusal whereof 
the electors might proceed without it); and the right df 
approbation afterwards, which was not to be*denicd with¬ 
out a reasonable and lawful cause (y). This grant was 
expressly recognized and confirmed in King iohvLB Magna* 
Charta (z\ und was again estabthshed* by statute 25 £dw. 
HI. st. 6, B. 3.] • 

But by statute 25 Hen. VIII. c.*20(a), the law was 
again altered, and the right of nomination secured to the 
Crown; [it being enacted that, at every future avoidance 
of a bishopric, the king may send the dean and chapter his 
usual licence to proceed to election;] called his conge dHire; 
[which is always to be accompanied with a letter missive 
from the king, containing the name of the person whom he 
would have them elect; and if the dean and chapter delay 
their election above twelve days, the nomination shall de¬ 
volve to the king, who may by letters-patent appoint such 
person as he pleases. This election or nomination, ifiiit be 
of a bishop, must be signified by the king’s letters-patent to 
the archbishop of the province: if it be of an archbishop, to 
the other archbishop and two bishops, or to four bisliops; re¬ 
quiring them to confirm, invest, and consecrate (5) the person 


{y) M. Paris, a.d. 1214; 1 Rym. 
Feed. 198. 

(x) Cap. 1, edit. Oxon. 1759. 

(a) Repealed by 1 & 2 Ph.Cc Mary, 
c. 8, 8. 9, but afterwards revived by 
1 Eliz. c. 1, Bs. 7, 10. As to the 
bishoprics created by Hen. 8, viz., 
Chester, Gloucester, Peterborough, 
Bristol and Oxford, it is said in Co. 
Litt by Harg. 1^34 a, n. (5), that 
they are donative. But it seems to 
be the practice as to all these, to 
issue a congi d’ilire, (see Tlie Queen 
V. Archbishop of Canterbury, 11 
Q. B. 513;) at^din the case of Glou¬ 


cester and Bristol (now united), it 
it expressly directed that there shall 
be an election by tlie dean and 
chapter of each alternately. (Order 
in Council, 5 Oct. 1836.) No cowgS 
treiire is issued with respect to the 
Irith bishoprics. (Bishop of St 
David’s v. Lucy, 1 Salk. 136.) 

(5) A bishop, when consecrated, 
must be full thirty years of age*; 
but there seems to have been no 
restriction of this kind in antient 
times. (Christian's Blackstonc, vol. i. 
p. 379, cites Godw.Comm. de Prsesul. 
693.) 


I 
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[so elected: which they are bound to perform immediately, 
wi^iout any Application to the see of Rome. After which, 
,the bisHop elect^shall sue to the king for his temporalties, 
shall make oath to the king and none other, and shall take 
restitution ot*hiB secular possessions out of the king’s hands 
only. And if such dean and chapter do not elect in the 
* manner by this Act appointed, or if such archbishop or 
bishop do refuse to* confirm, invest, and consecrate such 
bishop elcbt, they shall incur all the penalties of a preetnH^ 
uin ;] that is, the loss of all civil rights, with forfeiture of 
lauds, goods, and chattels, and imprisonment during the 
royal pleasure (c). 

There are two archbishops for England and Wales (cf); 
the Archbishop of Canterbury, who has within his province 
all tlie bishoprics, (which are at present twenty-six in num¬ 
ber,) except those of Chester, Durham, Carlisle, Ripon, 

(f) 25 Hen. 8, c. 20 , Ar to a of the pleasure of the crown, l)r. 

pnrmiinire, vide post, bk. vi. c. vi. Hampden was in due course elected; 

The public nitentinn has recently but at the time of his copfirm&thn, 
been (fa’awn to the nature of the cleu- on the usual challenge to all ob- 

tioii of the bishopa, and partirularly jeetors to come forward and be heard 
to the question, whether the duty of being delivered, certain objections, 
the dean and clnpter to elect the on the score of sontc of the religious 
noiiiiiiec the crow ti, and that of tenets alleged to be held by Dr. 

the archbiiihup to confirm, invest, Hampden, were tendered; but the 

and cuiisecratc such bishop elect, are offiet'rs in ministration refused to 
to any extent optional; or whether receive them. Upon this a rule was 
tliey are merely ministerial duties; obtained by the objectors, in the • 
and the opinion of Hlackstone, as Court of Queen’s Bench, to show 
stated in the text, appears to be the cause t|hy a viandamui Rhould not 

Correct one. The discussion arose issue to the Archbishop of Canter- 
ilmler the following circumsbtnecs. bury to receive the objections: after 
In 1818 (sec Queen v. Archbishop solemn argument, ifowcver, it was 
of Canterbury, 11 Q. B. 483), the decided (though the judges were not 

see of Hereford being vacant, the unanimous in their opinions) that 
dcdni and chapter thereof received a the rule should be discharged; the 
i^ng^ d’^Ure to elect Dr. Hampden, chief ground of the decision being 
the Regius Professor at the Univer- that the eong^ itiHre was imperative, 
sity of Oxford, to that ^shopric. (d) Antiently there were three 
111 accordance with this intimation , archbishoprics, the third being of 
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Manchester, and that of Sodor and Man ; and the Arch¬ 
bishop of York, whose province comprises the six bishopi;ic8 
just named. 

The two archbishops for England and Wales, and the 
bishops of London, Durham, and Winchester, have the 
right, in virtue of their respective sees, to sit as lords spiri¬ 
tual, (having first received a writ of summons for the {uir- 
pose,) in the House of Lords; and among the other bishops 
at England and Wales there are always twenty-one who 
hold seats there, under the like summons: but the number 
does not exceed this ; the Bishop of Sodor and Man being 
in no case a lord spiritual, and the bishop last elected for 
the time being, being also excluded from that dignity. 
This is by the effect of the statute lOlfe 11 Viet. c. 108, for 
establishing the new bishopric of Manchester; for though 
theretofore all the bishops (except the bishop of Sodor and 
Man) were summoned as a matter of course to the House 
of Lords, this statute provides that the number of lords 
sfMrttual shall not be increased by the creation of the new 
bishopric; but that whenever there shall be a vacancy 
among the lords spiritual, caused by the avoidance of any 
see, (other than the five above named, or than a see which 
shall be filled by the translation thereto from any other see 
of a bishop at that time actually sitting as a lord of parlia¬ 
ment,) such vacancy shall be supplied by the issue of a 
writ of summons to that bishop who shall not have pre¬ 
viously become entitled to such writ; and that no bishop who 
shall be thereafter eleated to any see, not being one of the 
five sees above named, shall be entitled to have a writ of 
summons, unless in the order and according to tlie con¬ 
ditions aforesaid. 

Cacrleon in Wales; but in the time Canterbury was antiendy i^rimate 
of Henry the first both that see and of Ireland also; Ireland having hafi 
all Wales became subject to the no archbishop of its own till the year 
Archbishop ofCantei'bury.(Rogers’s 1152. (flid. 106.) 

Reel. L. 105.) The Arclibishop of * -> 
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[An archbishop is the chief of the clergy in a whole 
province; and has the inspection of the bishops of that pro- 
.vince, *a8 well of the inferior clergy,] or as the law 
expresses it^ the power to visit them(e). He confirms 
the election *of the bishops, and afterwards consecrates 
t}iem(^). He [has also his own diocese, wherein he 
exercises episcopal jurisdiction, as in his province he exer* 
crises archiepiscopallf^). As archbishop he, upon receipt 
of the king’s writ, calls the bishops and clergy of his 
province to meet him in Convocation; but without the 
king’s writ he cannot assemble them (A). To him,] as a 
superior ecclesiastical judge, [all appeals are made from 
inferior jurisdictions witliin his province: and as an appeal 
lies from the bishop^ in person, to him in person; so it 
also lies from the consistory courts of each diocese, to 
his arc.hiej)iscopal court (i):] in addition to which he has 
also a court of original jurisdiction (A). [During the va¬ 
cancy of any sec in his province, he is guardian of the 
s])iritua]ties thereof, as the king is of the temporalties,*and 
he executes all ecclesiastical jurisdiction therein. If an 
archiepiscopal see be vacant, the‘dean and chapter are the 
spiritual guardians, ever since the office of Prior of Can¬ 
terbury was abolished at the lleformation (/). The arch¬ 
bishop is entitled to present by lapse, to all the ecclesiastical 

((') Sec Bi-sliop of St. David’s tf. abolished by 6 & 7 Will, i, c. 87 { 

Lucy, 1 Sulk. l.*)4; He Dean of 7 Will. 4 jc 1 Vic(. c. 53; that be- 

York,»2 Q. 11. 1. longing to the Hishop of Durham, 

(/) 2 Rol. Ah. 223. As to the by 6 Will. 4, c. 19. 
power of the archbishop to conse> (A) 4 lust. 322, 323. As to Con> 
crate to the olKcc of 'bishop persona vocation, vide sup. vol. ii. p. 534. 
being subjects or citizens of foreign (i) Sec Ex parte Denniaon, 4 £11. 
countries, sec 26 Geo. 3, c. 84; 5 & 1)1. 292. 

Viet. c. 5. As to his power in rela< (Jlr) As to the jurisdiction of the 
tion to *the bishops and archdeacons archbishop as an ecclesiastical judge, 
0f ^he West Indies, vide 6 Geo. 4, vide sup. Introd. p. 67, bk. ii.pt.ii. 

G. 88; 5 & 6 Viet c. 4. c. vii.; et post, c. ii., bk. v. c. v., 

(g) The teeular jurisdibtion for- c. xiii. 
merly belonging to the AEchbishop* (0 2 Rol. Abr. 22. 
of Voric and Bishop of Ely, was 



12 BK. IV. OP PUBLIC HIGHTB.—BT. II. OF THE CHURCH. 

[livings in the disposal of his diocesan bishops, if not filled 
within six months. And the archbishop has*a custompy 
prerogative, when a bishop is consecrated t>y him, to name 
a clerk or chaplain of his own to be provided for by such 
suffragan bishop (m); in lieu of which it is now usual for 
the bishop to make* over by deed to the archbishop, his 
executors and assigns, the next presentation of such dignity 
or benefice within the bishop’s disposal, within that see, as 
the archbishop himself shall choose; which is* therefore 
called his aplwn (n): which options are only binding on Che 
bishop himself who grants them, and not on his succes¬ 
sors (o). The prerogative itself seems to be derived from 
the legatine power formerly annexed by the popes, to the 
metropolitan of Canterbury (jp). And we may add, that 

(m) ** Bishops are styled AHyrn^on (m) CoweVs Interp. tit. Option. 

“ (a word signifying in re^ (o) These options become the pri> 

*' spect of their relation to the arch- vate patronage of the archbisliop, 

bishops of their province. But and upon his death are transmitted 

“ formerly each archbishop and bi- to his personal representatives; or 
sfiop had also his suffragan to assist the archbishop may direct, by his 
“ him in conferring orders, and in yrill.whom, ujton a vacancy, his ex- 
“other spiritual parts of his office ecutor shall present;—which dircc- 
** within his diocese. These, in our tion, according to a decision in the 
“ ecclesiastical law, are called suf- House of Lords, his executor is 
“ fragan bishopa, and resemble the compellable to observe. (1 Burn’s 
** clwreptscajid, or bishtyps of tlte coun- Eccl. Law, 226.) If a bishop dies 
*' try, in the early times of the Chris- during the vacancy of any benefice 
“tian church. How this inferior within his patronage, the presenta- 
“ order of bishops may be elected tion devolves to the crown ; so like« 
** and consecrated, is regulated by wise if a bishop dies after an option 
“26 Hen. 8, c. 14; but, hhtwith- becomes vacant, and before the^ 
"standing this statute, it is not usual archbishop or his representatives 

" to appoint them. This should not presented, and the clerk is in- 

** be confounded with the eoac(jutors stituted, the crown pro hde vice will 
" of a bishop; the latter being ap. be entitled to present to that dignity 
“pointed in case of a'bishop's infir- ^ benefice; (Potter v. Chapman, 
“ mity to superintend hisywrwdtc/fon Arab. 101;) for the grant *of the 
**aud temporalties, neither of which option by the bishop to the ai^h- 
“ was within tlie interference of the bishop has no efficacy beyond the life 
“ former. See fully on this subject ^be bishop. (Christian's Black- 
“in 1 Gibs. Cod. Ist edit 156.“— -stone, vdli. p. 881.) 

Co. Litt by Hjrg. 94 a, note (8). ’ Cp) Sherlock, Of Options, .1. 



CHAP. 1.—OF THE ECCLESIASTICAL AUTHORITIES. 13 
* • • 

[the papal claim itself, (like most others of that encroaching 

see), was probably set up in imitation of the imperial pre- 
•rogative called primeB or jnrmaritB preces; whereby the em¬ 
peror exercis^s,*and hath immemoriallyexercised( 9 ), aright 
of naming to the first .prebend that becomes vacant after 
, his accession in every church of the empire (r). A right 
that was also exercised by the crown of England in the 
reign of j^dward the hrst {s ); and which probably gave rise 
to the royal corodies;'\ viz. the king’s right (now fellen into 
disuse) bf sending one of his chaplains to be maintained by 
the bishop, or to have a pension allowed him till the bishop 
promoted him to a benefice ( 0 < [It is likewise the privi¬ 
lege, by custom, of the archbishop of Canterbury, to crown 
the kings and queens of this kingdom (u). And he hath 
also by the statute 25 Hen. Vlll. c. 21 (jr), the power of 
granting dispensations in any case, not contrary to the Holy 
Scriptures and the law of God, where the pope used for¬ 
merly to grant them; which is the foundation of his grant¬ 
ing special licences to marry at any place or time], or his 
giving dispensation [to hold two livings, and the like(y)^ 
and on this also is founded the right he exercises of con¬ 
ferring degrees,] called Lambeth degrees (r), [in prejudice 


(q) Goldast. Cunstit Impcr.toin. 
3, ]i. 4-0(i. 

(r> Dufresnci V. 806: Mod. Uiiiv. 
Ilist xxix. 5. * 

(x) Brev. 11 Bdw. 1 ; 3 Pryn. 
1264.’ 

■ (/} 1 Bl. Com. 283. Tlicrc were 

Other species of corudies. Vide sup. 
vol. I. p. 648, n. (A). 

(u) It is said that the arclibiidiop 
of York has the privilege to crown 
tife queen consort, and to be her 
perpetual chaplain. (I Burn’s Eccl. 
Law, 178.) 

(r) £t vide 28 Hen. 8, c. 16. As 
to dispensation, see Colt and Glover 
«. Bishop of Lichfield and Coventry/ 
Hub. 147. 


(y) I'he power of the archbishop 
of Canterbury to grant special li¬ 
cences to marry, is now recognised 
by 4 Geo. 4, c- 76, s. 20 (vide sup. 
vol. It. p. 258); and his power to 
grant dispensations to hold two 
livings, by 1 & 2 Viet. c. 106, s. 6. 

(a) Although the archbishop can 
confer all the degrees which arc 
taken in the universities of Oxford 
and Cambridge, yet the graduates of 
these universities, by various acts of 
parliament and other regulations, are 
entitled to many privileges which 
are not extended to what is called 
aLambeth” degree. (Christian’s 
Blackstone, vol. i. p. 381.) 
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[of the universities (a).] In unaccustomed cases, however, 
the archbishop has no power to grant dispedsations, <but 

must refer the matter to tlie sovereign in aouncil (&;. - 

• 

A bishop is the chief of the clergy i^ithin a dio¬ 
cese (c); but is subordinate to the archbishop of ^he pro> 
vince, to whom he is sworn to pay due obedience (d). IIis* 
dignity is usually called a sec {sedei)y and his church* a 
cathedral (e). Among the principal powers which he exer¬ 
cises are those of oi'daining priests and deacons (i/*), con¬ 
secrating churches, and [inspecting the manners of the 
people and clergy {g );] for which purpose [he may visit at 
pleasure every part of his diocese.] lie is also an eecrlesi- 
astical judge (4): but [his chancellor is appointed to hold 
his courts for him, and to assist him in matters of ecclesi- 


(a) See the Bishop of Chester's 
case, Oxon. 1721. 

(&) 25 Hen. 8, c. 21, s. 5. 

As to dioceses, vide sup. vol. i. 
p. 115. 

(<f) See preamble to 26 Geo. 3, 

84. A elergymau is said to owe 
" canonical obedience” to the bishop 
who ordained him, to the bishop in 
whose diocese he is beneficed, and 
also to the metropolitan of such 
bishop. 4 Bl. Com. 203; 1 Hale, 
P. C. 381. 

(e) As to the government and ar¬ 
rangement of cathedrals and colle¬ 
giate churches, see 6 Ann. c. 21; 3 
8c 4 Viet. c. 113 ; 4 & 5 Viet. c. 89. 
We may remark liere, tliat a colle¬ 
giate church is a church consisting 
of a body corporate of dean and 
canons, such as Westminster, Wind¬ 
sor, &c., independently of any ca¬ 
thedral The Report of the Cathe¬ 
dral Commission (vide post, p. 113) 
divides cathedrala gi^^^i^Qollegiate 
churches inio The first 

class consistsV»f tiSwIWit'being the 
etUhedruU aU/madation, or 


EcclesiiB Cathedralca Canonicoruiii 
Sepulariuin. Thu second class con¬ 
sists of eight couve/itual cathedraU, 
constituted with deans and cha/tteis 
by H cn. 8. The third class contains 
the five cathedrals founded togetlter, 
with new btshopries, by Hen. 8. The 
fourth class are the new cathedrals 
of^hipon and Manclies^r. 

(/) See 59 Gto. 3, c. 60; 3 A 4 
Viet. G. 33; 15 8t 16 Viet, c 52, s. 2, 
as to the ordination of priests or dea¬ 
cons for or ill the colonics. 

(g) See Re Dean of York, 2 Ad. 
& El. N. S. 1. 

(A) As to the jurisdiction of the 
bishop as an ecclesiastical judge, 
vide sup. Introd. p. 67, bk. ii. pt. ii. 
c. VII. I ct post, c. II., bk. V. c. v., 
c. XIII. As to the local limits of the 
jurisdiction of the bishop, asjaifected 
by the new arrangement of diocesfts 
in pursuance of the recommendatiods 
of the eccHesiastical commissioners, 
see 10 3c 11 Viet. c. 98 ; (continued 
' by 20 Viet. c. 10.) See also Powell 
V. Hibbert, 15 Q. B. 129. ' 
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[astical law (t).] In case of complaint, however, against a 
cl^k in hdly orders, fur any ecclesiastical oifence under 
•the Church Discipline Act, 3 & 4 Viet. o. 86, the bishop (A), 
(if after a pfeliminary inquiry, before commissioners, there 
appears sufficient ground fur proceeding farther,) is to hold 
^a courlfto hear the cause, assisted by*three assessors:—of 
whom the dean of his cathedral, or one of his archdeacons, 
or his chancellor, must be one; and a seijeant at law, or 
an advocate who has practised five years in the court of 
the archbishop of the province, or a barrister of seven 
years’ standing, another. The bishop may either deter¬ 
mine the cause himself or may send it to the court of ap¬ 
peal for the province, tliere to be determined. In either 
case an appeal lies ultimately tu the queen in counciU/). 
[It is also the business of a bishop to institute, and to 
direct induction to, all ecclesiastical livings in his diocese,] 
and to license curates, and regulate their salaries (m). 

[Archbishoprics and bishoprics may become void* by 
death, deprivation for any very gross and notorious crime, 
and also by resignation (/0> All resignations must be made 
to some superior (o). Therefore a bishop must resign to 

(f) Uy sf Hen. 8. u. 17» it in de- apptMl fur the province. (3 & 4 Viet, 
dared Uial the chtiucdlor of a dio- c. 80, s. IS.) 

ccKc may bo a layman, married or (ui) ] & 2 Viet c. 106, s. 77; vide 
sinprle, provided he be doctor of the post, p. 87. See also 3 & 4 Viet. c. 33. 

oivil law lawfully create and made authorizing the bishops of England 

in some university. By the canons of Ireland, to permit clergy of the 

of 1603, he must be either a bachelor Frotesdnt episcopal Church inbeot- 

of law (at the least), or a master of land, or of the United Slates, to otK- 

arts. See Godolph. Ah. 82. ciatc in their respective dioceses. 

{k) In case the bishop is the (n) Sec 19 & 20 Viet c. 113, “ An 

patron of the preferment held by the Act to provide for the Retirement 

clerk proceeded against, the arch- of the present Bishops of London 
l^shorp Seta. See Queen v. Arch- " and Durham." By 6 & 7 .Viet. c. 

iHshop of Canterbury, 23 L. J., Q. B. 62, provisions are made for the per- 

347; Ex parte Denison, 4 Ell. & formance of the episcopal functions 

Bl. 292. in the c|Ke of the inct^acity of any 

(0 Where the bishop has himself • archbishop or bishop, 
given judgment, there is an appeal, *(o) Gibs. Cod. 822., 
in the first histance, to the com 
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• 

[his metropolitan; but the archbishop can resign to none 
but the king himself.] * v 

The claims of the crown on archbishoprics and bishoprips 
in respect of the custody of the temporaltieh, |ind in respect 
of the first fruits and tenths of all spiritual preferments, in¬ 
cluding archbishoprics and bishoprics, have beeif already, 
noticed in a former part of the work {p). They need not, 
therefore, be again discussed in this place. Wq may men¬ 
tion however here, that, when any spiritual person is made 
a bishop, all the preferments of which he was before pos¬ 
sessed become in general, upon his consecration, void; and 
the sovereign may present to them by his prerogative 
royal (y). 

II. [A dean and chapter are the council of the bishop, 
to assist him with their advice in affairs of religion, and 
also in the temporal concerns of his see (r). When the 
rest of the clergy were settled in the several parishes of 
eh^i diocese (as hath formerly («) been mentioned), these 
were reserved for the celebration of divine service in the 
bishop’s own cathedral; and the chief of them, who 
presided over the rest, obtained the name of decanus or 
dean (0>] 


(p) Vide sup. vol. ii. p. 537. 

) 1 Bl. Com. 383. See Basset v. 
Gee, Cro. Elis. 790; Att.-Gen. v. 
Bislmp of London, 4 M<^. 210; 
Grocers' Company 0 . Archbishop of 
Canterbury, 2 W. Bl. 770. It is laid 
down also by Sir E. Coke, 2 Inst. 491, 
that on the death of every prelate in 
England, the crown is entitled to six 
things, viz. the bishop's best horse 
or palfrey, with his furniture; his 
cloak or gown, and tippet; his cup 
and cover; his bason and cover; his 
gold ring; and, lastly, his miita 
eanum, his mew or kennel of hounds. 
(2 Bl. Com. 426.) The right to these 


things is considered by Blackstonc 
as in the nature of a mortuary (as to 
which, vide Index in tit .); but Lord 
Coke says it was ajiue to the crown 
for empowering tlie bisiiops to grant 
probates, &c. (Vide Mirehouse'v. 
Rennell, 8 Bing. 497.) 

(r) Dean and Chapter of Nor¬ 
wich's case, 3 Rep. 76; Co. Litt 
103,300. . * 

(«) Vide sup. vol. I. p. 117. ' 

(/) This, says Blackstone (vol.'i. 
p. 382), was probably because he 
was at first appointed to superintend 
ten canons or prebendaries. ^ ‘ 
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The chaptec, who, as distinct from the dean, consist of 
certtin dignitaries called canons («), [are sometimes ap- 
[fointed by the cibwn, sometimes by the bishop, and some- 
times by eachi other (y).] And the antient deans were 
formerly elected by the chapter, by conge d^elire from the 
orown, and letters missive of recommendation, in the same 
manner as- bisliops; but in the modem deaneries, viz. those 
tliat were founded by Henry the eighth out of the spoils of 
the dissolved monasteries, the title has always been dona¬ 
tive, and the installation merely by Igtters-patent from the 
crown (r). And now this is the course also with respect to 
the antient deaneries; it being provided by 3 & 4 Viet, 
c. 113, that every such deanery (except in Wales) shall 
thenceforth be in the direct patronage of her Majesty; who 
may, on the vacancy thereof, appoint by letters-patent a 
spiritual person to be dean (a). And by tlie same Act it is 
furtlier provided, that no person shall hereafter be capable 
of receiving the appointment of dean, archdeacon, or canq{i:i, 
until he shall have been six years complete in priest’s orders, 
(except in the case of a canonry annexed to any professor¬ 
ship, headship, or other office in any university (&)); that 
the dean shall reside for at least eight months in the 
year (c); that the term of a canon's residence shall be at 
least three months in the year(d); that the right of ap¬ 
pointing a regulated number of minor canons, with sala¬ 
ries, shall in future be in all cases vested in the respective 
chapters (e); and that honorary canoips (without emolu¬ 
ment) shall be established in every cathedral church in 
which there are not already founded any non-residentiary 

(h) By S & 4 Viet c. 118, s. 1, all (x) See the learned note by Mr. 
the numbers of Chapters, except the Hargraye, Co. Litt 95; 1 Bl. Com. 
dean, in every cathedral and col- 388. 

legitte church in England, ihall be (a) 8 8c 4 Viet. c. 118, a. 24. 
styled canons. (5) Sect. 27. 

(y) See 3 8c 4 Viet. e. 118, as. 24, (e) Sect. 3. 

26; 4 & 5 Viet. c. 89, as to the right ' (d) Ibid, 
of dppoinlment to certain canon-^ (e) Sect. 45. 

lies. • • ’* • 


VOL. III. 


C. 



18 BK. IV. OP PUBLIC MGHTB.—PT^ 11. OF THE CHURCH.' 

prebends, dignitaries, or ofiBicers, and shall hp in the gift of 
the archbishops and bishops respectively (/). * 

[The dean and chapter are, as was before observed, th% < 
nominal electors of a bishop. The bishop «is their ordi-* 
nary (<y), and immediate 'Superior; and has, generally 
speaking, the power of visiting them (A); and correcting 
their excesses and enormities. They had also a check on 
the bishop at common law: for till the statute 32 Hen. 
Vlll. c. 28,] (which enabled him to grant leases not 
ceeding twenty-one ^years or three lives, on his sole 
authority,) his grant or lease would not have bound his 
successors, unless confirmed by the dean and chapter (i). 

Deaneries and prebends may become void, like a bishop¬ 
ric, by death, by deprivation, or by resignation to cither the 
king or the bishop (k). 

111. [An archdeacon (1) hath an ecclesiastical jurisdic- 
^Upn, immediately subordinate to the bishop, throughout 
tlie whole of his diocese or in some particular part of it. 
He is usually appointed by the bishop himself; and hath 
a kind of episcopal authority, originally derived from the 
bishop, but now independent and distinct from his(m). 
He therefore visits the clei^y; and has his separate court 
for punishment of offenders by spiritual censures, and ff>r 
hearing all other causes of ecclesiastical cognizance (»)•] 
As a general rule (but subject to exception in tiie case of 
particular archdeaconries), the jurisdiction of the arch- 

(/) 3 & 4 Viet. c. 113, B. 23. (m) 1 Burn’s Ecel. Law, 68, 09. 

(g) As to the ordinary, vide sup. (n) By 6 fir 7 Will. 4, c. 77, b. 19, 

voL It. p. 195. it is provided that all archdeacons 

(h) See Re Dean of York, 2 Q. throughout England and Wales 

B. 1. should have and exercise fuy and 

(i) Co. Litt 44 a, 103 a. equal jui^ietion within* theiiv re> 

(k) Orendona. Bishop of Lincoln, spective archdeaconries, any usage 

Plowd. 498. to the contrary notwithstanding. 

(l) As to the ecclesiastical division And see 6 fit 7 Will. 4, c. 77; 3 

of dioceses into archdeaconrifs, of fit 4 Viet. o. 113; and 4 fir 5 Viet, 
archdeaconries into rural deaneries, c. 39, for provisions as to fhe endow- 
and of rural deaneries into parishes, * J ment and arrangrinenr of orchdea- 
vide sup. vol. f. p. up. conves. 
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deacon and bishop are conctemn^, so that a suit may 
be dbmmenced in the court of either (o). An archdeaconry 
may become voidtiy deatli, deprivation or resignation. 

• • 

IV. [The rural deaa«.are very antient officers of the 
church {p)f but almost grown out of use; though their 
deaperies still subsist as an ecclesiastical division of the 
diocese, or ^archdeaconry ( 9 ). They seem to have been 
deputies of the bishop, planted all round his diocese, the 
better to inspect the conduct of the parochial clergy, to 
inquire into and report dilapidations, and to examine the 
candidates for confirmation; and armed, in minuter mat¬ 
ters, with an inferior degree of judicial and coercive autho¬ 
rity (r). 

V. The next, and indeed the most numerous, order of 
men in the system of ecclesiastical polity, are the parsons 
and vicars of churches: in treating of whom, we shall first 
mark out the distinction between them; shall next obsert^ 
the method by whicli one may become a parson or vicar; 
shall then briefly touch upon their rights and duties; and 
shall, lastly, show how one may cease to be either. 

1. A parson, persona ecclesiee, is one tliat hath full pos¬ 
session of all the rights of a parochial church («). He is 
called parson, persona^ because by his person the church, 
which is an invisible body, is represented.] He is also 
[sometimes called the rector, or governor of the church: 
but the appellation of parson (howevc!!' it may be depre- 
efated by familiar, clownish, and indiscriminate use,) is the 
most legal, most beneficial, and most honourable title that 

(o) Rogers’* Ecol. Law, 60. See Worship, by the Registrar-General, 
fiirther as to the archdeacon's court, under Census of 1851, it is said 
pos^ bfc. tf. c. V. there were then 4f68 rural deaneries 

(f) Kennett, Par. Antiq. 6S8. in England and Wales (p. zuri). 
Dansey, Horse Decanicse Rurales. (r) Gibs. Cod. 972,1550. 

iq) See 6 & 7 Will. 4, c. 77, a. 1, (s) As to parishes and parochial 

and S& 4 Viet. c. 118, s. 82. In churches, vide sup. voL i.p. 116. 
the' Report on Public Religious 
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[a f»arish priest can enjoy; because such a (Sir Edward 
Coke observes,) and he only, is said vkem seu persd^wm 
eccUsujB gerere, A parson has, during hitf life, the freehgUi • 
in himself of the parsonage house, the glabe, tlie tithes,- 
and other dues. But these are* sometimes apprtypriated; 
that is to say, the benefice is perpetually annexed to sora^ 
spiritiial corporation, either sole or aggregate, being the pa¬ 
tron of the living; which the law esteems equally capable 
of providing for the seivice of the church, as any single 
private clergyman («).] It will be proper, however, to exa¬ 
mine more closely the doctrine of appropriation, with which 
the law of vicars is closely connected. 

[This contrivance seems to have sprung from the policy 
of die monastic orders, who have never been deficient in 
subtile inventions for the increase of their own power and 
emoluments. At tlie first establishment of parochial clergy, 
the tithes of the parish were distributed in a fourfold divi- 
^sjon; one for the use of the bishop, another for maintain¬ 
ing the fabric of the church, a third for the poor, and the 
fourth to provide for the incumbent. When the sees of 
the bishops became otherwise amply endowed, they were 
prohibited from demanding their usual share of these tithes, 
and the division was into three parts only. And hence it 
was inferred by the monasteries, that a small j)art was suf¬ 
ficient for the officiating priest; and that the remaind(^r 
might well be applied to the use of their own fraternities, 
(the endowment o^v^hich was construed to be a Work of 
the most exalted piety,) subject to the burthen of repairing 
the church and providing for its constant supply. And 
therefore they begged and bought, for masses and obits, 
and sometimes even for money, all the advowsons within 
their reach, and then appropriated the benefices te the use 
of their own corporation. But, in order to complete such 

(«) The subject of appropriation v. Bishop of Lincoln, Plowd. 403 ; 
is fully explained in Burn's Eccl.I^ Duke of Portland ». Bingham, 1 
in tit. \ Wats. C. L. 191; (irendon Hagg. Coiisibt. llcp. 1U2»* 
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[u{>pr(>pi'iatiou.eifectualIy, the king’s licence, anti consent of 
the ftishop, must first be obtained; because both the king 
* aiid the bishop ihay some time or other have an interest, 
by lapse, in the presentation fo the benefice; which can 
never happen if it be appropriated to the use of a corpora¬ 
tion, which never dies : and also because the law re|Mises a 
confidence in tlicm, that they will not consent to any thing 
that shall be to the prejudice of the church. The consent 
of the patron also is necessarily implied: because (as was 
before observed) the appropriation can be originally made 
to none, but to such spiritual corporation as is also the 
patron of the church; the whole being indeed nothing else 
but an allowance for the patrons to retain the tithes and 
glebe in their own hands, without presenting any clerk, 
they themselves undertaking to provide for the service of 
the church (.r). When the appropriation is thus made, the 
appropriators and their successors are per[)etuul parsons 
of the church; and must sue and be sued, in all mattej's 
concerning the rights of the church, by the name of par¬ 
sons (y).] • 

Appropriators were thus in their origin always ])ersoiis 
spiritual, being bisho))s, prebendaries, monasteries, and 
t)tlK'r ndigioiis houses, [nay, even nunneries, and certain 
military orders; all of which were spiritual corporations.] 
But the case is now diilerent; for by 27 Hen. c. 28, 
iuid 31 lien. Vill. c. 13, the monasterie.s and religious 
houses* were dissolved, and the appr^iriations which be¬ 
longed to them respectively, [amounting to more than one- 
third of all the parishes in England (;r),’] were given to tlie 
king in as ample a inanner as the bisho{>s. See. formerly 
held the same at the time of their dissolution; a proceed¬ 
ing * which, [though perhaps scarcely defensible, was not 
without example;] for the same thing was done in former 
reigns with res})ect to the alien priories, (that is, such as 

(x) G^endon v. Bishop of Lincoln, • («) Sold. Review of Tithes, c. 9; 
I'lowd. - 500. Spefm. AfKilogy, 35. 

(//) Wlight I’, ticr.irdj Hob, 307. 
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were filled by foreigners only (a)); and niany of the ap¬ 
propriations so Tested in the crown by the effect of these 
several dissolutions, being afterwards ftom time to tinie * 
granted out by the crown to subjects/are now in the* 
hands of lay persons,—who are*usually styled, by way of 
distinction, lay tmprqpriatorr, though the term of appror 
priatora is in strictness as applicable to these as to>the 
original holders (b), • 

Appropriations of either class are capable, it is held, of 
being severed, so that the church may become disappro¬ 
priate; and that in [two ways: as first, if the patron or 
appropriator presents a clerk, who is instituted and in¬ 
ducted to the parsonage: for the incumbent so instituted 
and inducted is to all intents and purposes complete parson; 
and the appropriation, being once severed, can never be 
reunited again, unless by a repetition of the same solem¬ 
nities (c).] Secondly, [if the corporation which has the 
^appropriation is dissolved, the parsonage becomes disappro¬ 
priate at common law: because the perpetuity of person is 
gone, which is nece^ary to support the appropriation.] 

[n all appropriations there is generally a spiritual person 
attached to the same church, under the name of vicar, to 
whom the spiritual duty or cure of souls (as it is termed), 
belongs, in the same manner, as in parsonages not appro¬ 
priated (or rectories), to the rector: and to whom, on the 
other hand, a certain portion of the tithes or other emolu¬ 
ments of the churclv, by way of exception out of those en¬ 
joyed by the appropriator, is assigned. The origin of these 
vicars (d) is as follows: 

[The appropriating corporations, or religious houses, 
were wont to depute one of their own body to perform 
divine service, and administer the sacraments, in those 

• 

(<i) 2 Inst SSi. (d) As to vicarages, ace 40 £dw. 

(ft) Vide Bum’s EccULaw, vol. i. S, pi. 27; Britton v. Wade, Cro. Jac. 
66; Christian's Blackstonc, voL i.. 516; Spelm. Tithes, 158; Bird v. 

388, (n.): Spclin. Tidies, c. 29.* Relph, 2 Ad. & £1. 780 |r llogcrs’s 
(c) Co. Litt. 46. ^iSccl. L. 890. . . 
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• 

[parishes of which the society was thus the parson. This 
ofHqiatkig mihister was in reality no more than a curate, de* 
puty, or vicegerent of the appropriator, and therefore called 
.vwarius or vicc^{e). His stipend was at the discretion of 
the appropriator, who wa^ however bound of common right 
^o find somebody, qui illi de temporalilms, epis&qto de s^nry- 
tualibus, deheat respondere{f). But this was done in so 
scandalous manner, and the parishes sufiered so much 
by the neglect of die apjiropriators, that the legislature was 
forced to intcrfiose: and, accordingly, it is enacted by sta¬ 
tute 15 Jtic. II. c. 6, that in all appropriations of churches 
the diocesan bishop shall ordain, (in proportion to the value 
of the church,) a comjietent sum to be distributed among 
the poor parishioners annually; and that the vicarage shall 
be sufficiently endowed. It seems the parish were fre¬ 
quently sufferers, not only by the want of divine service, 
but also by withlioldiug those alms, for which, among other 
])urposes, die payment of tithes was originally imposed: 
and therefore in diis Act a pension is directed to be disQ-i* 
buted among the poor parochians, as well as a sullicient 
stijiend to the vicar. But he, being liable to be removed 
at the pleasure of the appropriator, was not likely to insist 
too rigid 1;^ on the legal sufticicncy of the stipend: and 
therefore by statute 4 Hen. IV. c. 12, it is ordained, that 
die vicar shall be a secular person, not a member of any 
religious house; that he shall be vicar perpetual, not re¬ 
movable at the caprice of the monastery; and that he shall 
be canonically instituted and inducted, and be sufiiciendy 
endowed at the discretion of the ordinary, for these three 
express purposes,—to do divine service, to inform the peo¬ 
ple, and to keep hospitality {ff). The endowments in couse- 

(«) Sc« Grendon ». Bishop of Lin- (/) Sold. Tith. c. 11, 1* 

c^n, Plowd. 493; Sold c. 11, s. 1. {g) From this Act may be dated 

It would seem that such ministers the origin of the present vicaicoges; 
existed as long ago as the rcigu of for before this time the vicar was 
llemy the second, but tlicy are said ^ nothing more than a temporary 
to have been then few in number, curate, and when the church was 
(Bird e. 14>lphi,2 Ad. & Kl. 780,)*^ appropriated to a monastery, he was 
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[quence of these statutes have usually been by a portion of 
the glebe or lands belonging to the parsonage*, and a parti¬ 
cular share of the tithes, which the apppopriators found, H 
most troublesome to collect:] the greater part being still • 
resenred to their own use. [But one and the same rule was 
not observed in the endowment of all vicarages? Hence 
some are more liberally, and some more scantily, endowed: 
and hence the tithes of many things, as wood iy particular, 
are in some parishes rectorial, and in some vicarial tithes.] 
Such is the history of the distinction between rectors and 
vicars, the law on which subject may be summarily stated 
thus. Of parochial churches some have been appropriated, 
others have not: of the non-appropriated (called rectories) 
there is no vicar, but a rector only, who is of necessity a 
spiritual person, and has the core of souls in the parish (A), 
with the exclusive title to all the emoluments: of the ap¬ 
propriated, there is generally, besides the rector or appro- 
priator, a vicar: and in churches so circumstanced (termed 
\)%caT{iges\ the appropriator is either ecclesiastical or lay, 
a corporation aggregate or sole, as the case may be, but 
has never (as appropriator) the cure of souls within the 
parish \ while the vicar, on the other hand, is always an 
individual and spiritual person, aihd is charged with the. 
cure of souls. And as to the emoluments in vicarages, 
they belong in part to the appropriator, in part to the vicar, 
according to distinctions already in part referred to, but to 
be discussed more fully hereafter. To these explanations 
it may be proper to a(id, that, in non-appropriated churches, ^ 
the rector,—in those which are appropriated, the vicar,—‘is 


generally one of their own body, that 
is, one of the regnlar clergy; for the 
monks, who lived secundum regulas of 
their respective houses or societies, 
were denominated regulttr clergy, in 
contradistinction to the parochial 
clergy, who performed their ministry . 
in the world, iu seculo, and who from 
thence were culled secular clergy. 


(Christian’s Bluckstone.) 

(h) By 2 & 3 Viet c. 30, reciting 
that there are several befleflee^in 
which more than one spiritual person 
has the general cure of souls, the 
bishop is empowered, where such is 
the case, to order an apportionment 
of the spiritual services. * 
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seised for his life only, the fee being in abeyance (i); but 
thesappropriator may be seised in fee, or of a less estate, 
according to the^circumstances of his title. 

But it is nqt hi all appropriations that a Yicar exists; for 
in some it happens, in consequence of their being exempted 
.(for partlctdar reasons) from the statute Of Hen. IV. c. 12(A), 
thut no vicar has ever been endovred. Such churches how- 
ever usually possess a permanent minister in holy orders, 
of the same general description,—who, under the denomi¬ 
nation of perpetml cwrate (1), is charged with the cure of 
souls, and entitled to emolument for his services; and 
where there is no perpetual curate properly so called, the 
appropriator is bound from time to time to provide some 
person in holy orders to perform the same duty, and to pay 
him a 4 >roper remuneration for his services (m). 

It is to be observed also, as another anomaly in the law 
of vicarages, that in former times the rector of a benefice, 
having cure of souls, sometimes obtained permission from 
superior authority to appoint a •vicar to officiate unHer 
him; so that, by this means, two persons were instituted 
to the same church, and both had cure of souls; the effect 
of which was, that by custom the rector became at lengtli 
entirely relieved from residence, and from all other spiritual 
duties. An incumbent so circumstanced is commonly 
called a sinecure rectory or rector witliout cure of souls (»)• 
But by a late statute, 3 & 4 Viet. c. 113, it is now provided 
that all ecclesiastical rectories without cure of souls in the 


. (0 .Vide sup. vol. i. p. 237. 

(A) 1 Bl. Com. 894; 1 Burn's 
Eccl. L. 427 ; Wats. C. L. 172. 

(/) A perpetual curate is liable to 
hisiSucepsBor, for dilapidations (Ma> 
sftn V, Lambert, 12 Q. B. 793). And 
A to perpetual curates in general, 
Hce Doc V. Thomas, 9 A. & E. 536: 
nine V. Reynolds, 2 Man. &Gr.71; 
Due Brannnall v. Collinge, 7 C. B. ‘ 


939; 1 Geo. 1, c. 10, as. 4 and 21. 

(m) See 1 & 2 Vier. c. 31; Hinc v. 
Reynolds, ubi sup. and the autho. 
rities there cited. Also, Arthington 
V. Bishop of Chester, 1 H. BI. 429. 

(e) Sec 2 Bum's F.ccl. L. 347; 
Cliristian's Blackstonc, vol. i. p.386, 
(n.); Rogers's Eccl. L. 890; Gibs. 
Cod. 753. 
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sole patronage of the crown, or of any ecclesiastical cor¬ 
poration aggregate or sole, and having a vicar* endowed or 
a perpetual curate, shall, immediately upon the future va« 
cancies thereof respectively,* be suppressed*; |uid that with 
respect to all such as are in 6ie. patronage of any other 
person, the patrona^ of them may be at any tim6 sold to. 
the body corporate of Ecclesiastical Commissioners (of 
whom we shall soon find occasion to say more), and upon 
the completion of such purchase the same shall respec¬ 
tively be suppressed (o); and the lands, tithes and en¬ 
dowments t^eof shall be vested in the Ecclesiastical 
Commissioners (/?), and may be afterwards annexed, when 
it shall appear expedient, to the vicarage or perpetual 
curacy; which shall be thereupon constituted a rectory 
with cure of souls (r/). And moreover, tliat wherever any 
rectory theretofore deemed a rectory without cure of souls 
had been held, together with the vicarage dependent there¬ 
on, for the period of twenty years then last past, the same 
Shall not be construed ^ be a rectory without cure of 
souls, within the meaning of that Act, but shall become 
permanently a rectory with cure of souls (r). 

We have thus had occasion incidentally to notice three 
several kinds of parochial preferments, viz., rectones, vicar¬ 
ages, and perpetual curacies. And as to all these we may 
remark, that they are usually comprehended under the 
general term of benefice (s); a term indeed which, in its 
technical sense, extends not only to these, but also to 
ecclesiastical preferments to which rank or public ofiice is 
attached, and which are described in our books as eccle¬ 
siastical dignities or ofijkes^ such as bishoprics, deaneries, 
and tlie like (t) ; but in popular acceptation it is almost 

• 

( 0 ) 3 & 4 Viet. c. 113, s. 48. the word betide (a term dcrivtd 

(p) Sect 54. from the ieudat law), vide sup. voI.*i. 

( 5 ) Sect. S5. p. 174. 

(r) Ibid. (0 3 Inet. 174. 

(«) As to the primary meaning of ' / 
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invariably appropriated to rectories, vicarages, and the 
other parochial preferments above enumerated (a). 

*, 2. [The method of becoming a parson or a vicar is 
much the sai^eX^). To both* there are] in general [four 
requisites necessary: holy orders ; presentation ; insiUiUion ; 
•and induction,'] The method of confelring holy orders has 
been already so far noticed as the purpose of these Com¬ 
mentaries required; we shall therefore only remark here, 
in .reference to this qualification, that though, [by the 
common law, a deacon of any age might be instituted and 
inducted to a parsonage or vicarage,] it was afterwards 
provided by 13 Eliz. c. 12, that no deacon under twenty- 
tliree years of age should be so admitted; and that a dea¬ 
con, not ordained priest within one year after his induction, 
should be ipso facto deprived; and now, by statute 13 k 14 
Car. II. c. 4, s. 14, it is enacted, that no person shall be 
capable of being admitted to any benefice unless'he shall 
have been first ordained priest (y), 

[Any clerk may be presented {z) to a parsonage or vis¬ 
age ; that is, the patron, to whom the advowson of the 
church belongs, may offer his clerk to the bishop of the 
diocese to be instituted. Of advowsons, or the right of 
presentation, being a species of private property, we shall 


(u) By 1 & 2 Viet. c. 106, s. 12i. 
a distinction U accordingly made be. 
tween tetM^ces and such prefermenta 
•as have either rank or public office 
^connected with them,—^that statute 
having adopted the two general 
terms of bentifiees and cathedral pre- 
firmenti i by the former of which it 
is to be. understood to mean all pa. 
iticbial or district churches, and en. 
(fowed chapels and chapelries; by 
the latter, all deaneries, archdea¬ 
conries, and canonries, and (gene- 
rally) ull dignities and offices in any 


cathedral or collegiate church below 
tlie rank of a bishop. See also as 
to the ^prm AnifjSee, 5 & 6 Viet. c. 
27, s. 15; c. 108, s. 31; and 13 & 
14 Viet. c. 98, s. 3. 

(a) Vide sup. p. 91. 

(y) As to the ages at which a man 
may be ordained deacon or priest, 
vide sup. p. 2. 

(s) A layman may also be pre. 
sented; but he must take priest's 
orders beflih his admission. (1 
Burn's £. L. 103.) 
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[find a more convenient place to treat] un4er our third 
division, relating to the benefices and endowments of ihe 
church (a); and shall for the present only remark, tliat 
[when a clerk is presented the bishop may fefiise him ujion 
many accounts. As, 1. If the patron is excommunicated, 
and remains in contempt forty days ((). Or, 2. If fhe clerk 
be unfit (c): which unfitness is of several kinds. First, 
with regard to his person ; as if he be a bastard (</), an out¬ 
law, an excommunicate, an alien, under age, or the like (e). 
Next with regard to his faith or morals; as for any par¬ 
ticular heresy, or vice that is malum in se: but if the bishop 
alleges only in generals, as that he is sckmnatiais uwetmitus, 
or objects a fimlt that is malum prohibitum merely, as 
haunting taverns, playing at unlawful games, or the like, it 
is not good cause of refusal (/). Or, lastly, the clerk may 
be unfit to discharge the pastoral office for want of learning. 
In any of which cases the bishop may refuse the clerk. 
In case the refusal is for heresy, schism, inability of learn¬ 
ing, or other matter of ecclesiastical cognizance, there the 
bishop must give notice to the patron of such his cause of 
refusal (jf),] at least if he be a layman, for in that case he 
is presumably unaware of the disability. But if the objec¬ 
tion be a temporal one, the bishop is not bound to give 
such notice (A). 

[If an action at law be brought by the patron f^;ainst the 


(а) Vide post, c. nr. 

(б) 2 lloll. Abr. SSS. t 
(e) Glanv. 1.13, c. 20. 

(d) Though this be clashed in the 
books among the causes of refusal, 
yet such is the liberality of the pre¬ 
sent times, that no one need appre¬ 
hend that Iiis presentment would be 
impeded by the incontinence of his 
parenta, or by any demerit but his 
own. (Christian's Bla^tone, vol. i. 
p. 38U, (n.).} 

(e) 2 Hod. Abr. 3o(i; 2 Iii&t. 032; 


stat. 3 ilie. 2, c. 3: 7 llic. 2. c. 12. 
(/) S])Ccot'K case, 5 Rep. 58. 

(g) Budiufield v. Archbisliop of* 
Canterbury, Dyer, 292 (6); llelcv^ 
Bisliop of Exeter, 2 539; 

Albany v. Bishop of St. Asaph, Cro. 
Eliz. 119. When the avoidance is 
by the clerk's having been ardaiiled 
under the proper age notice must 
given; 44 Geo. 8, c. 43. 

{h) 2 Inst. 632; 2 Burn, Ecc. L. 
157 ; Hcle e. Bisliop of £xeter,/'ubi 
sup. ^ 
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[bishop, for refusing his clerk, the bishop must assign the 
cause. If the cause be of a temporal nature, and the fact 
admitted, (as, for instance, outlawry,) the judges of the 
superior coui;Js* of law must determine its validity, or 
whether it be sufficient cause of refusal: but if the fact be 
jdenied, ft must be determined by a jufy. If the cause be 
of/t spiritual nature^ (as heresy, particularly alleged,) the 
fact, if deiped, shall also be determined by a jury; and if 
the, fact be admitted or found, the cQurt upon consultation 
and advice of learned divines, shall decide its sufficiency (/). 
If the cause be want of learning, the bishop need not specify 
in what points the clerk is deficient, but only allege that 
he is deficient (A;): for the statute 9 £dw. II. st. 1, c. 13, 
is express, that the examination of the fitness of a person 
presented to a l)cnefice, belongs to the ecclesiastical judge. 
But because it would be nugatory in this case to demand 
the reason of refusal from the ordinary, if the patron were 
bound to abide by his determination, who has already pro¬ 
nounced his clerk unfit; therefore, if the bishop returns\lfe 
clerk to be minvs siifficiens in UteraturOf the court shall 
write to tlie metropolitan to re-examine him, and certify 
his qualifications; which certificate of the archbishop is 
final (Z). 

If the bishop hath no objections, but admits the patron's 
presentation, the clerk so admitted is next to be instituted 
by him; which is a kind of investiture of the spiritual part 
of tlie benefice; for by institution the care of the souls of 
•the parish is committed to the charge of the clerk (m).] 
[But when the ordinary is also the jmtron, and confers the 
living, the presentation and institution are one and the 
same act, and are called a collation to a benefice. By in- 
stitutipn or collation, the church is full, so that there can be 

* (i) 3 InsL 632. (m) A vicar was formerly bound, 

(ft) Specot'a case, ubi sup.; llelo upon institution, to take an oath of 
V. Bishop of Exeter, 2 Salk. 639 ; 3 perpetual residence. ( 1 Bl. Com. 
Lev. S13. 31)0.) But this is now abolished. 

(/} 2 lust. 632. * , Sec 1 & 2 Viet. c. 106, s. 61. 
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[no fresh presentation tiU another vacancy,—at least in the 
case of a common patron; but the church is not full agasnst 
the crown, till induction: nay, even if a clerk is instituted 
upon the crown’s presentation, the crown ^y revoke it 
before induction, and present another clerk (n). Upon in> 
stitution, also, the clerk may enter on the parsonage house^ 
and glebe, and take the tithes; but he cannot grant or Jet 
them, or bring an action for them, till induction. 

Induction is perforqied by a mandate from the bishop to 
the archdeacon, who usually issues out a precept to other 
clergymen to perform it for him. It is done by giving the 
clerk corporal possession of the church, as by holding the 
ring of the door, tolling a bell, or the like; and is a form 
required by law, with intent to give all the parishioners due 
notice and sufficient certainty of their new minister, to 
whom their tlffies are to be paid. This, therefore, is the 
investiture of the temporal part of the benefice, as institu¬ 
tion is of the spiritual. And when a derk is thus presented, 
instituted, and inducted into a rectory, he is then, and not 
before, in full and complete possession; and is called in law 
persona mpersonata, or parson imparsonee (o).] The title, 
however, of any person admitted to a rectory or other bene> 
fice will be afterwards divested, unless within two months 
after actual possession, he publicly read in the church of the 
b^iefice, upon some Lord’s day, and at the appointed times, 
the morning and evening service according to the Book of 
Common Prayer; and afterwards publicly, before the con¬ 
gregation, declare his assent to such book (p); and alsa 
publicly read the Thirty-nine Articles in the same church in 
the time of common prayer, with declaration of his assent 
thereto (g); and moreover, within three months after his 
admission, read upon some Lord’s day, in the same church, 
in the presence of the congregation, in the time of divii^ 
service,a declaration,by him subscribcjid before the ordinary, 

(p) 18 & 14 Car. 2, c. 4, i. 6. 

(g) 18 Eliz. c. 12, 1 . 8. * 


(n) Co. Litt. 844. 

(o) Ibid. 800. 
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of conformity to the Liturgy,—together with the certificate 
of the ordinary of its having been so subscribed (r). 

• Jn addition to Xhe methods which have been mentioned, 

• oipresentation^ and collation, it is to be observed, that a 
clerk may also acquire certain benefices, by mere donation, 
^hnt is, by deed of gift alone, without* presentation, insti* 
tu^on, or induction {«). And nearly similar to this, is the 
manner of, becoming a perpetual curate; for this requires 
no presentation, institution, or induction (0* It difiers, 
however, from a pure donative, in this, that the perpetual 
curate cannot legally ojSiciate until he obtains the bishop’s 
licence (t/). As to these perpetual curacies, their origin has 
been already explained. With respect.to donatives they 
arc created whenever [the king, or any subject by his li¬ 
cence, doth found a church or chapel, and ordains that it 
shall be merely in the gift or disposal of the patron; subject 
to his visitation only, and not to that of the ordinary; and 
vested absolutely in the clerk by the patron’s deed of do¬ 
nation, without presentation, institution, or induction (Sc). 
This is said to have been antiently the only way of con¬ 
ferring ecclesiastical benefices in England; the method of 
institution by the bishop, not being established more early 
. than the time of Archbishop Becket, in the reign of Henry 
the second iy). And therefore though Pope Alexander the 
third {z), in a letter to li Becket, severely inveighs against 
the pram consuotvdo, as he calls it, of investiture conferred 
by the patron only, this however shows what was then the 
common usage. Others contend that the claim of the 
bishops to institution is as old as the first planting of 
Christianity in this island: and in proof of it they alT^e 

(r) 18 8c 14) Car. 2, c. 4, b. 8—12; error, 8 Bing. 490; Queen v. Foley, 
1^. 8t M. BesB. 1, c. 8, B. 11. 2 C.B. 684. 

■(«) Co. Litt 844. Ab to dona> (r) WntB. C. L. 172. 

tivefl, Bee Wats. C. L. 170; 2 Bl. ^ (u) R. o. Buhop of Chester, 1 

Com. 23, note by Christian; Reping- T. R. 403; Wats. C. L. 172. 

ton V. qovernor of Tamworth School, . («) Co. Litt 844 ; 2 Bl. Com. 28. 

2 WUb. 150; Rennell «. Bishop of {y) Seid.Tith. c. 12,8.2. 

Lincoln, 7. B. & C. 113; S. C. in (s) Decretal. 1. 3, t 7, c.8. 
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[a letter from the English nobility to the Pdpe in the reign 
of Henry the third, recorded by Matthew Pans (a), which 
8))eBks of presentation to the bishop as a thing immemorifd. 
The truth seems to be, that*, where the benefice was to be - 
conferred on a mere layman, he was first presented to the 
bishop, in order to receive ordination, who was at liberty to^ 
examine and refuse him; but where <he clerk was already 
in orders, the living was usually vest^ in him by the sole 
donation of the patron; till about the middle of the tw^lflth 
century, when the pope and his bishops endeavoured to 
introduce a kind of feodal dominion over ecclesiastical 
benefices, and, in consequence of that, began to claim and 
exercise the right of institution universally, as a species of 
spiritual investiture. 

However this may be, if, as the law now stands, the true 
patron once waives this privilege of donation, and presents 
to the bishop, and his clerk is admitted and instituted, the 
advowson is now become for ever presentative, and shall 
flever be donative any more (ft). For these exceptions to 
general rules, and common right, are ever looked upon by 
the law in an unfavourable view, and construed as strictly 
as possible. If therefore the patron, in whom such* peculiar 
right resides, does once give up tliat right, the law, which. 
loves uniformity, will interpret it to be done with an inten¬ 
tion of giving it up for ever: and will therefore reduce it 
to the standard of other ecclesiastical livings.] 

3. [The r^hts of a parson or vicar (c), in his tithes and 
ecclesiastical dues, fali more properly under] our third divi-* 
sion, as to church benefices and endowments; [and as to 
his duties, they are principally of ecclesiastical cognizance; 
those only excepted which are laid upon him by statute. 
And those are indeed so numerous, that it is impracticable 
to recite them here with any tolerable conciseness or acev- 
racy. Some of them we may remark, as they arise in the 
progress of our inquiries, but for the rest it will be sufficient 

I 

(a) A.D. 1230. ' Ga 3 rrc, Cro. Jac. 03. 

{b) Co. Litt 344'; Farchild v. y(e) Vide sup. p. M. 
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[to refer to such authors as have compiled treatises expressly 
upo% this subject {d). We shall only just mention the article 
of. residence, upon the supposition of which the law doth 
style every parochial minister an incumhenL'\ 

. By statute 1 & 2 Viet. ic. 106 (repealing the former acts 
as to residence (e)), every spiritual person holding a ben&> 
lice^a term which, as used in this aetC/*), comprises all 
parochial churches, perpetual curacies, chapels, and chui'ch 
or chapel districts whatever, if with cure of souls (>shall 
keep residence thereon, and in the house of residence (if 
any) belonging thereto; and if he absents himself for a 
period exceeding three months, (either accounted together 
or at several times,) in any one year, he shall forfeit, unless 
resident at some other of his benefices, a certain portion, 
(increasing with the length of absence,) of the annual value 
f>f his benefice (A). But this is subject to various excep¬ 
tions and modifications, of which the principal are as 
follows: 1st. No heads of houses in the university of 
Cambridge or Oxford, or any warden of the university of* 
Durham, or head master of Eton, Winchester, or West¬ 
minster school, sliall be liable to the penalties of non-re¬ 
sidence (i). 2ndly. Deans and archdeacons,—and various 
])ublic professors, readers, preachers and chaplains,—the 
prr»vost of Eton, the warden of Winchester, the master 
of the Charterhouse, the principal of St. David’s, and of 
King’s College, London, and also (provided they are not 
absent &om their benefices more than five months in the 
year), the fellows of Eton and WinchesEer—and all canons, 
minor canons, priest vicars, and vicars choral—are entitled 


(fl) These are very numerous: but 
there are few which can be relied 
on with cc|fifidence. Among those 
whish can, are Bishop Gibson’s Co- 
dexf Dr. Burn's Ecclesiastical Law, 
and the earlier editions oftlie Clergy¬ 
man’s Law, published under the 
name of‘Dr. Watson, but compiled 
by Mr. Place, a barrister. 

VOL. III. 


(e) See 21 Hen. 8,c. 13 ; 57 Geo. 
3, c. 99. 

(/) 1 8i2 Viet c. 103, a. 124. 
(g) Ibid. As to the meaning of 
benefice, in general, vide sup. p. 26. 

(A) 1 & 2 Viet. c. 106, B. 32. See 
Rackham e. Bluck, 9 Q. B. 691. 

' (0.1 & 2 Viet. e. 106,8. 87. 

D. 
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to count the time of their official residences or duties, as if 
it had been passed upon their benefices3^dl^^ If 
there be no house, or no fit house of residence, the bishop ' 
may license the holder of the benefice, from time to time, 
to reside in some fit house elsewhere, provided it be within 
a certain specified' distance from his church or chapel; and 
the same shall thereupon become a legal house of residence 
for all purposes. 4thly. If there he no house, or no fit 
house of residence, and such certificate be also produced 
as by the Act provided, that no house convenient for 
the residence of the holder of the benefice can be obtained 
within the parish, or within the specified distance from the 
church or chapel; or if the residence of the holder of any 
benefice within those limits, is prevented by any incapacity 
of mind or body, or by the dangerous illness of his wife 
or child, (but subject in the latter case to certain restrictions 
as to time and otherwise); the bishop may grant*a licence 
of non-residence: and in case of his refusal, there is an 
‘ Appeal to the archbishop of the province (I), fithly. If 
the holder of any benefice happen to occupy in the same 
parish, any mansion or messuage whereof he is the owner, 
the bishop may grant him a licence to reside therein; and, 
if he refuses, remedy may be had by the same course of 
appeal (m). 6thly. The bishop is empowered, in any other 
case besides those enumerated, to grant, if he shall think 
it expedient, a licence to reside out of the limits of the 
benefice;—but in a case of this description the special' 
circumstances and reasons must be transmitted to the 
archbishop of the province, without whose allowance > the 
licence will be inefiectual (n). 

It is farther provided by this Act, that annual returns of 
residents and non-residents shall be made to her majesty in 
council (o); and that in case of non-residence, the bishop, 
instead of proceeding to enforce the pena^jties, may issue 

(A) 1 & 2 Viet. c. 106, SB. 88 , 89. (n) 1 & 2 Viet. c. 106, ^ 44. 

(l) Sect. 43. • (o) Sects. 81, S3. 

(m) Ibid. 
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a monition against the of][^nder^ to be followed up, where 
reqijisite, by *al!h order to reside; and in case of non-com- 
plifince with 6ucl| order, may sequester the profits of the 
benefice, and apply them to the purposes in the Act spe¬ 
cified (p). In case also, of long continued or repeated 
sequestration, the benefice is to become void, and a new 
presentation may be made as if tlie former holder were 
dedd ( q). 

For the more effectual promotion of this important duty 
of residence, among the parochial clergy, there are also 
contained in this Act, (as in several others,) a variety of 
provisions for repairing the houses in which they are to 
reside, ^id for building or purchasing new ones, and for 
raising money for these purposes by mortgage of the bene¬ 
fices (r). 

4. [We have seen that there is but one way whereby 
one may become a parson or vicar,] (viz. by the gift of a 
patron, [followed in general by the admission of the ordi¬ 
nary ); but theie are many ways by which one may ceaSe* 
to be so. 1. By death. 2. By cession, or taking another 
benefice.] For by the statute 1 & 2 Viet. c. 106, before 
mentioned (s )—repealing the former statute against plura¬ 
lities (0—and by 13 & 14 Viet. c. 98, it is enacted, that 
in future (and subject to exception in the case of rights 
already vested), no spiritual person shall take and hold 
together any two benefices,—except in the case of two 


(p) Sect. 5i. As to the proceed¬ 
ings to sequcBtration for non-resi¬ 
dence, ace Sharpe v. Bluck, 10 Q. B. 
280; £x parte Bartlett, 12 Q. B. 
488 1 He Bartlett, 3 Exch. 28; 
Daniel t>. Morton, 20 L. J. (Q. B.) 
98; •Bonsker v. Evans, 16 Q B. 
169; Bartlett o. Kirvrood, 2 £11. fit 
Bl.*^71. 

(j) Sect. 68 . 

(r) For such provisions, see 17 
Geo. 3, c. 53 ; 21 Geo. 3, c. 66 ; 43 
Geo. 3, cc. 107, 108; 51 Geo. 3, 


e. 115; 55fieo.3,c. 147 ; 56 Geo. 3, 
c. 152; 5 Gro. 4, c. 89; 6 Geo. 4, 
c. 8 ; 7 Geo. 4, c. 66 ; 1 fit 2 Viet, 
cc. 23,29,106, as. 25, 62, ficc.; 3 fit 4 
Viet. c. 113, s. 59; 4 fit 5 Vict.c. 89, 
s. 18; 5 & 6 Viet. c. 26 (repealing 
2 fit 3 Viet. c. 18); 19 fit 20 Viet. c. 
104, a. 27. 

(«) As to the law of oeaaion before 
this act, see Alston v. Atlay, 7 A. fit 
E. 289; King s. Alston, 12 Q. B. 
B85.. 

(0 21 Hen. 8, c. 13. 
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benefices, the churches of which»are within three miles of 
one another by the nearest road, and the ailnual valf e of 
one of which, does not exceed 100/. («) that no spiritual 
person holding a benefice with cure of souls, with a popu¬ 
lation of more than 3000, shall t^-ke to holcf therewith, any 
other having a population of more than 5O0 ;• nor vke 
versa: that no spiritual person holding more than one 
benefice with cure of souls, shall take to hold there^ ith 
any other, or any cathedral preferment (a): and that upon 
every admission to a new benefice or preferment contrary 
to the Acts, every benefice previously held shall be void 
ipso facto :—which prohibitions, however, in respect of 
population and yearly value, are subject to a provision 
enabling the Archbishop of Canterbury to grant a dispen¬ 
sation therefrom in certain cases, on recommendation of 
the bishop of the diocese ( 2 f). 3. [By consecration; for, 
as was mentioned before, when a clerk is promoted to a 
bishopric, all his otlier preferments are void the instant 
•that he is consecrated (a). But a method was formerly in 

{«)By 18 & 19 Viet. c. 127, s. 1, subject, under the first ofthesc Acts, 
however, any two or more benefices, to the condition that the aggregate 

or spirituid sinecure rectories or population siiall not exceed 1,500 

vicarages contiguous to each other, persons, nor the aggregate yearly 
may, under the superintendence of value 5001., and, under the last, to 
the Church building commissioners the sapie condition, so far as regards 

(whose powers are now transferred the population. The 18 & 19 Viet, 

to the Ecclesiastical commissioners,} c. 127, is limited in its operation to 

be united under the provisions of five years, 
that Act, on the report of .the bishop, (x) 1 & 2 Viet. c. 106, k 2. 

founded on a representation made (y) Sect. 11; 13 8t 14 Viet c. 98, 

to him by the major part of the re- s. 7. 

spective inhabitants of the parishes (c) 1 & 2 Viet c. 106, ss. 5, 6. 
in which such benefices are situated. See also provisions against various 
that such union may take place cases of plurality, as regards person* 

with advantage to the interests of holding cathedrtd prefen§ent*,« 1 8e 

religion ; and this without regard 2 Viet c. 106, s. 11; 4 & 5 Viet, ct 39; 

to aggregate population or yearly 18 & 14 Viet c. 98, s. 11; deans of 

value. In the Acts mentioned in catAsdrafs, 185c 14 Viet c. 94, a. 19; 

the text are also to be found pro- heads ttf eoUeges, 13 & 14 Viet c. 98, 

visions in reference to an union of. as. 6, 6. 
the same description; but they are . (a) Vide sup.p. 16. 
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[use, by the favour of the crown,, of holding such livings in 
comwtendam, * Vommenda, ox eccUda ojmmendataf is a living 
coipmended by tlys crown to the care of a clerk, to hold 
.tilf a proper pastor is provided for it. This might be 
temporary for one, two or three years, (ft perpetual: being 
a kind o& dispensation to avoid the vacancy of the living, 
and is called a commenda retinere ;j and used to be granted 
to |)i8hops in the poorer sees, to aid the deficiency of their 
episcopal revenue. And there was [also a commenda re* 
ciperCf which is, to take a benefice novo, in the bishop’s 
own gift, or the gift of some other patron consenting to • 
the same; and this was the same to him as institution and 
induction are to another clerk (6).] But now, by 6 & 7 
Will. IV. c. 77, s. 18(c), no ecclesiastical dignity, office 
or benefice shall be held in commendam by any bishop, 
unless he shall have held the same when the act passed; 
and every commendam thereafter granted, whether to re¬ 
tain or to receive, and whether temporary or perpetual, 
shall be absolutely void to all purposes. 4. [By resignd-* 
tion; but this is of no avail, till accepted by the ordinary; 
into whose hands the resignation must be made (d). 5. By 
deprivation; either, first, by sentence declaratory] in the 
proper court (c), [for fit and sufficient causes,—such as 
attainder of treason or felony (/), or conviction of other 
infamous crime in the king's courts; or conviction of 
heresy {g), infidelity (A), gross immorality, and the like;] 
or of farming or trading contrary to law, after two former 
convictions for the same offence (i): [or, secondly, in pur¬ 
suance of divers penal statutes, which declare the benefice 
void, for some nonfeasance or neglect, or else some mal- 

{h) Colt 0 . Bishop of Lichfield 8e Bl. 292. 
and Goveitfry, Hob. 144. (/) Bishop of Chichester«. Webb, 

(e) See also as to Sodor and Man, Dyer, 108; Jenk. 210. 

1 &*2 Viet. C.30. (g) See Ex parte Denison, ubi 

(d) Fane's case, Cro. Jac. 198. sup. 

(e) See the Church Diciplioe Act, (h) Fits. Abr. tit Trial, £4. 

S& 4 Viet. 0 . 86; Re Dean of York, * (I) 1 & 2 Viet o. 106, a. 81. 

2 Q. B. 1; Ex p^e Denison, 4 EIL. 
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[feasance or crime; as, for simony (j ); for maintaining any 
doctrine in derogation of the king's supremacy, or ofcthe 
thirty>nine articles, or of the book of coinmon-prayer (k); 
for neglecting to read the liturgy and articles in the church,] 
and to declare assent to the same, within two months after 
induction (Z;; or [for using any other form of prayer than 
the liturgy of the Church of England (in);] or for con¬ 
tinued neglect, after order from the* bishop followed |by 
sequestration, to reside on the benefice (n); in all which 
and similar cases (o) [the benefice is ipso facto void, without 
*any formal sentence of deprivation.] 

VI. [A curate is the lowest degree in the church:] 
being an officiating temporary minister regularly employed 
by the spiritual rector or vicar, either to serve in his ab¬ 
sence, or as his assistant, as the case may be(p). All 
curates ought, before they enter on their duties, to be k'- 
censed (q) by the bishop of the diocese; and the law, on 
'Ifie other hand, has made several provisions for their pro¬ 
per maintenance. For by 28 Henry VIII. c. 11 (r), [such 
as serve a church during its vacancy shall be paid such sti¬ 
pend as the ordinary thinks reasonable out of the profits 
of the vacancy; or, if that be not sufficient, by the succes¬ 
sor, within fourteen days after he takes possession.] And 
by a modern act of parliament, 1 & 2 Viet. c. 106, (which 
we have already had occasion to notice under the heads 
of residenae and pluralities^ numerous provisions ace made 
as to the appointment and payment of curates during ^ 

(/) Stat. 31 Eliz. c. 6; 12 Ann. (o) See Green's cue, 6 Rep. 29,‘30. 
e. 12. (p) Burn's Ecc. Law, by Tyrw. 

(k) Stat. 1 Eliz. cc. 1, 2: 13 Eliz. vol. ii. p. 64, (a). As to the common 
c. 12. law right of the rector to appoint his 

(/) Ibid. a. 3; 13 & 14 Car. 2, curate,8ee Arnoldv.Bishep of Bath, 

c. 4, a. 6; vide aup. p. 30. 6 Bing. 316. As to lecturers &nd 

(m) Stat. 1 Eliz. e. 2. preachers, see 7 ' & 8 Viet. c. 69; 

(n) 1 & 2 Vict.c. 106,8. 68. As to 18 & 19 Viet. c. 127, s. 12. 

the order of the bishop to reside, and (q) Bum's Ecc. Law, b^ Tyrw. 
die sequestration thereon, vide<sup. vol.i.p.61; Wats.C.L.147,207,886. 
P* 36. . (r) 28 Hea 8, c. 11, ss. 6,10. 
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incumbencyi among which are the following:—that, in 
certiun cases, of non-residence by the incumbent, the 
. bishop may, in his default, appoint a proper curate with 
*a stipend (s); an(} shall also in pme instances, where the 
incumbent fails' to reside, require the curate to reside (t); 
—that wljere the bishop 'sees reason tp believe that the 
duties of any benefice are inadequately performed, or where 
the^enefice is of a certain value or extent, he may (though 
in rae first base only after referring the matter to certain 
commissioners appointed by him for that purpose) require 
the incumbent, whether actually resident ^ not, to nomi¬ 
nate a proper curate with sufficient stipend, and on his 
default may himself make such appointment (u);—that 
the stipend to be allowed to the curate, in every case 
where he is appointed by the bishop, under the provisions 
of the act, shall be adjusted in proportion to the value 
and population of the benefice; and shall not in any case 
fall short of 80/ per annum, or the annual value of the 
benefice, if it be under that amount (x): and that in all cases ^ 
of dispute between the incumbent and the curate touching 
stipend, or the non-payment of sti[>eiid, the bishop, on com¬ 
plaint to him made, may summarily determine the same 
without appeal, and enforce his sentence by monition and 
sequestration (y). 

[Thus much of the clergy, properly so called. There are 
also certain inferior officers] connected with the church [of 
whom the secular law takes notice; and that, principally, 
to ^assist the ecclesiastical jurisdiction where it is deficient 
in powers. On which officers we shall make a few cursory 
remarks. 

(•) 1 Viet. c. 106,8,86. The statutes 
foraaer statutes on the subject of the (<) 1 & 2 Viet c. 106, s. 76. 

stipend of the curate, during the (u) Sects. 77, 78. 

incumbency, are all repealed. See {*) Sect 85. 

67 Geo. 3, c. 99, which act is itself (y) Sect 88. See Daniel v. Mor. 

repealed by 1 & 2 Viet c. 106, ex- *ton„16 Q. B. 198. 
cept so far as it repeals former 
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[VII. Churchwardens ijs) are the guardians or keepers 
of the church, and repres^tatives of the 'body of^, the 
parish (a);] but though in some sort ecclesiastical oificg^Sf 
they are always lay per8qn8(5). [The]( are sometimes 
appointed by the minister, sometimes by \he parish,] in 
vestry assembled (c), [sometimes by both together, as 
custom directs (d).] But where there is no custom, it is 
said the election must be according to the canons^); 
which direct (/) that they shall be chosen b^ the jJint 
consent of the minister and parishioners, if it may be; but 
if they cannot agree, then the minister is to choose one, 
and the parishioners another. They are to be chosen 
yearly in Easter week, and are generally two in number; 
are obliged, when chosen, to serve {g) ; and are sworn to 
execute their office faithfully (A). [They are taken, in 
favour of the church, to be for some purposes a kind of 
corporation, at the common law ; that is, they are enabled 


(c) Bac. Abr. Churchwardens; 
Bum’s Ecc. Law, eodcm tit.; Ex 
parte Winfield, 3 Ad. & El. 614; R. 
V. Archdeacon of Middlesex, ibid. 
615; Ex parte Duffield, ibid. 617; 
R. V. ManMl» 5 Ad. St El. 468. 

(a) In Sweden they have similar 
officers, whom they call kiorekiowa- 
riandes. Stiernhook, 1. 3, c. 7. 

(b) Per Hale, Hard. 379; 1 Hoi. 
Ab. 653 ; 2 Rol. Rep. 107. 

(e) As to vestries, vide sup. vd. i. 

p. 120. ^ 

(d) As to the manner of their 
election, see Campbell v. Maund, 
6 Ad. fir El. 865; R. v. Rector of 
Lambeth, 8 Ad. & EL 356. The 
manner of electing them for churches 
built under the Church Building 
Acts (as to which Acts, vide post, 
p. 113), is fixed by 58 Geo. 3, c. 45, 
8.73; 1 & 2 Will. 4, c. 38, ss. 16, 
25, and 8 & 9 Viet. c. 70, ss. 7, 8. 
With respect to the churchwanV:nB 
under the New Parishes Acts (as to 


which Acts, vide post, p. 119), sec 
6 fit 7 Viet. c. 37, a. 17; 19 fir 20 
Viet. c. 104, a. 28. 

(e) Catten «. Berwick, Str. 145. 
See Bac. Abr. Churchwardens, A., 
and the authorities there cited in the 
margin. 

(/) Canon 89. 

(g) Several classes of persons, 
however, are either ineligible, or are 
exempted from the office, vir.., peers 
of the realm, members of parlia¬ 
ment, clergymen, Roman'’Catholic 
clergy, dissenting ministers, barris^ 
ters, attorneys, clerks in court, phy¬ 
sicians, surgeons, apothecaries, al¬ 
dermen, dissenting teachers; and 
persons living out of the parish, un¬ 
less they occupy a hons^ of trade 
there^ Steer's Parish Law, p. 84^ 
(5) Canon 88. As to granting a 
mandamus to swear them in, see Ex 
parte Winfield, 8 Ad. fit El. 614, 
615. 
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[by that name to have a property in goods and chattels, and 
to lying actiefts for them, for the use and profit of the 
parish chief duties, accordingly, is the 

cafe and man^eyient of the goods belonging to the church, 
such as the or^i, bells, bible and parish books (J). But 
as to tha church and (‘.hurch yard [they have no sort of 
interest therein; and if any damage be done thereto, tlie 
])ai^on only, or vicar* shall have the action {k)J] It is also 
pan of thefr office, unless other persons are appointed by 
the ordinary for that purpose, to have the care of the bene¬ 
fice, during its vacancy; or while it is under sequestration 
for the debts of the incumbent (/). They are moreover 
rc(|uired to see to the reparation of the church, and the 
making of the church rates^ by which the expenses of it 
are to be defrayed: which rates are chaiged on all lands 
and houses in the parish; are levied on the occupiers; 
made by the pariishioners at large, (that is, by the majority 
of those that are present at a vestry to be summoned for 
that purpose by the churchwardens (m)); and, when made,, 
are recoverable (if the arrears do not exceed 10/. (»), and no 
question be raised as to the legal liability (o)), before tw'o 
justices of the peace (/i); otherwise, in the ecclesiastical 
court. Churchwardens are also to make such order rela- 

(i) Vide 9 Geo. 1, c. 7,8.4; et D. 510; Gosling ». Veley, 7 Q. B. 
vide as to pariuh lands, 59 Geo. 5, 409 ; 12 Q. B. 328; Queen v. Byron 

c. 12, ss. 8, 17; 5 & 6 Will. 4, c. 69, and others, 17 L. J. (M. C.), 134; 
s. 4; Smith v, Adkins, 8 Mee. & W. Quern v. Abney, 3 EIL & Bl. 779. 
362. As to eha/ifl rate, see Rainsbottom v. 

• iJ) Bac. Abr. Churchwardens, B.; Duckworth, 1 Exch. 506. 

Wat8.C. L. 390; Addison v. Round, (n) In the case of a Quaker, this 
4 Ad. & El. 799; Jackson v. Adams, sum is extended by 53 Geo. 3, c. 127, 
2 Bing. N. C. 402. s. 6, to 507. 

(k) 1 Bl. Com. 395. Church- (o) As to this proviso, see Dale e. 
wardens ^annot set up monuments; Pollard, 2 New Mag. Ca. (Q. B.), 
Beckwith v. Harding, 1 B. & Aid. 169. 

50%. (p) 53 Geo. 3, c. 127: 5 & 6 

(l) Steer, P. L. 91. Will. 4, c. 74; 4 & 5 Viet c. 36; 

(ffl)^urder «. Veley, 12 Ad. & El. 12 & 18 Viet. c. 14, s. 9 ; U. v. St. 

247. As to church rate, see also ' Cksnent’s, 12 Ad, & El. 177 ; Rich- 
Craven V. Sanderson, 7 Ad. & EU ards v. Dyke, 3 Q. B. 256; Queen v. 
880; R. V. Bt Btargaret’s, 2 Per. Colling, 17 Q, B, 816. 
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live to seats in the church and chancel, not appropriated 
to particular persons, as the ordinary (who has in general 
the sole power in this matter( 9 )) shall direct; and, in 
practice, the arrangements are usually madp by the church¬ 
wardens, even without any special direction Trom the ordi¬ 
nary (r). It is incident also to their office tq enforce 
proper and orderly behaviour during divine service, [to' 
which end it has been held that churchwardens may justify 
the pulling off a man's hat] irreverently worn there, or lihe 
removal of the offender from the church (s); And besides 
these, there are a multitude of other parochial powers com¬ 
mitted to their charge ( 0 » which cannot be particularized 
without descending to inconvenient minuteness. Formerly, 
too, they were joined with the overseers in the care and 
maintenance of the poor; but this duty is now in general 
taken from them by tlie effect of 4 & 5 Will. IV. c. 76 
(the act for amendment of the poor law), and of the regu¬ 
lations introduced, under its authority, by the Poor Law 
3 wd (u). 

Such then, in general, are the duties of churchwar¬ 
dens (a;); to which we shall only add, that, in case of 
their wasting the goods of the church, or being guilty of 
other misbehaviour, they are liable to removal (y); and 
that at the end of their year, they are bound to render an' 
account of all their receipts and disbursements (z). 

(q) S Inst.202: ClilTord v. Wicks, with othLT proiy|)oDs against non- 

1 B. & Aid. 506; contra as to the conformity, is now repealed by 9 & 
chancel, Wats. C. L. 288. * 10 Viet. c. 59. 

(r) Rogers’s Ecc. L. 179. («) As to this Board, vide post,' 

(s) Hawk. y. C. b. 1, c. 63,8. 29; pt. in. c. ii. 

Hawe V. Planner, 1 Saund. 10 ; S. C. («) In any parish the population 
1 Sid. SOI; Burtons. Henson, 10 of which exceeds 2000 persons, and 
Mee. & W. 105; Worth v. Terring- which is brought under the provisions 
ton, 13 Mee. & W. 781. of 13 & 14 Viet. e. 67, a vestry clerk 

(t) Among these was formerly the may be appointed, who is to asscst 

duty impost upon them by a pro. and advise the churchwardens and 

vision of 1 Eliz. c. 2, of levying a overseers in the duties of their office, 

forfeiture of one shilling on all . (y) Steer, P. L. 95. 

as do not resort to their parish chu^ («} Ibid. 92 ; Leman v. Goulty, 3 

on Sunda>8 and holidays. But this, T. R. 3 i Astle v. Tfcomas, 2 B. & C. 
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VIIT. Parish cUrhs and sextons {a) are also persons con¬ 
nected with the church, and by the common law have 
^ freeholds in their office; though the former may, by 7 & 8 
Viet. c. 59, 8. 6, .be suspended, or removed by the arch¬ 
deacon or other ordinary for misconduct or neglect (5). 
The duties of the parish clerk are too familiarly known to 
require description. In some few instances he is in holy 
or(^rs (c): but his general qualification is only that he 
should be at least twenty years of age; known to the 
parson, vicar, or minister, to be of honest conversation, 
and sufficient for his office (rf). [He is generally appointed 
by the incumbent (e); but by custom may be chosen by 
the inhabitants (/);] his appointment may be by word of 
mouth only(i^); and his remuneration depends altogether 
upon the custom of the particular parish (/O. The sex- 


"71. It is said that in I.ondon, the 
ease of churchwardens is in some 
respects peculiar; that they urc gc- 
ticrully chosen there by the pni'ish- 
ioners independently of the parson; 
arc a corporation fur all purposes; 
have the disposal of the seats in the 
church, indepcudeiiily of the bishop; 
and, in most of the churches, repair 
nut only the church, but the chuiicel. 
(Pulling's Laws of London, p. '2(>3.} 
I'he legality of such a custom ns 
above mentioned with regard to 
seats, haa however been questioned. 
^See Rogers's Kcc. L. p. 185.) 

pi) Burn's Eccl. L. by 'f'yrw.; 
Steer, P. L. 96. • 

(b) As to the former law on this 
subject, see 2 Roll. Abr. 234; R. ». 
Davies, 9 D. & K. 284; R v. Neale, 
4 Nev. 868. 

, fe) See as to parish clerks* in 
orders. 7 & 8 Viet. c. 69, ss. 2, 3, 4. 
(4) Canon 91. 

(e) Ibid. As to the appointment 


of a parish clerk in j)arishc8 united 
by special act of parliament, see 
Hartley V. (^ook, 9 Bing. 728. In 
churches built under the Church* 
Building Acts, he is to be annually 
appointed by the minister. (See 
68 Geo. 3, c. 46 ; 69 Geo. 3,c. 131; 
Finder v. Batr, 4 £11. & Bl. 106.) 
And the clerk and 'sexton of the ' 
church of any parish constituted 
under The New Parishes Acts (as to 
which Acts, vide post,p. 119), are to 
be appointed by the incumbent for 
the time being of such church, and 
are reniuAble by him, with the con¬ 
sent of the bishop of the diocese 
for any misconduct. (19 & 20 Viet, 
c. 104, 8. 9.) 

(/) 13 Rep. 70; Jermyn's case, 
Cro. Jac. 670; Peak v. Bourne, Str. 
942. 

(g) R. e. Inhabitants of Bobbing, 
6A.&E. 682. 

(h) Steer, P. L. 97. As to the 
. fees^and emoluments of the clerk 
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t 

ton(t) is, ill the ordinary course, chosen by the rector; 
though sometimes by the parishioners, Ivhbre a usage to 
that effect prevails (A). His salary depends on custpmy 
‘^and is paid by the churchwardens (/); his duty is to cleanse, 
the church, to open the pews, to fill up the'graves for the 
dead, to provide candles and other necessaKes, amd to pre> 
vent disturbance in the church (m). 


and 'the aextoD in a parish newly 
constituted under the Church Build¬ 
ing Acta, see S9 Geo. 3, c. 134, ss. 
6 , 10 . 

(i) Apparently from sacristan, the 
keeper of things belonging to dirine 
worship. 

(k) See R. V. Minister of Stoke 
Damerel, 5 A, 8c E.687 ; R.v. Inha¬ 
bitants of Bobbing, ibid.' 682; Cans- 
field V. Blenkinsop, 4 Exch. 234. 
Rogers’s Ecc. •L. 834; vide sup. 
p. 43, note (e). 


(I) 'Vide sup. p. 49^ note (A)« J 
(fit) Vide K. V. Inhabitants c. Li¬ 
verpool, 3 T. R. 119 ; Shaw’s P. L. 
71. Besides the parish clerk and 
sexton, there is generally attached 
to the church a beadle, (from the 
Saxon beodan, to bid,) who is chosen 
by the vestry, and whose business is 
to attend the vestry, to give notice of 
its meetings to the parishioners, and 
execute its orders, and to assist the 
constable in apprehending vagrants, 
&C. Shaw's P. L. c. 19. 
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CHAPTER II. 

OF THE I>OCTRINES AND WORSHIP OF THE CHURCH, 
AND HEREIN OP THE LAWS AS TO HERESY AND 

^oncoi/formity. • 


Though this nation has constantly adhered to the principle 
of an established Church,—that is, a Church endowed, and 
(as occasion has required), protected, by the provision of 
the temporal law (a)—yet no claim was formerly made by 
the temporal law, to interfere with the regulation of its 
faith, ceremonies, or discipline, 'fhese, being matters merl 
spirittialia{h), fell under the exclusive province of the 
ecclesiastical authorities (c); who, in their exercise of it,* 
were guided by the law of the popes and councils, modified 
from time to time by our own legatine and provincial con¬ 
stitutions (rf). But at the era of the llelbrmation it w'as 
found necessary to resort to the legislature, for an authori¬ 
tative exposition of the true Protestant faith, the establish¬ 
ment of appropriate forms of worship, and the deelaration 
of the crown’s sjupremacy, in lieu of that of -the pope, in 
matters ecclesiastical; and from this time the power of the 
prdihary ecclesiastical^ authorities of the realm, has been 
exercised in subordination to tliese paramount institutions 
of the civil government. 

And, first, the Articles of FaVhf consisting originally of 
forty-tiyo, but afterwards reduced to thirty-nine, (and com- 

l«) “ Beektitt Anglicana per ittrli. Edw. 1, st. 4, e. 1. 
tiarimoi progenUoret et anteeettores (e)**Saiieta>determinailbHe 9 ecclesi 4 e 
domini regie, laudabiliter dotata, et in eaertaanctet,’> 2 Hen. 4, c. 15 ; “ les 
euiejuribue et tibertatibue euetentata.’' . leiee^e eeinte esglise,'* 2 Hen. 6, st. 
—Stat. 2 Hen. 4, c. 15. 7. 

(5) Stat. dreetmspecti agatie, 1^ (rf) Vide sup. vol. i. p. 06. 
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monly called the Thirty-^nine Articles^ were framed by 
Archbishop Cranmer, with the assistance of. other pe^ons 
of distinguished learning and piety, in the reign of Edward 
the sixth (e); and were reduced to their present form in the 
convocation of the archbishops and bishops of both pro¬ 
vinces, held at London in the reign of Queen JClizabeth, 
A.D. 1662 (/). And by statute 13 Eliz. c. 12, it was'pro- 
vided, that if any person ecclesiastical, or having ecclesias¬ 
tical living shall advisedly maintain any doctitne dir^tly 
repugnant to any of the said articles; and, on being con¬ 
vened before the bishop, still persist therein; he shall be 
liable to be deprived ig). 

The Form of Prayer and Church Sermce, commonly 
called the Liturgy^ was also first framed in the reign of 
Edward the sixth, under the superintendence of Cranmer 
and his coadjutors (A). Before the Reformation various 
liturgies had been in use in different parts of the realm (f). 
But a new ritual (chiefly founded, however, on the antient 
.services), with rulmcit prescribing the order and form to be 
pursued, was now compiled for the uniform observance of 
the whole reformed Church of England. This Book of King 
Edward the sixth was, for the most part, the same with 
our present Book of Common Prayer. It was established 
by statute 2 & 3 Edw. VI. c. 1; and being afterwards re- 

(#} The first draft of the Articles ** been had in this realm of England 
was made by Cranmer, assisted by " divers forms of common prayer 
Bishop Ridley, in ISfil; and after commonly called the service of the 
being corrected by the othvf bishops, Church, that is to say, the use of 
Latimer, Hooper, Poynet, Cover- *'Saruro, of York, of Bangor, and cf 
dale, &c. were published in 1553. “ Lincoln; and besides the same. 

In 1562, 1571, and 1662, they were *'now of late much more divers and 
successively revised and contirmed. sundry forms and fashions have 
Adams, Kelig. World Displayed, ** been in use in the cathedral and pa- 
vol. i. p. 399. rish churches of England, Wales, 

(/) See IS Eliz. c. 12, s. 1. ** fire. ’ Almost the whoieof ourLi- 

(g) Ibid, sect 2. turgy was taken from the forms here 

(A) Adams, Kelig. World Dis- described; particularly from that of 
played, vol. i. p. 402 j see Ij? fit 3 Sarum; and most of it can be traced 
Edw. 6, c. 1, 8.1. ^ periods before the Conquest See 

(f) The statute 2 fir 3 Edw. 6. c. l.^^almdr’s Origines Liturgicoe. 
recites, that'* of long time there hath * 
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vised, was confirmed by 6 & 6 Edw. VI. c. I, and 1 Eliz, 
c. and, afteT two other successive revisions in the i|i»igns 
of Kings James the first (ft) and Charles the second, was 
a^n confirmed, by 13 k. 14 Car. II. c. 4(/), usually de-*^ 
scribed as tha Act of Uniformity,—though all the statutes 
just mentioned are alike intituled, or,, more particularly, 
Acts for the Uniformity of Service in the Church and 
Administration of th*e Sacraments. In the reign of King 
Jalnes the^rst a new version also of the Holj^ Scriptures 
was made, and established by law;—being the same which 
is still in use under the denomination of King James’s 
Bible (»»). 

As to the Crown*s mprejmey, it was definitively esta¬ 
blished by 1 Eliz. c. 1 (re), usually called the Act of Supre¬ 
macy ; a statute which, firat, provides that no foreign 
prince or potentate, spiritual or temporal, shall exercise 
my manner of Jurisdiction or privilege, spiritual or eccle¬ 
siastical, within this realm or the dominions thereof (o); 
and next, that such jurisdictions and privileges as had*, 
before been exercised by any spiritual or ecclesiastical 
power, for visitation and correction of the Church, shall 
for ever, by authority of the present parliament, be united 
and annexed to the imperial crown of this realm (/?>. 

The new regulations thus introduced by the legislature,— 
taken in connection with other legislative enactments of the 
same era, but of subordinate importance, and in connec¬ 
tion aUo with the national canon law, (which still gives the 
rule where these are silent,)—have ifDnstituted, from the 
period of which we speak, and still constitute, the standard 

{k) W'ats. C. L. p. 321. fore declared by'2{> lien. 8, c. 1, and 

(Ij By 17& 18Car. 2, c. 6 (Irish), indeed prior tu the Reformation, by 
the {tmvisions contained in 13 & 14 the Statute of Prmmunire, 16 Ric. 2, 
Ciir. 2, c. 4, were, with some modifl- c. 5. As to the supremacy, see also 
cflltions, extened to Ireland. 5 Eliz. c. 1, ss. 1,2,3,4,10; Introil. 

(fit) The canonical authority of to 4 Rep.; 4 lust. 42,381,.341. . 
the difierent books of Scripture is ((^ 1 Eliz. c. 1, s. 16. 
settled by the Thirty-nine Articles. (;;0 17« 

(») The supremacy had been b^ 
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of faith, worship, and discipline in the Church of England. 
It npaains, however, to consider on what persons, and in 
what cases, this standard is to be deemed imperative— 
whether it is binding merely on those whp claim the bene-; 
fits of the church establishment or generally on all the 
subjects of the realm, whatever may be in fact the state of 
their- religious opinions. And here we shall find that the 
law has passed through changes of a very remarkable 
description. Though the statute of Elizabeth just cHed 
effected an emancipation from the Roman yoke, and may 
therefore be justly considered as having laid the foundation 
of spiritual freedom, it was not till long afterwards tliat 
the nation learned the lesson of leligious toleration : and 
our law in the mean time proceeded not only to imitate 
the persecutions of the Popish times, but in some respects 
to surpass them: for while it continued to punish as it had 
long done, (in aid of the ecclesiastical authorities,) the 
offence of heresy^ it began now to exercise new rigours of 
.•its own, with respect to that of nonc<mf<n'mity. In the re¬ 
mainder of tins chapter we propose to enter into some 
detail upon each of the subjects just enumerated; and to 
show both the former state of the law respecting them, 
and the alterations which it has latterly sustained. 

1. Heresy was described among tlie canonists, in vague 
and general terms, as consisting of any deviation from 
the true Catholic ^th, as understood by Holy Mother 
Church (y), — [very contrary to the usage of the first gene¬ 
ral councils, which defined all heretical doctrines with the 
utmost precision and exactness (r);] and spoke of heretics 
byname, as in the case of the Manichacans, Nestorians, dnd 
others («). The cognizance of heresy has always been held 
in this country, and in every other where the canon law 
has prevailed, to belong to the ecclesiastical judge {t ); apd 

( 9 ) '* Hareticut, qui dm articHUt (<) Vide 1 Hale, P. C. 383. 

fidei alUer pradicat, gentit, vel doceat, {t) Year Book, 27 Hen.. 8 , 14 b; 

qtiim docet saneta mater eeelesi^”— stat. 2 Hen. 4, c. 13 ; 1 Hale, P. C. 
Vide 1 Hale, P. C. 383. 384; 4 Bl. Com. abi sup. 

(r) 4 BL Com. p. 45. 
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the papal canonists ha^e ever treated it with great severity. 
It is true that they [went at first no farther than enjoining 
.penance, excommupication, and ecclesiastical deprivation 
for heresy; though afterwards tl>ey proceeded boldly to im- 
'prisonment by Uie ordinal, and confiscation of goods ta 
jnos «m.]« They also in course of time [prevailed upon 
the weakness of bigoted princes to make the civil power 
subservient to their purposes, by making heresy qot only a 
temporal, but*even a capital offence: the Romish ecclesiastics 
determining without appeal whatever they pleased to be 
heresy; and shifting off to the secular arm the odium and 
drudgery of executions, with which they themselves were 
too tender and delicate to intermeddle. Nay, they pre¬ 
tended to intercede and pray on behalf of the convicted 
heretic, ut dtra mortis periculum sentmtuif circa eum mode- 
ratur (a), well knowing at the same time that they were 
delivering the unhappy victim to certain death. Hence 
the capital punishments inflicted on the antient Donatists 
and Manichseans, by the Emperors Theodosius and J us- 
tiiiian {v ): hence also tlie constitution of the Emperor 
Frederic, mentioned by Lyndewode (a?); adjudging all per¬ 
sons without distinction to be burned by fire, who were 
convicted of heresy by the ecclesiastical judge. The same 
emperor, in another constitution (y), ordained that if any 
temporal lord, when admonished by the Church, should 
neglect to clear his territories of heretics within a year, it 
should be lawful for good Catholics to seize and occupy 
the lands, and utterly to exterminate thd heretical posses¬ 
sor. And upon this foundation was built that arbitrary 
power so long claimed and so fatally exerted by the Pope, 
of disposing even of the l^ingdoms of refractory princes, to 
more dutifiil sons of the Church. The immediate event of 
this ponstitution was somewhat singular, and may serve to 
illusfrate at once the gratitude of the holy see and the just 
punishment of the royal bigot,—for upon the authority of 

(u) Decretal, lib. fi, t. 40, c. 27. {*) C. de Heretieia. 

(») Cod. 1. i. tit 5. ; (y) Cod. 1, 5, 4. 

VOL. Ill,’ 


E. 
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[this very constitution the Pope afterwards expelled this 
very Emperor Frederic from his kingdom* of Sicily, and 
gave it to Charles of Anjou (z). 

Christianity being thus deformed by fjie demon of per¬ 
secution upon the continent, w.e cannot expect that our 
own island should have been entirely free from- the same 
Bcoui^e.] And accordingly we not only find that our eccle¬ 
siastical <;ourts were always in the' habit of proceeding 
against heretics by spiritual punishments, such as excom¬ 
munication and the like; but we discover [among our 
antient precedents a writ de heeretico comhurendo, which is 
thought by some to be as antient as the common law 
itself (a).] However, it appears that it was not the practice 
of the common law of England to issue this writ except 
upon a conviction for contumacy or relapse; nor unless 
such conviction took place before the archbishop himself 
in a provincial synod or convocation: and that even that 
authority could not lawfully award the writ, but merely 
left the delinquent to the secular power; so that the crown 
might pardon him, if it thought proper, by forbearing to 
issue the writ; which was not grantable as of course, but 
issued by the special direction of the sovereign (6). [But 
in the reign of Henry the fourth, when the eyes of the 
Christian world began to open, and the seeds of the Pro¬ 
testant religion (though under the opprobrious name of 
Bollardy (c)) took root in this kingdom, the clergy, taking 

(s) Baldug in Cod. fare any court of inferior authority, 

(a) 1 Hale, P. C. S92; 1 Hawk. auch aa that of the dioceaan. Vide 
b. 1, c. 2, a. 10; vide St. Tr. vol. ii, 1 Haje, Pr C. 301; 12 Rep. 56, 67. 
276. It seema clear, however, that (e) So called not from Mium or 
at common law, hereay was not pu- tarA (an eqrmology which was after- 
nishable by forfeiture of lands or warda devised in order to justify the 
goods. 1 Hale, P. C. 388, (n.) burning of them, see Matth. xiii.30), 

(6J 1 Hale, P. C. 385, 303, 305. but from one Walter Lolhard, a Ger- 
According to some opinions, the wri( man reformer, a. n. 1315. (Mod. Un. 
de Aaretieoeomburendowuatcommon Hist xxvi 13; Spelm. Gloss. 371 ;) 
law, not only in practice coa|ned to or as some hold from Lollen, to sing, 
convictions before the archbishop in in reference to their psalm singing, 
provincial synod, hut could not . (IPAubign5, Hist of Reformation, 
galljf be awarded on a conviction be- voL v. p. 130.) ' 
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[advantage from the king’s dubious title, to demand an in> 
crease of their oVn power, obtained an act of parliament (d), 
•whicjb sharpened tjie edge of persecution to its utmost 
keenness. For by that statute the diocesan alone, without 
‘the intervention of a synod, might convict of heretical 
tenets: and unless the convict abjured his opinions, or if, 
after abjuration, he relapsed, the sheriff was bound, ex 
officio, if required by the bishop, to commit the unhappy 
victim to the flames, without waiting for the consent of the 
crown. By the stat. 2 Hen. V. c. 7, Lollardism was also 
made a temporal offence, and indictable in the king’s 
courts; which did not, however, thereby guin an exclusive, 
but only a concurrent jurisdiction, with the bishop’s con¬ 
sistory. 

Afterwards, when the final reformation of religion began 
to advance, the power of the ecclesiastics was somew'hat 
mt derated,—for though what heresy is was not then pre¬ 
cisely defined, yet we are told in some points what it is not, 
— the statute 25 Hen.’VIII. c. 14, declaring that offences 
against the see of Home are not heresy; and the ordinary 
being thereby restrained from proceeding in any case, upon 
mere sq^picion ; that is, unless the party be accused by 
two credible witnesses, or an indictment of heresy be first 
previously found in the king’s courts of common law. And 
yet the spirit of persecution was not then abated, but only 
diverted into a lay channel. For in six years afterwards, 
by statute.31 Hen. VIII. c. 14, the bloody law of the Six 
Articles was made, which established Aie six most con¬ 
tested points of popery—transubstantiation—communion 
in one kind—^the celibacy of the clergy—monastic vows— 
the sacrifice of the mass—and auricular confession ;■ which 
'.points, were “ determined and resolved by the most godly 
** study, pain and travail of his majesty; for which 

{d) 2 Hen. 4, c. 15. A previous it, and it was revoked Uie next year, 
act, S llic. 2, St. 2, c. 5, had been (See Retves's Hist. Eng. L. vol. iii. 
aimed at this followers of Wiokliffe, p. 163.) 

but the commons would not assent to • 

• • 

. fi. a. 



52 BK. lY. OF PUBLIC RIGHTS.—FT. II. OF THE CHURCH. 

• 

most humble and obedient subjects, the lords spiritual 
“ and temporal, and the commons, in pariiaiAent assembled, 

** did not only render and give unto his l^gfaness their inost • 
** high and hearty thanks,*’ but did also .enact and declare 
all oppugners of the first, to be heretics, and to be burned ’ 
with fire,—and of the five last, to be felons, and to spfier 
death. The same statute established a new and mixed 
jurisdiction of clergy and laity for the trial and conviction 
of heretics; the reigning prince being then equally intent 
on destroying the supremacy of the bishops of Home, and 
establjishing all other their corruptions of the Christian 
religion. 

We shall not enter into the various repeals and revivals 
of these sanguinary laws in the two succeeding reigns, but 
shall proceed directly to the reign of Queen Elizabeth, 
when the Reformation was established] on a firm and per¬ 
manent basis. By stat. 1 Eliz. c. 1, all former statutes 
relating to heresy are repealed, which left the jurisdiction 
of heresy as it stood at common law;] that is, left the 
simple offence to be visited by spiritual punishments in the 
ecclesiastical courts; and the offence, when aggravated by 
contumacy or relapse, to be dealt with by the writ |fe hcere- 
tico comAmrindOf after a conviction in the provincial synod. 
[But the principal point now gained was, that by this 
statute a boundary is for the first time set to what shall be 
accounted heresy; nothing for the future being so deter¬ 
mined, but only such tenets which have been heiustofore so 
declared: 1. By file words of the Canonical Scriptures; 
2. By the first four general councils, or such others as have 
only used the words of fhe Holy Scriptures; or, 3. Which 
shall hereafter be so declared by the parliament, with the 
assent of the clergy in convocation. 

writ, however, de hcBretico comburendo stilt remained 
in force; and we have instances of its being put in*exe¬ 
cution upon two Anabaptists in the seventeenth year of 
Elizabeth, and upon two Arians in the ninth year of James 
the first. But it was totally abolished, and heresy at length 
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[subjected only to ecclesiastical correction 
by virtue of the st^te 29 Car. II. c. 9. For in one and 
'.the same reignthe joint effect of this and other Acts 
before referred ^ to (e\ [our lands were delivered from the 
slavery of military tenures, our bodies from arbitrary im¬ 
prisonment, and our minds from the tyranny of superstitious 
bigotry.] And such still continues to be the state of the 
law with reject to heresy; the only subsequent provision 
that is still in force in connection with this subject (/) 
being one that is directed rather to the preservation of 
good order and decency in civil society, than to the main¬ 
tenance of orthodoxy. We refer to 9 & 10 Will. III. 
c. 32, by which it is enacted, that if any person, having 
been educated in, or made profession of Christianity, shall 
by writing, printing, teaching, or advised speaking, maintain 
that there are more Gods than one, or deny the Christian 
religion to be true, or the Holy Scriptures to be of divine 
authority ; and be thereof convicted by two witnesses; he 
shall (unless he recants) incur such civil disabilities as 
mentioned in the Act; and, on a second conviction, shall 
also suffer imprisonment for the term of three years (g), 

2. Non-conformity ox dissent from the worship and cere¬ 
monies of the Established Church. This, by thfe second 
of the Acts of Uniformity, 6 & 6 Edw. VI. c. 1, was made 
a penal offence; it being thereby enacted (A), that if any 
manner of person shall willingly be present at any other 
' manner or form of Common Prayer, of administration of 
the sacraments, of ordination, or of any dther rites contuined 
• 

(<>) The act for abolishing military ciplinc Act, 3 & 4 Viet c. 90; Ex 

tenure, 12 Car. 2 , c. 24 (vide sup. parte Denison, 4 ElL & Bl. 292. 
vol. t. p. 205); and the Habeas {g) This act also contained similar 
Corpus Acf, 81 Car. 2, c. 2 X^ide enactments with regard to denying 
supj*vol. 1. p. 146.) the Holy Trinity; but as to tjjis is 

(/) It may, however, be remarked repealed by 58 Geo. 8 , c. 160. (See 
that heretical opinions in a parson, Rex v.Waddington, l*Barn.& Cress, 
vicar, or other person holding eccle- 26.) 

aiastic preferment, are a cause of •(&) 5 & 6 Edw. 6 , c. 1, s. 6 . 
deprivulion. See the Church Dis* 
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in the Book of Common Prayer, than is, in such Book, set 
forth,—he shall suifer imprisonment, and for the third offence 
imprisonment for life. And by the same statute, an^ by»* 
1 Eliz. c. 2(i), it was provided, that every inhabitant of. 
the realm or dominion shall diligently and faithfully, having 
no lawful or reasonable excuse to be absent, •endeavour 
themselves to resort to their parish church or chapel accus¬ 
tomed ; or, upon reasonable let, to some usual^placc where 
common prayer shall be used; on Sundays and holidays,— 
upon pmialty of forfeiting for every non-attendance twelve 
pence, to be levied by the churchwardens to the use of the 
poor. And these enactments, though for a long course of 
time fallen into neglect, yet remained in our statute book 
till very recently; when they were, in common with many 
other penal and disabling laws in regard to religious 
opinions, swept away by the statute 9 &; 10 Viet. c. 59, to 
which we shall make farther allusion at the close of this 
chapter. 

In the reign, however, of Queen Elizabeth, a schism 
be^n to develop itself in the newly-established Protestant 
Church. Certain sectaries, who received the appellation of 
Puritans, deserting the use of tlie liturgy, betook them¬ 
selves (notwithstanding the Acts of Uniformity) to forms of 
worship of their own institution (A); and ultimately, in¬ 
creasing in number, branched out into various divisions of 
religious opinion, and various modes of religious ceremo¬ 
nial and Church goveniment. From this stock descended * 
all those Protestant seceders froln the Established Church, 
described at a later period sjs^Non-emformists; and; in 
modM times, as Dissenters (Z). 

(j) 1 Eliz. c. 2,8.14. and laat of these ere subdivided into 

{It) Hallam, Const Hist vol. i. various other denomiuAions. The 
pp. 246, 261, 280. first are computed to have in 

(1) The mqpt numerous bodies of 1861,11,007 places of worship, com- 
Diatonters in this country .are. 1. prising 2,194,298 sittings; the se- 
The Wetleyan Methoduti ; * 2. The cond, 8,244 places of worship, com- 
IndependenU, or Congregationalism ; prising 1,067,760 sittings; the third, 
and 8 . The Baptists ; but the firet 2,789 places of worship, comprising 
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The jealousies to which these growing innovations gave 
rise, and the alkna from time to time reasonably excited 
, by <he enterprising^spirit of Popery, gave birth in the same 
reign, and in those of several eucceeding monarchs, to a 
variety of laws, having for their object the repression of 
Non-conferinity, both in the case of Protestant Sectaries 
and Papists. It is unnecessary, however, to detail these 
provisions. It will suffice to state that, with respect to 
Papists,including in this term all persons professing 
Popery, and more particularly Popish priests and Popish 
recusants, that is, persons refusing to conform to the cere¬ 
monies of the Church of England, or take the oath ap¬ 
pointed against Paj)ists,—they were of the most rigorous 
and oppressive character, involving not only civil dis¬ 
abilities, but imprisonment; and, in some cases, the penal¬ 
ties of felony or treason (m). 

During the rebellion, the laws against Protestant Secta¬ 
ries w'ere repealed (n); but they revived at the Restoration; 
and the parliament of Charles the second proceeded to cm- 
force systematically, by new measures of rigour, the prin¬ 
ciple of universal conformity to the Established Church. 
The first of these was the Corporation Act, 13 Car. II. 
st. 2, c. I; by which it was provided, that no person should 
thereafter be elected to office in any corporate town, who 
should not, within one year previously, have taken the Sa¬ 
crament of the Lord's Supper according to the rites of the 
Church.of England: and every person, so elected, was also’ 
required to take (in addition to a certain oath and declara- 
752,343 Bittiags.—Report of the Re- Viet. c. 59. 

gietrar-General on Religious Wor- (n) By an ordinspee of thisperiod, 
ship of England and Wales (founded viz., that of 23 Aug. 1645,. (which 
on the census of 1851), p. cxliii. continued till the Restorafion), to 

{n^ Thpae laws are particularly preach, write or print against the 
detailed in Blackatone's Commen- directory, or form appointed to be 
tarfcB, vol. iv. p. 55; and such of used for the then establiahfd Pres- 
tliem as remained in force up to are- byterian worship, subjected Rite of- 
cent period, (which are numerous,) fenddB, upon indictment, to a^ -fine 
are recited and repealed by the sta- ’ not exceeding 501. See Neale's 
tutes 7 & 8 VicU c. 102, and 9 & 10 Hist, of Puritans, vol. ii. p 109. 
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afterwards repealed (o'),) the oaths of allegiaxice and su- 
piemacy (j?). Afterwards, by the Act of * Uniformity (13 
it 14 Car. 11. c. 4), it was enacted, that.the Book of €.om-/ 
moB ’Prayer, as then recently revised, should he used in 
every parish chu^ and other .place of public worship; 
and that every schoolmaster and person instructing youth 
should subscribe an acknowledgment declaring, (among 
other things,) that he would conform to the Liturgy. 
It further enacted, that no person should ^thenceforth be 
capaUe of holding any ecclesiastical promotion or dignity, 
of consecrating or administering the Samment, until he 
should be ordained priest according to episcopal ordina¬ 
tion ; and, with respect to all ministers who then enjoyed 
any ecclesiastical beneftce, it directed that they should, 
within a certain period, openly read morning and evening 
service according to the Book of Common Prayer, and 
declare before the congregation their unfeigned assent and 
consent to the use of all things therein contained,*-upon 
pain of being ipso facto deprived of tlieir spiritual promo¬ 
tions. By this statute, two thousand of the clergy, who 
refused to comply with its provisions, were in fact deprived 
of their preferments (q). 

Another measure of the same reign was the Act against 
Conventicles, 22 Car. II. c. 1 (r), by which all meeting's 
consisting of five persons or more, (or of tliat number be¬ 
sides the household, in case of a family,) assembled for the 
exercise of religion in any manner than according to the 
practice of the Church of England, were prohibited, and 
made liable to .dispersion; and the persons attending thereat 
(particularly as preachers or teachers) subject to pecuniary 
forfeitures. This was soon followed by the celebrated Test 

s 

(o) fi Geo. 1, c. 6 i B. 2. without having obtained a licence 

(p) Aa to these oaths, vide aup. from the ordinary; but it wal re- 

vol. u. p. 407. pealed quoad Aoc by 9 & 10 Vivt. 

(q) Thia statute aleo contained a c. 60. 

regulation that no schoolmaster, in a (r) Repealed by 62 Geo. 18, e. 166 ; 
private house should instruct youth vide post, p. 60. 
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Act, 25 Car. 11. c. 2, by which it was provided, that aU 
persoQB having any office, civil or military, (with the ex- 
, cepjtioa of some ^w of an inferior kind,) or receiving pay 
from the crown, pr holding a place of trust under it, should 
take the oaths of allegiance and supremacy, and subscribe 
a declaration against transubstantiation, and also receive 
the Sacrament of the Lord’s Supper according to the usage 
of the Church of England. This provision had the effect of 
excluding notspnly Papists, but many classes of Protestant 
dissenters also, from every considerable pldbe of trust or 
public employment. But it was mainly pointed against 
the former; as was also a subsequent act in the same reign 
(30 Car. II. st. 2), prohibiting any person from voting 
or sitting in parliament, until he should take the oaths of 
allegiance and supremacy, and subscribe a declaration 
against transubstantiation and the invocation of saints. 

The Revolution of 1688, however, was the commence* 
ment of an era of more liberal legislation in matters of re¬ 
ligion, well as politics; and by the Toleration Act, 1 
W. & M. St. 1, c. 18 (confirmed by 10 Ann. c. 2), all per¬ 
sons dissenting from the Church of England (s) (except 
Papists and persons denying the Trinity) were relieved 
from such of the Acts against non-conformity, as prevented 
their assembling for religious worship according to their 
own forms, or otherwise restrained their religious liberty,— 
on condition of their taking the oaths of allegiance and su¬ 
premacy, and subscribing a declaration against transubstan¬ 
tiation, and (in the case of dissenting ntinisters), subscribing 
also to certain of the Thirty-nine Articles. It was also made 
penal to disturb any congregation lawfully assembled, or to 
misuse their preachers ; an offence which has been since 
projiibited under still heavier penalties (t). But it was on 

the other hand provided, by the same act of 1 W. Sc M. 

• 

(«) Thii provision extends not Shore, 8 Q. B. 640.) 
only to laymen, but to clergymen (0,62 Geo. 8, c. 155, s. 12) and 
who after ordination become die- ‘ see 9 & 10 Viet. c. 69, a. 4. 
centers from tbe Church. (Barnes v. 
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st 1, c. 18, that no congregation should be allowed under it, 
unless the place of their meeting was certified to and regis¬ 
tered with the bishop, or archdeacon, or court of quarter < 
sessions. And it was also required, that •the doors of the 
meeting-house should not be locked, barred, nor bolted. 
To these regulatiofis some others were added foi'the relief 
of Protestant dissenters; among which is the following,— 
that when appointed to any parochial office which they 
might scruple, (in respect of the oaths oi#otherwise,) to 
undertake, they should be at liberty to serve by deputy. 

It was thought necessary, on the other hand, soon after 
the accession of the House of Brunswick, to extend some 
of the provisions of the Test Act to various descriptions 
of persdns besides those holding civil and military offices; 
and it was consequently enacted by I Geo. I. st. 2, c. 13, 
2 Geo. 11. c. 31, and 9 Geo. 11. c. 26, that not only such 
offices, but also all ecclesiastical and collegiate persons, 
preachers, teachers and schoolmasters, high constables and 
practitioners of the law should, at the peril of incurring 
loss of office and other forfeitures and disabilities, take and 
subscribe, within six calendar months after their admission 
into preferment or practice, the oaths of allegiance, supre¬ 
macy and abjuration; which latter oath was afterwards put 
into a new form by 6 Geo. III. c. 53 (a). 

These oaths (which impose, it will be' observed, rather a 
political than a religious test), are still required by law (v); 
though it has been long the custom to pass an a«t before 
the end of every selsion of parliament, indemnifying thosp 
who may happen to have neglected to take them, and 
against whom no judgment shall have yet actually passed 
for such offence; upon condition however of their repairing 

• 

* 

(u) As to these oaths, vide sup. afBruiation is given in lieu of*the 
vol. II. p. 407. oath of abjuration: by 3 & 4 Will. 4, 

(«) But by 8 & 4 Will. 4, c. 49 c. 82, a similar indulgence is granted 
Quakert and Mormnana are permitted to SeparaHats ; and by 1 & 2 Viet, 
to make nffirmation in all cases wha« c. 77, to any person who shall have 
an oath is required ; and a form of been a Quaker or Moravian. 
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their omission within a certain specified period (or). But 
in the state of the law relating more directly to non-confor- 
mity, great additional relaxations have been progressively 
introduced during the last four reigns—fruits of the ever 
advancing liberality of the present age, in matters deemed 

to affect the freedom of conscience. 

• 

In this spirit it was in the first placed provided by 19 
Geo. III. 9 . 44, that any dissenting preachers or teachers 
may be entitled to all the benefits - of the Toleration Act, 
by taking the oaths, and subscribing the declaration against 
popery therein mentioned, and also making or subscribing 
a declaration professing themselves to be Christians and 
Protestants, and that they believe the Scriptures to contain 
the revealed will of God, and to be the rule of doctrine 
and practice. The same Act relieved every dissenting 
minister, or other Protestant dissenter, conforming to these 
conditions, from the provisions of 13 & 14 Car. 11. c. 4, 
by which they were prevented from keeping schools or 
instructing youth: but there was a proviso, that nothing 
therein contained should extend to the enabliifg any 
dissenter to hold the mastership of a college or other 
endowed school, unless endowed .since the first year of 
William and Mary, for the immediate benefit of Protestant 
dissenters. Then followed the 52 Geo. III. c. 156, by 
which both ministers and hearers were relieved from tlie 
necessity of taking any oaths or subscribing any declaration, 
unless required so to do by some justice of the peace; and 
.by which it was enacted, that all persons officiating in or re¬ 
sorting to religious establishments duly certified as required 
by the Toleration Act, should be as fu{|y relieved from all 
penalties relating to religious worship, as if tliey had made 
the declaration and taken the oaths required by any pre¬ 
vious statute. In order, however, to preventirregular as¬ 
semblies or conventicles of persons of any religious persua¬ 
sion, this Act (after repealing 22 Car. II. c. 1) (y) prohibited 

(«) See a recent Act of thiede- (y) Vide sup. p. 56. 

Bcription, 20 Vi^ c. 7. 
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under a penalty not exceeding £20, all assemblies for re¬ 
ligious worship in any place (other than a cHurch or chapd 
of the Church of England), at which more than twenty 
peraons besides tlie family'should be present, unless such 
place should be duly certified. By this statute it was also 
enacted, that every teacher or preacher of a Congrega¬ 
tion in-a place duly certified, who should employ himself 
solely as such, and not engage in any trade or business 
except that of schoolmaster, and who should take the 
oaths and subscribe the declaration, should be exempt 
from serving on juries or bearing parochial offices; to 
which was added an exemption from serving in the militia. 
In the next year also was passed the statute 53 Geo. III. 
c. \§0 (z), repealing that clause of the Toleration Act which 
excepted persons denying the Trinity from the benefit of its 
enactments. 

The Protestant dissenters, however, still remained, not¬ 
withstanding these provisions, subject to the obligation 
imposed by the Corporation and Test Acts, on all those 
who were admitted to any office, of taking the Sacrament 
of the Lord’s Supper according to the rites of the Church 
of England; but this galling disability was at length re¬ 
moved by the 9 Geo. IV. c. 17, by which so-much of these 
and other statutes as requires the taking of the Sacrament 
is repealed as to all persons whatever; and a new form of 
declaration substituted; viz., a declaration to the effect that 
" upon the true fiiith of a Christian (a)” the party will 
never exercise any f)ower, authority, or influence, by virtue 
of the office in question, to injure, weakefi, or disturb the 
English Church, o| its bishops and clergy; and this decla¬ 
ration must be made in general by every person admitted 
to office, who in the former state of the law would have 
been boundfitQ take the Sacrament upon such his admis- 

(c) By a re<;eQt Act, 7 & 8 Viet, those Acts, wd unlawful till they 
c. 45, the benefits of 1 W.^ M. passed. 

sees. 1, c. 18 ; 19 Geo. 3, c. 44; and. *{a) As to these words, see Miller 
53 Geo. 3, c. 160, are extended, to w. Salomons, 8 Each. 778, et sup. 
endowments for dissenters priov'to ^.vol. i. p. 415. « 
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sion (5). And to this list of concessions we are now to 
add, that by 18 & 19 Viet. c. 81, (repealing a [Hior act of 
15 & 16 Viet. c. 36, in reference to the same sabject,) dis- 
seiiters are allowed to certify .their places of worship and 
register them With the Registrar-General of Births, Deaths, 
and Mamiages (c), instead of the episcopal or other autho¬ 
rities mentioned in the Toleration Act (d); and that by an 
act of the same session, c. 86, ** for securing the liberty of 
religious wbrship,’* it is enacted, that the provisions above 
referred to contained in the Toleration Act and the 52 Geo. 
111. c. 155, prohibiting congregations or assemblies for 
religious worship unless in a church or chapel of the esta¬ 
blished church, or place duly certified, shall henceforth 
not be applicable to any congregation or assembly for 
religious worship, held in any parish or any ecclesiastical 
district, and conducted by tlie incumbent; or, in case 
the incumbent is not resident, by the curate of such 
parish or district, or by any person authorized by them 
respectively: nor to any congregation or assembly for re¬ 
ligious worship, meeting in a private dwelling-house or on 
the premises belonging thereto; or meeting occasionally in 
any building or buildings not usually appropriated to pur¬ 
poses of religious worship (e). 

We have hitherto confined our view to the progress of 
toleration in regard to Protestant dissenters. As respects 

(ft) By 5 & 6 Will. 4, c. 28, the recorded by the Registrar-General 
dcclaratidh need not be made by. under these statutes, is exempt from 
^sheriffs of counties corporate; and the operation ofthe Charitable Trusts 
by 1 & 2 Viet. c. 5, and c. 15, a dif- Act, 1853 (as to which Act, vide post, 
ferent form of declaration is pro- pt.iii.c.ifi.),18& 19Vict.c.81,8.P. 
vided for Quakers, Moravians, and (d) As to certified places of wor- 
Separatists; and by 8 & 9 Viet c. 52, ship, see also 19 & 20 Viet. c. 119, 
for J^ewi admitted to municipal of- as. 17, 24. 

fiLys.Wh%re the declaration required (e) It appears by 19 A 20 Viet, 

bydaw is refused, the election is ipso c. 119, s. 24, that prior to J une, 1852, 
/aeto void. ( R. v. Humphrey, 10 A. the total number of places of meeting 
& £. 365.) returned to the Registrar-General 

(c) A ]^ace of meeting for re- ■ under 15 k 16 Viet. c. 36 amounted 
ligious worship, duly certified and 54,804. 
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persons professing the Roman Catholic Religion, it has 
been slower and more reluctant, though in *the result not 
less decisive. By statutes of 18 Geo. III. c. 60, 31 Geo. 
III. c. 32, and 43 Geo. IIL c. 30, most qf the severer pe¬ 
nalties and disabilities to which they were formerly subject 
were removed on condition of their qualifying by’such oaths 
and declaration as in those Acts respectively provided; and 
assemblies for Roman Catholic worship were legalized on 
condition of their being held in places certified and recorded 
at the general or quarter sessions of the peace, (for which 
the certifying and recording with the Registrar General has 
been since substituted (jO ): and at length by 10 Geo. IV. 
c. 7, commonly called the Catholic Emancipation Act, Ro¬ 
man Catholics were restored, in general, to the full enjoy¬ 
ment of all civil rights. By the provisions of this statute, 
all enactments by which any declaration against transub- 
stantiation, the invocation of the saints, or the sacrifice of 
the mass, was required from any persons, as a qualification 
for sitting in parliament or otherwise, are repealed; and 
persons professing the Roman Catholic religion, upon 
taking and subscribing an oath prescribed by the Act, 
(which comprises, among other things, the abjuration of 
any intention to subvert the Church Establishment, and 
the promise never to exercise any privilege to disturb or 
weaken the Protestant religion or Protestant government,) 
are made competent to vote at parliamentary elections, to 
be members of lay corporations, and to sit in parliament. 
They are also qualified, upon taking and subscribing the 
same oath, (which is to stand in place of all other teste' 
whatever,) to exercise any franchise or civil right, except 
in certain cases where their doing so would presumably be 
prejudicial to protestantism, as in the case of presenting 
to a benefice (g ),—and to hold any office, with the'excep- 

c 

(/) By 18 & 19 Viet. c. 81, s. 2. benefices or grant aIRvowsons; and 

(g) See 8 Jac. 1, c. 8 ; 11 Geo. 2, 10 Geo. 4, c. 7, as. 29,81, prohibiting 

e. 17, and 7 & 8 Viet. c. 102, as to ' Jesuits and monks to come fnto the 
the inability of papists to present RV' realm without licence. 
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lion of the following,--the office of guardian, justice, or 
regent of the ynited kingdom, of lord high chancellor, or 
. commissioner or keeper of the great seal ,* of lord lieu- 
*ten&nt, deputy, or chief governor of Ireland ; of high com¬ 
missioner of llie general assembly of Scotland; or any 
office in tljie church, or the ecclesiastical courts, or in the 
universities, colleges, or public schools. 

Doubts, however, having been stiA entertained as to the 
right of Ilcflnan Catholic subjects in England to acquire 
and hold, in real estate, the property necessary for reli¬ 
gious worship, and for educational or charitable pur-* 
poses,—it was afterwards, by another act of the 2 & 3 
Will. IV. c. 115, provided that tliey should be subject, in 
respect of their schools and places for religious worship 
education and charitable purposes, and the property held 
therewith, and the persons employed in and about the 
same, to the same laws as were applicable to Protestant 
dissenters (A). And the triumph of toleration, as regards 
the Roman Catholic subjects of the realm, has been since 
consummated by the acts of 7 & 8 Viet. c. 102, and 9& 10 
Viet. c. 59, which recite and repeal almost the whole of 
such enactments as still remained in force (however fallen 
into oblivion), and were thought calculated in any manner 
to oppress this portion of the community on account of 
their religious persuasion. 

Thus amply lias the law at length provided for the free¬ 
dom of religious opinion (i). In all oilier respects, however, 

(A) By 9 & 10 Viet. c. 59, the time being* after the passing of that 

same privilege is now extended to Act—that is to say, after the 14th 

the Jeu/f; as to whose legal condi* August, 1855. 

tioii in other respects, vide sup. (t) Among the statutes connected 
vol. II. p. 415. And by 18 & 19 with this subject may be ranked the 

Viet. c. 86, 8. 2, it ia enacted, that 1 & 2 Viet. c. 105, by which an oath 

the providlons in 2 & 8 Will. 4, lawfully administered to any person 

c. ll5, and 9 & 10 Viet. c. 59, as to on any occasion wlwtever is allowed 
the places of tdlhbip^f the Roman to be binding, provided it be admi- 
Catholios and Jews, shall be read as nistered in such form and with such 
applicable to the laws to which Pro- ceremonies as he declares to be bind- 
testant dissenters are subject for the ing. And the provision contained 
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the rights and pre-enunence of the Established Church have 
been hltl^rto maintained inviolate; and though no longer 
upheld by penal laws against non-conformity, she retains, 
in full possession, all those dignities and endowments which, * 
at the period of the Reformatkm, were allotted exclusively 
to her ministers. 

in the Common Law Procediee Act, conscientiouB motives to be sworn, to 
1854 (17 5c 18 Viet. c. 125), allow- obtain fr6m the oourt, (on its being 
ing any person called as a witness, satisfied of the sinceti^ of the ob- 
or required or desiring to make jeetion,) permission to make solemn 
an affidavit or deposition, who shall affirmation or declaration instead. 
Vefuse or be unwilling from alleged (Sect. 20.) 
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CHAPTER III. . 

'of the endowments and provisions of the 

CHURCH. 


The endowments and provisions belonging to the different 
ecclesiastical authorities, as such, comprise lands, advow- 
sons, and tithes; all of which have been occasionally 
annexed to ecclesiastical preferments by the munificence 
of antient or modem donors; the last are Incident of 
common right to every parochial church. But in a large 
proportion of parishes the tithes have now been commuted 
(as will be presently explained) into rent-charges,—which 
must be considered as in some measure a different 8]>ecies 
of endowment,—though in truth it is but the representative 
and equivalent for tithe, and subject in many respects to 
the same legal incidents (a). 

These endowments we propose to consider, first, as re¬ 
gards the subject of property itself; secondly, the estates 
which ecclesiastical persons, as such, may hold therein; 
thirdly, the power of alienation which they are competent 
to jBxercise. 

I. As regards the subject of property. 

And herein, first, as to lar^ (a term which, it is to 

*be recollected, includes houses and other buildings) (5), 

there* are but few particulars to be noticed in respect of 

these when held by ecclesiastical persons: the incidents 

relating to lands in general, whether, held by clergymen 
• • 

(a) 6 & 7 Will. 4^c. 71, s. 71. ^ (ft) Vide sup. vol. i. p. 169. 

VOL. HI. 


F. . 
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or laymen, having been sufficiently explained in an earlier 
part of the work. 

We may observe, however, that the bpundaries of church 
lands are often subject to great uncertainty ; and therefore 
by 2 & 3 WiU. IV. c. 80—reciting that the archbishops and 
bishops, deans afid chapters, deans and other dignitaries 
and officers of the several cathedral and collegiate churches 
and chapels, and the societies of the colleges^ and halls in 
the Universities of Cambridge and Oxford and of the col¬ 
leges of Winchester and Eton, are proprietors of divers 
manors, messuages, lands, tithes and hereditaments, and 
in many cases the boundaries or quantities and identity 
of such property are unknown or disputed,—it is provided 
that it shall be lawful for any such corporation sole or 
a^regate, (with such consent as in the act mentioned,) to 
enter into agreement with their tenants or undertenants, or 
the owners of adjoining hereditaments, to refer any such 
disputed point to arbitration. 

We may remark, too, that the property of ecclesiastical 
persons, besides other possessions, generally includes offi* 
cial houses of residence; in wluch, as explained in a former 
place (c), the law requires them actually to reside. These 
they are also bound, both by statute and by the common 
law of the realm, to keep in repair; and they may not 
only be compelled to do so during tlieir incumbency, by 
authority of the bishop of the diocese ((/); but if tliey 
commit waste upon them, or allow them to go to waste', 
remedy may, after their deaths, be had by their successors 
against their personal representatives, for such dUajdda- 
twn (as it is called): and this remedy may be had either 
in the ecclesiastical or in the temporal courts («). Numer- 

(c) Vide sup. p. 38. R. 630 j Wise v. Meteblfe, 10 B. 8e 

{d) 18 EUz.c.l0i 1 3c 2 Viet. C. 290; Bird v. Relph, 4,‘B. ^ 

c. 106, 81.83,41; North «.B^ker, AdoL 826 ; 2 Ad. & El, 778; 
8 PhilL 309; Rogers’s £cc. L;807. l>owaes«>. Oraig, 9 M. 3c W. 166; 

(e) 13£lix. e. 10; 14 Eliz. Bunburyv. Hewson, 3 £xcK 638; 

8.18. As to the action for dBafi^- Warren v. Lugger, ib. 379; Bryan 

tions, see Ratcliffc t>. D'Oyley, 2 T.‘ v. Clay, 1 £!!.*& Bl. 38; Jenkins 
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ous provisions,^moreover, as before noticed, are made by 
law, to enable ecclesiastical persons to repair or rebuild 
•their residences or provide new ones. The methods of 
doing this are b}f raising money to a limited amount (ac¬ 
cording to .the value of the benefice), by mortgage of its 
p/ofits, (which money the governors of Queen Anne’s 
bounty (/) are specially empowered to advance); or by 
sale or exchange of the present houses, in order to obtain 
others that are more convenient; the principal statutes on 
which subjects are 17 Geo. III. c. 53 (commonly called 
Gilbert’s Act), 1 & 2 Viet. c. 23, and 5 & 6 Viet. c. 26 {g). 
In addition to which, we may remark, that, by 1 & 2 Viet, 
c. 106 (A), every bishop is directed, on avoidance of any 
benehee, to issue a commission to ascertain whetlier there 
is a fit house of residence, and supposing none to exist, 
and the profits to exceed 1004 per annum, to ascertain 
«vhether such house can be conveniently provided; and 
thereupon, by mortgage of the profits, to raise the SMm 
required, or otherwise state in detail his reasons for not 
doing BO, at his next annual return to her majesty in 
council. And that by 19 & 20 Viet. c. 50, it is provided, 
as to advowsons vested in (or in trustees for) inhabitants, 
or other persons forming a numerous class, and deriving 
no pecuniary advantage therefrom,—that the same may be 
sold by order of such persons, and the proceeds applied 
to such beneficial purposes as therein specified, Including 
the erection of a parsonage house, if there be none, or 
the rebuilding, repair or improvement (if necessary), of 
the'existing parsonage house (i). 

V. Betbam, 15 C. B. 168. As to the cited sup. p. S5, n. (r). 
proceedings in the ecclesiastical (A) 1 & 2 Viet. c. 106, s. 62. 
court, see Whinfield v. Wadtins, 2 (t) Advowsons belonging to en- 

Pbil.^. See also Rogers's Ecc. L. dowed charities within the provisions 
p. 307; and Degge’s Parson’s Coun- of the Charitable Trusts Acta, 1868, 

seller, pt. i. c. 8. 1856 (vide post, chap, in.) are not 

(/) As.to Queen Anne’s boimty, within this statute. (19 3e 20 Viet, 
vide sup. voL II. p. 542. 0.50, s.1.) 

(g) See also the other statutes ^ 

• F. 2 , . 
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With respect to a rector and vicar in particular, it is also 
to be observed, that he is generally seised <not only of the 
parsonage or vicarage house, but of some portion of land 
(or glehCf as it is called (J) )• attached to Iiis benefice, as part 
of its endowment: and that by a late statute, 5 & 6 Viet, 
c. 54, it is provided, that the commissioners Appointed to 
carry into effect the commutation of tithes shall have power 
to ascertain and define the boundaries of the glebe lands 
of any benefice (A); and also power, with consent of the 
ordinary and patron, to exchange the glebe lands for other 
lands within the same or any adjoining parish, or otlierwise 
conveniently situated (Z). And, moreover, that by 17 & 18 
Viet. c. 84, the incumbent of any benefice entitled to glebe 
is, with such consents as in the act specified, enabled to 
annex such glebe or other land, by deed, to any church or 
chapel within the parish, district or place wherein such 
glel^ or land is situate; to the intent that it may be held 
and enjoyed by the incumbent for the time being of such 
chtifrch or chapel (m). A rector or vicar is also seised, in 
every case, of the edifice of the church itself. In rectories, 
not merely the body of the church, but the chancel and 
the churchyard also, are the freehold of the rector (n). In 
vicarages, the body of the church and the churchyard arc 
the vicar’s freehold; the chancel that of the impropriator (o). 
Yet, with the exception of the chief pew in the chancel, 
(which belongs to the rector or impropriator (j?),) the dis> 
posal of the pews and seats in the church appertains, by 

(J) " Oleba est terra in qua eaneittit Car. 2, c. 8; 1 8c 2 Will. 4, c. 4S; 
ilMeccIrnie."-—Com. Dig.DiameaiB. and 1 & 2 Viet. c. 107, a. 14,— 
2, where it is said that every church former proviuons for the augmenta- 
of common right ought to have a tion of benefices, 
manse and glebe. As to the pro* (a) See Clifford v. Wicks, 1 B. & 
viding and exchanging of glebes, see Aid. 498 j Beckwith Harding, 
43 Geo. 8, c. 108; 51 Geo. 3, c. 115; ib. 508: Bieh v. Bushnell, 4 Hagg. 
55 Geo. 3, c. 1471 0 Geo. 4, c. 8. 164. 

(it) 5 & 6 Viet. c. 54, 8. 5, (o) Wats. C. L. 391. 

(l) Ibid. (p) Rogers’s Ecc.L. 171; Clifford 

(m) 17 Sc 18 Viet. c. 84, s. 2. e. Wicks, ubi sup. 

This statute is in extension of 29 . 
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law, not to the rector, vicar, or impropriator, but (as for> 
nicrly shown,y lo the ordinary; and, practically, to the 
'.churchwardens, to .whom the authority of the ordinary, in 
^ this respect, is <}cle^ted {q). Moreover, no monument can 
be set up without the ordinary’s consent(r). And an aisle 
or side chUpel in the church, or a pew' in its nave, may 
be granted, by fnculty of the ordinary, to an individual 
and his heirs, as appurtenant to a particular messuage in 
the parish: indeed a man may prescribe for these, as so 
appurtenant, witliout showing a faculty, if he can prove 
that they have been used and repaired, from time imme¬ 
morial, by those under whom he claims; for such im¬ 
memorial enjoyment is evidence of a facultj^ formerly ob¬ 
tained («). As to the repairs of the body of the church 
and inclosurc of the churchyard, they fell of common right 
on the ])arishioners (t ); but those of the chancel, on the 
;:iirson, or supposing, the benefice to be a vicarage, then, 
generally, on tlie impropriator (a). 

Among the subjects of church property we enumerated 
ndcowsons and titlm: and to these it will now be {)roper 
to devote a more particular attention. 

1. As to Adrotesons ,—Advowsons are of the class of 
hereditaments incorporeal; but were simply mentioned 
without being discussed, in that part of the first volume 
allotted to iiicoiporeal hereditaments in general {jc) : be- 
‘cause, thdugh capable of being held, ^nd in fact held 
iudiflerently, both by laymen and ecclesiastics (^), their 

(./) ViUosup. p.41; llogcre’h Ecc. (u) Wats. C. L. 391, where it is 
E. 179. said that this is not the i-ase in Lou- 

(r) Heckwilh v. Harding, 1 B. & don, as to which see also sup. p. 42, 
Aid. 498; Itjch v. liushnell, 4 llagg. n. (jt). 

Id4. • (.x) Vide sup. vol. i. p. 647. 

(«) Wats. C. L. 643,614; 2 Bl. (y) As to the origin of ecclesias- 
Com. 429. deal property in advowsone, vide 

(t) As tp this, vide sup. p. 41; 2 Rcnnell v. Bp. of Lincoln, 8 Bing. 
Inst. 489, 663; Uui>liiige. Veley, 12 228i;; 7 B. & C. 113; Mirchouse e. 

Q. B. 345, ^ , ^Rcnnell, 8 Bing. 490. 
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close connection in other respects with the law of the 
Church seemed naturaHy to assign them'to the present 
division of our work. 

• • . 

An advowson (advocatio) [is the right of presentation to 

a church or ecclesiastical benefic^] (z ); and this word [sig¬ 
nifies in clientelam recvp&re^ the taking into protection j and 
therefore is synonymous with patronage, pairomitus: and 
he who has the right of advowson is called the patron of 
the church. For, when lords of manors first built churches 
on their own demesnes, and appointed the tithes of those 
manors to be paid to the officiating ministers, which before 
were given to the clergy in common, (from whence, as was 
formerly mentioned (a), arose the division of parishes,) the 
lord, who thus built a church and endowed it with glebe or 
land, had of common right>a power annexed of nominating 
such minister as he pleased (provided he were canonically 
qualified) to officiate in that church of which he was the 
founder, endower, maiiitainer, or, in a word, the patron (6).] 
And this power is, by derivation of title from tlie lords of 
manors, now claimed by many other private persons ; and 
by many corporations, both lay and ecclesiastical (c). But 
it is to be observed, that an alien or papist cannot exercise 
the rights of a patron; and that if the former purchase an 
advowson, the crown shall present; if the latter, the Uni¬ 
versities of Cambridge and Oxford (d). An incumbent 
may be constituted, as explained in a former chapter (e), 
either by way of presentation, collation, or donation, as 


(s) For the law on this subject 
generally, ace Mirehouse on Advow. 
sons. 

(а) Vide sup. vol. i. p. IIG. 

(б) Co. Litt. 119 b; Gibs. Cod. 7, 
67, 2nd edit. This original of the 
ju$ patronahu, viz. building and en¬ 
dowing the church, appears also to 
have^ been allowed in the Itoman 
empire. (Nov. 26,112, c. 2; Nov. 
118,0.23.) 


,(c) Municipal corporations, how¬ 
ever, are disabled from exercising 
church patronage; 5 & 6 Will, 4, 
c. 6, H. 139, and 2 Viet. c. 31; 2 
Scott, N. R. 394. . 

(d) Rogers, Ecc. L. 17; 8 Jjvp. 1, 
c. 6; 1W. St M. at. 1, c. 26; 12 Ann. 
St. 2, c. 14, a. 1: 11 Geo. 2, c. 17 ; 
Edwards v. Bishop of Exeter, 5 Bing. 
N. C. 634. 

(e) Vide sup. pp. 27, 31. 
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the case may be; and according to this distinction, an 
advowson is said in these cases respectively to be either 
.j^treserdative, coUativef or donative {/). 

['Advowsons algo are either advowsons appendant or ad- 
‘ vowsons in grod. Lords of manors being originally the only 
founders, aiid of course the only patrons, of churches (g), 
the right of patronage or presentation, so long as it con¬ 
tinues annexed to the possession of the manor-r-as some 
have dbne from the foundation of the church to this day—• 
is called an advowson appendant (A); and it will pass or 
be conveyed, together with the manor, as incident and ap- 
(icndant thereto, by a grant of the manor only, without 
adding any other words (i). But where the property of the 
advowson has been once separated from the property of 
the manor by legal conveyance, it is called an advowson in 
gross or at large;] being annexed no longer to the manor 
•)r lands, but to the person of the owner (k ); and where the 
inheritance cither of the manor or the advowson has been 
thus separately conveyed, the advowson remains for ever 
in gi*oss, and cannot be appendant any more (/). When 
thus in gross, it may be conveyed in the same manner as 
any other incorporeal hereditament (m). Moreover, not 
only the advowson itself, but the next or any number of 
future presentations may, during an existing incumbency, 
be conveyed (in like'inaimer) by the owner (n); and the 
grantee of a next presentation becomes pro hac vice, the 
■ patron, a^nd as to either species of patron, this rule is to 
observed, that if he dies after a vacancy has happened, 
and before it is filled up, tlie right to present for the then 
iiext%irn, (being as it were a fruit fallen,) is considered as 
personal, not real estate, and goes to his executor, and not 

(^) 2 Bl!Com. 22; Co. Litt 119 b. (m) Vide sup. voL i. p. 682. 

Co. Litt. 119 b. (n) Co. Litt.249a; Plowd. 180; 

(7i) Ibid. 121.* Crisp’s case, Cro. EUz. 164; £lv»v. 

(i) Ibid. 807. Abp. df York, Hob. 822; AlsAn v, 

(/<) Ibid. 120. Atlay, 7 A. & £. 289; Rogers, £cc. 

(/) 2 IJl. r’om. 2‘J. L. 9. 
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to his heir (o). The exercise of his right, by a patron of 
either description, is also subject to the vestrictions im¬ 
posed by the law of 2apse, and the law of simony. 

First. [Zapsc is a species of forfeiture, whereby 'the 
right of presentation to a church accrues to the ordinary, 
by neglect of the .patron to present; to the nietropolitan, 
by neglect of the ordinary; and to the crown, by n^lect 
of the metropolitan. For, it being for the interest of 
religion and ^e good of the public, that the cKurch should 
be provided with an officiating minister, the law has, there¬ 
fore, given this right of lapse in order to quicken the patron, 
who might otherwise, by suifering the church to remain 
vacant, avoid paying his ecclesiastical dues, and frustrate 
the pious intentions of his ancestors. The right of lapse 
was first established about the time (though not by the 
authority (ja)) of the Council of Lateran {q ): which was 
in the reign of our Henry the second, when the bishops 
first began to exercise universally Jhe right of institution 
to churches (r). And, therefore, where there is no right of 
institution, there is no right of lapse: so that no doTuttive 
can lapse to the ordinary («), unless it hath been augmented 
by Queen Anne’s Bounty;] when, by statute, it is made 
subject to that incident {t). And it is also to be observed, 
that [no right of lapse can accrue when the original pre¬ 
sentation is in the crown (u). , 

The term, in which the title to present by lapse, accrues 
from the one to the other successively, is six« calendar 

months (:c),] that is, 182 days (y); [and this exclusive of 

•• 

fill the vacant donative. ^Biirn, 
Ecc, L. 363. 

{t) 1 Geo. at 2, c. 10, aa. 6, 7; 
Rogera, Ecc. L. 334. 

(«) St 17 Edw. 2,c. 8; 2 Inat 273. 
(e) Cateaby’a ease, 6 Rep. 'S2 ; 
Regiat. 42. * 

{y) Wata. C. L. 109; Bp. of Pe¬ 
terborough V. Cateaby, Cro./ac. 166; 

2 Inat. 360. 


(o) Rennell «. Bp. of Lincoln, 7 
B. fie C. 113. 

(p) 2 Roll. Ab. 34; Freaenunent, 
Lapae (O). 

(f) Bract 1. 4, tr. 2, c. 3. 

(r) Vide aup.p. 81. 

(«} Bro. Ab. tit. Quare Impcdit; 
Fittqp V. Hall, Cro. Jac. 318.* The 
ordinary, however, may, by eedeaiaa- 
tical cenaurcs, compel the patron to 
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[the day of the avoidance (;?). But if the bishop be both 
patron and ordinary, he shall not have a double time al- 
, lowed him to collate in (a); for the forfeiture accrues by 
lav^, whenever tl^e^negligence has continued six months in 
the same person. And fJso if the bishop doth not collate 
his own clerk immediately to the living, and the patron 
presents, though after the six months are elapsed, yet his 
presentation is good,'and the bishop is bound to institute 
the patron’s clerk (b). For as the law only gives the bishop 
this title by lapse, to punisl^ the patron’s negligence, there 
is no reason that, if the bishop himself be guilty of equal or 
greater negligence, the patron should be deprived of his 
turn. If the bishop suffer the presentation to lapse to the 
metropolitan, the patron also has the same advantage if he 
presents before the archbishop has filled up the benefice; 
and that for the [same reason. Yet the ordinary cannot, 
i*fter lapse to the metropolitan, collate his own clerk to the 
prejudice of the archbishop (c). For he had no permanent 
right and interest in the advowson, as the patron hath, but 
merely a temporary one: which having neglected to make 
•use of during the time, he cannot afterwards retrieve it. 
But if the presentation lapses to the crown, prerogative 
here intervenes and makes a difference; and the patron 
shall never recover his right till the sovereign has satis¬ 
fied his turn by presentation; for nullum tempos oecurrit 
regi{d). And therefore it may seem as if the church 
• might continue void for ever, unless the crown shall be 
pleased to present, and a patron thefbby be absolutely 
defeated of his advowson. But to prevent this inconve¬ 
nience, the law hath lodged a power in the patron’s hands 
of, as it were, compelling the crown to present. For if, 
during the delay of the crown, the patron himself presents, 

and his Merk is instituted, the sovereign, indeed, by pre- 

• ♦ 

(s) 2 Inst. 361; ^ats. C. L. 109. {d) Doctor and Student, d. 2, e. 

(а) Gibe. Cod. 769. 36; Bl v. Abp. of Canterbury, Cro. 

(б) 2 iVist. 273. Car. 85<!. As to this maxim, vide 

(e) 2 Roll. Ab. 368. sup. vol. ii. p, 493. 
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[senting another, may turn out the patron’s derk; or, after 
induction, may remove him by] bringing en action called 
a [quaare impedit: but if he does not, and the patron’s 
clerk dies incumbent, or is canonically deprived, the crown 
hath lost the right, which was only to tHe next or first 
presentation (e). ' • 

In case the benefice becomes void by death, or cession 
through plurality of benefices </), 'there the patron is 
bound to take notice of the vacancy, at his own peril;] 
and the six months date froii^ the period of the death or 
cession (p); [for these are matters of equal notoriety to the 
patron and ordinary: but in case of a vacancy by resig¬ 
nation or canonical deprivation (A), or if a clerk presented 
be refused for insufficiency, these being matters of which 
the bishop alone is presumed to be cognizant, here the law 
requires him to give notice thereof to the patron (i);] and 
the- six months shall date only trom the time when such 
notice shall be given {j ); though as to this, a distinction 
is made in the case of an ecclesiastical patron, who is held 
not entitled to notice of insufficiency, because he is compe¬ 
tent to choose an able clerk (A). [Neither shall any lapse* 
accrue to the metropolitan or the sovereign], in cases where 
the bishop is tims precluded by neglect to give notice, 
from collation; [Ibr it is universally true, tliat neither the 
archbishop nor the crown shall ever present by lapse, but 
where the immediate ordinary might have collated by 
lapse, within the six months, and hath exceeded his time: 
for the first step or beginnii^ faileth, et qttod non habet 
principiumf non hahet finem (1). If the bishop refiise or 


(«} Bukerville'a ease, 7 Rep. 28 ; 
Beveiffcy v. Cornewall, Cro. Eiiz. 44. 
As to quare Unpedit, vide poet, bk. v. 

C. XI. 

(/) As to ceesion, vide sup. p. 85. 
ig) Semb. and not from the time 
when patron eoultl reaionably have had 
notice; Wats. C. L. !i ; Rogers, Ecc. 


L. 488. 

(A) Ibid. 

(t) Vide sup. p. 28. 

2 Bum, Ecc. L. 157. ^ 

(A) 2 Roll. AIT. 364 ( 2 Burn, ubi 
sup. 

(0 Co. Litt. 344, 345. 
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[neglect to examine and admit the patron’s clerk, without 
good reason assigned, or notice given, he is styled a die- 
;turber, by the law, and shall not have any title to present 
by lapse ; for na man shall take advantage of his own 

* wrong (m). Also, if the right to presentation be litigious 
and contested, and an action be brought to try the title,] 
ihaking the bishop a defendant, [no lapse shall incur until 
the question of right be decided (a).] 

Secondly, Simony is also a species of forfeiture, whereby 
[the right of presentation to a living is forfeited and vested 
pro Me vice in the crown. Simony means the corrupt pre> 
sentation of any one to an ecclesiastical benefice, for money, 
gill, or reward (o). It is so called from the resemblance 
it is said to bear to the sin of Simon Magus: though the 
purchasing of holy orders (p) seems to approach nearer 
to his ofience. It was by the canon law a very grievous 
•trime: and is so much the more odious because, as Sir 
£. Coke observes ( 9 ), it is ever accompanied with per- 
juiy; for tlie presentee is sworn to have committed no 
simony.] Whether it was an ofience punishable at the 
common law has been doubted (r); and though the clerk 
who committed simony was always subject to ecclesiastical 
censures (s), these were ^not efiicacious enough to repel 
the notorious practice of the thing ;J pflKicularly as they 
[did not affect the simoniacal pafron;] so that [divers* 
acts of parliament have been made to restrain it by means 

* of civil ferfeiture (^).] And these shall be briefly con» 

sidered in this ])lace. * 

• 

• 

(m) Co. Litt. 344. but see Bp. of St. David’s v. Lucy, I 

(n) 2 Ul. C. 278; Wats. Ch. L. Ld. Raym. 449; Greenwood v. Bp. 

112; 2 Burn, £cc. L. 358; Rogers, of London, 6 Taunt 745; and the 
Ecc. L. 488. other authorities cited, Rogers, Ecc. 

(c^ Baker v. Rogers, Cro. Eliz. L. 840. 

790.* (s) Spelm. Concil. 2, 12; vide 

(p) As to this vide sup. p. 3. Whish v. Hesse, 3 Hagg. 659; 

(</} 3 Inst. 156; Can. 40. Degge, 36. 

(r) Blackstone says it was not an (0 2 Bl. Com. 279. 
oftcncc at common law, 2 Bl. C. 278: * 
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By the statute 31 Eliz. c. 6 (a), it is, for avoiding of 
simony, enacted, that if any person, for an^f fium of money 
or reward, or promise of money or reward, shall present or 
collate, admit, institute, induct, or instal «ny other person 
to any ecclesiastical benefice or dignity, [both the giver and 
taker shall forfeit two years* value of the benefice or dignity; 
one moiety to the king, and the other to any one who will 
sue for the same {x );] and [such presentation ^so shall be 
void, and the presentee be rendered incapable of ever en¬ 
joying the same benefice, and the crown shall present to it 
for that turn: but if the presentee dies without being con¬ 
victed of such simony in his lifetime, it is enacted by stat. 
1W. & M. c. 16, that the simoniacal contract shall not pre¬ 
judice any other innocent patron, on pretence of a lapse to 
the crown or otherwise.] The same statute of Elizabeth 
also contains provisions gainst corrupt resignations and 
exchanges. And [by the Statute 12 Anne, st. 2, c. 12, if 
any person, for] money or reward, or promise of money or 
reward, [shall procure in his own name, or the name of 
any other, the next presentation to any living ecclesiastical, 
and shall be presented thereupon, this is declared to be a 
simoniacal contract; and the party is subject to all the 
ecclesiastical penalties of simony, is disabled from hold¬ 
ing the benefic^land the presentation devolves to the 
crown. 

Upon these statutes many questions have aiisen with 
regard to what is, and what is not, simony: and, among 
others, these points seem to be clearly settled.] 1. That 
the sale of an advowson, (whether the living be fiill or not), 
is not simoniacal, unless connected with a corrupt contract 
or design as to the next presentation; though if an ad- 
vowson be granted during the vacancy of the benefice, the 
presentation on that vacancy can in no case pass by the 
grant (y). 2. [That to purchase a] next [presentation, 

(m) As to pleading this statute, to C. B. 889. 
an action on a contract, see Gold* (jc) 4 Bl. Com. 63. 

ham V. JBdwards, 46 Ok B. 487; 18 (y) As to sale of an advowson, see 



CHA?. III.—OF THE ENDOWMENTS AND PBOYISIONS. 77 

• 

[the living being actually vacant, is open and notorious 
simony; this bbing expressly in the face of the statute (jsr).] 
:3. [.TW for a clerk to bargain for the next presentation, 
the incumbent being sick and'about to die, was simony 
even before the statute of Queen Anne (a)and now by 
that statute, to purchase, either in his own name or 
another’s, the next presentation, and be thereupon pre¬ 
sented at any future time to the living, is direct and pal¬ 
pable simony.] But, 4, a bargain by any other person for 
the next presentation, (even if the incumbent be in ex- 
tremiSf) if without the privity, and without any view to the 
nomination, of the particular clerk afterwards presented, 
is not simony (5). 5. [That if a simoniacal contract be 
made with .the patron, thef* clerk] presented [not being 
privy thereto, the presentation for that turn shall indeed 
devolve to the crown, as a punishment of the guilty pa¬ 
tron (c); but the clerk who is innocent, does not] other¬ 
wise [incur any disability or forfeiture (cf).] 6. [That bonds 
given to pay money to charitable uses, on receiving a pre¬ 
sentation to a living, are not simoniacal (e), provided the 
patron or his relations be not benefited thereby (/); for 
this is no corrupt consideration moving to the patron.] In 
addition to these points, we may notice that it has been a 
frequent practice for the patron to take Irom the presentee 
a bond, (usually called n resignation bond,) or other engage¬ 
ment, to resign the benefice at a future period, in &vour of 
some particular individual named by the patron; or,at the 

788; Moor, 914^ S. C. 

(a) Winchcombe v. Bp. of Win¬ 
chester, Hob. 165. 

(5) Fox «. Bishop of Chester, ubi 
sup.; 8 Bligh, N. S. 123, 5. C. 

(e) See Whish v. Hesse, 3 Hogg. 
669. 

{d) 8 Inst. 164; R. «. Bishop of 
Norwich, Cro. Jac. 386. 

(e) Noy, 142. 

(/) Peel^ Capel, Stra. 684. 


Bac. Ab. tit Simony, 189; Grey v, 
Hesketh,Ambl.268; Barreto. Glubb, 
2 BL Rep. 1062; Bishop of Lincoln 
V. Wolforstan, 2 Wils. 174; 8 Burr. 
1504,*S. C. in error; Greenwood v. 
Bisi;op of London, 6 Taunt 746; 
FoxV Bishop of Chester, 6 Bing. 1; 
Alstonjp. Aday, 6 Nev. & M. 686; 
and see 19 8i 20 Viet. c. 60, men¬ 
tioned sup. p. 67. 

(z) Baker «. Rogers, Cro. Eliz. 
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request of the latter, generally: and the validity of such 
engagements has been the subject of mucfi'discussion (^r). 
By the later authorities a contract ^of either of these' 
descriptions has been deethed vrithin the, prohibition of 
the laws relating to simony, and consequently void. They 
are now, however,' to a certain extent, sanctioned by posi¬ 
tive law. For by 9 Geo. IV. c. 24(A), any such en¬ 
gagement, in writing, if made to the intent gnd purpose 
(manifested by the terms of it) that some one nominee, or 
one of two nominees, shall be presented, shall be valid to 
all intents and purposes; subject, however, to Jthese pro¬ 
visions: first, tihat where .there are two nominees, each 
of them shall be, either by blood or marriage, an uncle, 
sem, grandson, brother, nephdw, or grand-nephew, of the 
patron; secondly, that the writing shall in all cases be 
deposited within two months with the registrar of the 
diocese, open to public inspection; and, thirdly, that the 
resignation made in pursuance of such engagement shall 
be followed by a presentation, within six months, of the 
person named. 

2. Tithes (t) (under which head we shall have occasion 
to refer also to tithe rent-charges) are, like advowsons, a 
species of incorporeal hereditaments (A); and, like them^ 
are capable of being held either by laymen or ecclesiastics. 
But tithes are properly, and for the most part, in the hands 
of ecclesiastics only (l); and belong to laymen chiefly in 
the character of impropriators: the nature df whose 
rights has already t>een sufficiently explained in a former 
chapter (m). 

Tithes [are defined to be the tenth part of the increase. 


(g) See Dadiwood «. Peyton, 18 
Ves. 37; Jae. & Walk. 283; Bishop 
of London v. Ffyttcbe, 1 East, 487, 
(n.) i Fletcher v. Lord Sondes, 3 
Bing. 302 ; 6 B. & Aid. 883, S. C. 

(h) See also 7 & 8 Geo. 4, c. 23; 
Burton, Comp. 416. 


(i) From the Saxon TVeMa,‘tenth, 
Jac. Diet. As to die recovery of 
tithes improperly withheld, vide post, 
bk. T. c. xtii. • 

(Jle) Vide sup. vol. i. p.a47. 

(l) Bac. Ab. Tythes, (E). 

(m) Vide sup. jk 20. 
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[yearly arisiiig and renewing from the profits of lands, the 
stock upon'lands, and the personal industry of the inha- 
; bitants; the first sj)ecies being usually called pradialf as 
of com, grass, hops, and wood (o); the second mixed, as 
of wool, milk (p), pigs, ^c. (q), consisting of natural pro¬ 
ducts, but nurtured and preserved in part by the care of 
man; and of these the tenth must be paid in gross: the 
third personal, as of manual occupations, trades, fisheries, 
and the like; and of these only the tenth part of the clear 
gains and profits is due;] nor is the tithe generally due in 
respect of these last at all, except so far as the particular 
custom of the place may authorize the claim (r). From the 
above definition it may be inferred, .that whatever is [of the 
substance of the earth, or is not of annual increase, as stone, 
lime, chalk and the like,] is not in its nature tithcable; nor 
is tithe demandable, except by force of special custom, in 
icspect to animals natures* 

In our remarks on this subject we shall consider—[First, 
The original of the right of tit^s; Secondly, In whom that 
right at present subsists; Lastly, who may be discharged, 
either totally or in part, from payment. 

First. As to their original; the title of the clergy to them 
cannot now be put upon any divine right, though such a 
right certainly commenced, and, it would seem, as certainly 
ceased, with the Jewish theocracy. Yet an honourable and 
competent maintenance for the ministers of the Gospel is 
undoubtedly, jiure dimno; whatever the particular mode of 
.that maintenance may be.] * 

.The establishment of tithes in the Christian Church is 
generally ascribed to the foui'th century («), though [we 
cannot precisely ascertain the time when they were first 

(o) * 1 Bol. Ab. 635; 2 Inst. 649. (r) 1 Rol. Ab. 656 { 2 & 8 Edw. 6, 

As^o the manner of taking tithe of c. IS; 7 Bro. P. C. 3; Com. Dig. 
turnips, see 5 & 6 Will. 4, c. 75. Dismes, (E 3). 

(p) As to this Uthe, vide Fisher v. (s}> See Rennell v. Bp. of Lincoln, 

Birrell, 2 Q. B. 239. 7 Bam. & Creaa. 158. 

{q) 1 Rol. Ab. 635 ; 2 Inst 649. 
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[introduced into this country. Possildy they were contem¬ 
porary with the planting of Christianity amOng the Saxons 
by Augustin the monk, about the end of the sixth century. 
But the first mention of them, perhaps, in any written 
English law, is in a constitutional decree made in a synod 
held A.D. 786 (0^ wherein the payment of tithes in general 
is strongly enjoined. This canon, or decree, which at first 
bound not the laity, was effectually confirmed by two king¬ 
doms of the heptarchy, in their parliamentary conventions 
of estates, respectively consisting of the kings of Mercia 
and Northumberland, the bishops, dukes, senators and 
people: which was a very few years later than the time 
that Charlemagne established the payment of them in 
France (a), and made that fiimous division of them into 
four parts; one to maintain the edifice of the church, the 
second to support the poor, the third the bishop, and the 
fourth the parochial clergy (x). 

The next authentic mention of them is the feodus Ed- 
wardi et Guthnini; or the laws agreed upon between King 
Guthrun the Dane, and Alffed and his son Edward the 
elder, successive kings of England, about the year 900. 
This was a kind of treaty between these monarchs, which 
may be found at large in the Anglo-Saxon laws (y); wherein 
it was necessary, as Guthrun was a pt^an, to provide for 
the subsistence of the Christian clergy under his dominion; 
and accordingly we find the payment of tithes Hot only 
enjoinedj but a penalty added upon non-observance: which 
law is seconded by the laws of Athelstan (z), about the, 
year 930. 

Secondly. We are next to consider the persons to whom 
tithes are due. And upon their first introduction, (as hath 
formerly been observed (n),) though every man was obliged 


(y) See Wilkine, Leges Anglo- 
Sax. p. 51. 

(c) Wilk. ubi sup.; LL A^el. c. 1. 
(a) Sup. Tol. 1 . p. 118. 


(0 Selden, c. 8, a. 2. 
(«) A.D. 778. 

{*) Seld. c. 6 , s. 7. 
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[to pay tithes in general, yet he might give them to what 
priests he pleased (&); which were called arbitrary conse¬ 
crations of tithes : or he might pay tliem into die hands of 
the hisbop, who distiihuted among his diocesan clergy the 
revenues of the church, which were then in common (c). 
But, when«dioceses were divided into parishes, the tithes 
oPeach parish were allotted to its own particular minister; 
first, by common consent or the appointment of lords of 
manors, and afterwards by the written law of the land (df). 

However, arbitrary consecrations of tithes took place 
again afterwards, and became in general use till the time 
of King John (e); which was probably owing to the in¬ 
trigues of the regular clergy, or monks of the Benedictine 
and other rules, under Archbishop Dunstan and his suc¬ 
cessors ; who endeavouVed to wean the people from paying 
their dues to the secular or parochial clergy, (a much more 
vn^uable set of men tlmii themselves,) and were then in 
hopes to have drawn, by sanctimonious pretences of ex¬ 
traordinary purity of life, all ecclesiastical profits to the 
cofiers of their own societies. And this will naturally 
enough account for the number and riches of the monas¬ 
teries and religious houses, which were founded in those 
days, and which were frequently endowed with tithes. 
F 6 r a layman, who was obliged to pay his tithes some¬ 
where, might think it good policy to erect an abbey, and 
there pay them to his own monks; or grant them to some 
abbey already erected: since, for this dotation, which really 
cost the patron little or nothing, he mighl^ according to the 
supprstition of tllb times, have masses for ever sung for 
his soul. But, in process of years, the income of the poor 
laborious parish priests being scandalously reduced by these 
. arbitrary consecrations of tithes, it was reiiedied by Pope 
Innocent the third (/) about the year 1200, in a decretal 

(&) 2 Inst. 646; Slade e. Drake, c. 11. , 

Hob. 296. • (e)SeId.c. 11. 

(c) Seld. c. 9, a. 4. (/) Opera Innocent. 111. tom. 2, 

(d) LL.Edgar.c.,land2; Canut. p.452. 

VOL. III. 


. 0 , 
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[epistle sent to the archbishop of Canterbury, and dated 
from the palace of Lateran: which has. occasioned Sir 
Henry Hobart and others to mistake it for a decree of the 
Council of Lateran, held‘A.D. 1179 which only pro¬ 
hibited what was called the infeudation of tithes, or their 
being granted to mere laymen (h ); whereas this letter of 
Pope Innocent to the archbishop enjoined the payment 
of tithes to the parsons of the respective parishes where 
every man inhabited, agreeable to what was afterwards 
directed by the same Pope in other countries (i). This 
e|)istle, says Sir Edward Coke (i), bound not the lay 
subjects of this realm; but, being reasonable and just, it 
was allowed of, and so became Ux terrm. This put an 
effectual stop to all the arbitrary consecrations of tithes; 
except some footsteps, which still continue in ihom poriions 
of tithes] (as they arc called) [which the parson of one 
parish hath, though rarely, a right to claim in another (1 ); 
for it is now universally held that tithes are due of common 
right to the parson of the parish, unless there be a special 
exception; which parson of the parish, we have seen in a 
former chapter (m), may be either the actual incumbent, or 
else the impropriator of the benefice; appropriations being 
a method of endowing monasteries, which seems to have 
been devised by the regular clergy by way of substitute to 
arbitrary consecration of tithes.] In impropriations, in¬ 
deed, the vicar, as well as the impropriator (or rector), is 
generally entitled to some part of the tithes; < but as be¬ 
tween these parties, it is to be observed, that all tithes, 
prima fade and by presumption of llW, belong to the 
latter ; except such as can be shown, by evidence, to be¬ 
long to the former (n). Such evidence may consist, how¬ 
ever, either ofifdie production of a deed of endowment, 

(g) Vide Steel v. Hougliton, 1 11. (0 2 Inst. 641. 653. 

Bl. 52. . (m) Vide sup. p. 20. 

(h) Decretal. 1. 8, t. 80, c. 10. Daws «. Benn, 1 B. fie C. 763; 

(i) Ibid. cc. 2, 6. 2 Biigh, N. S. 88. 

(i) 2 Inat 641. 
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vesting certain tithes in the vicar; or of such proof of 
*]ong usage as is’sufficient to raise the presumption that an 
^ndo,wment of that description, though now lost, was 
antiently made * It sometimes happens that an en¬ 
dowment is found to vestEll the **small” tithes eo nomine 
in the vicar (p), which raises the questiOn^what are small 
aftd what great tithes—to determine which, no clear line of 
demarcation peems ever to have been drawn: though tithes 
^ixed and personal are universally agreed to fall always 
under the former denomination (y); and tithes of corn, hay 
and wood, are generally comprised under the latter (r). 

[We observed that tithes aiTi due to the parson of com¬ 
mon right, unless by special exception. Let us therefore 
see, thirdly, who may be exempted from the payment of 
tithes («).] 

And here, first, we may observe, that some persons are 
e'.empt by personal privilege. [Thus the crown by its pre¬ 
rogative is discharged from all tithes (0- So a vicar shall 
pay no tithes to the rector, nor the rector to the vicar; the 
maxim in such cases being that ecclesia decimal non solvit 
eedesuE (v). But these privileges are not annexed to the 
land, but personally confined to the crown and the clergy; 


to) Jack<!on r. Walker, Gwill. 
1231 ; 2 Bli)rh, N. S. 94. 103. 

(f>) Bac. Ab. Tythes, (K). 

(f) Ibid. 

• (r) Com. Difr. Dismea, G. 1. Small 
tithes are Bonietifnes called privy 
tithes. Vide Glee v. Hall, 7 C. & F. 
744.* 

(«) This or course is meant to re. 
fer only to the ordinary methods of 
exemption, and not to those of a 
local kind. JPor it sometimes hap. 
pens that tithes are extinguished in 
particular parishes by act of parlia. 
ment,—such as inclosure acts. In 
London, an annual sum of money 
is paid in lieu of tithes; vide 27 
Hen. 8, c. 21; 37 l^en. 8, c. 12. As 


to chur.'he^ destroyed by the fire of 
London, 22 & 23'Car. 2, st. 2, n. 13, 
and 44 Geo. 3, c. Ixxxix.* As to par. 
ticulur parishes, 4 Geo. 4. c. cxviii.; 
7 Geo.4, c. exvi.; 6Geo. 4, c.clxxvi.; 
1 Geo. 4, c, li)»; 7 Geo. 4, c. liv. On 
the whole subject of tithes in Lon. 
dun, see Pulling’s Law of London, 
254. 

(/) Wright V. Wright, Cro. Elis. 
511. According to other authorities, 
however, the crown is not discharged, 
except by special prescription. Bac. 
Ab. Tythes (Q) 1 ; Hardr. 315. 

(u) Blinco V. Marston, Cro. Eliz. 
479 ; Wright e Wright, ibid. 511; 
Sav. 3; Moore, 910, S. C. 
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♦ * 

[for their tenant or lessee shall pay tithes, though in their 
own occupation their lands are not genersflly titheable(a:).} 

Next, all spiritual persons or corporations,—as mpnas- 
teries, abbots, bishops, and the like,—ihave been always 
capable of having their lands totally dischai^ed of tithes 
by various wa}(s(y), [as 1, by real composition*; 2, by tbe 
pope’s bull of exemption; 3, by unity of possession,—as 
when the rectory of a parish, and lands in the same parish, 
both belonged to a religious house, those lands were di^ 
charged of tithes by this unity of possession; 4, by pre¬ 
scription,—having never been liable to tithes, by being 
always in spiritual hands; 5, by virtue of their order,—as 
the knights templara, cistercians, and others, whose lands 
were privileged by the pope with a discharge of tithes (?). 
Though, upon the dissolution,, of abbeys by Henry the 
eighth, most of these exemptions from tithes would have 
fallen with them, and tbe lands become titheable again, 
had they not becji supported and u])held by the statute 31 
Hen. V111. c. 13, which enacts, that all persons who should 
come to the possession of the lands of any abbey then dis¬ 
solved, should hold them free and discharged of tithes, in 
as large and ample a manner as the abbeys themselves for¬ 
merly held them. And from this original have spning all 
the lands which, being in lay hands, do at present claim to 
be tithe-free; for if a man can show his lands to have been 
such abbey lands, and also immemorially discharged of 
tithes by any of the means before mentioned^ this is now 
a good exemption.] 

Again, all persons, spiritual or lay, may claim an exemp¬ 
tion from tithes, either partial or total, by reason of a real 
composition: which is an agreement [made between the 
owner of the lands and the parson or vicar, with the con- 
e^nt of the ordinary and the patron, that such Itinds fhall, 
for the future, be discharged from payment of tithes, by 

(«) BUnco «. MarstQti, Cro. Eliz. (s) Bishop of Winebester's case, 2 
479. Rep. 44; Seld. Tithes, c. 13, s. 2. 

(y) Wright V. Gerrard, Hob. 309. ^ 
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. * 

[reason of some land or other real recompence given to the 
parson in lieu ‘and satisfaction thereof (a). This was per- 
butted, by law, because it was supposed that the clergy 
. wDuld be no losers by such com'position; since the consent 
of the ordinary, whose duty it is to take care of the church 
in general,* and of the ymtron, whbse interest it is to protect 
tliat particular churchy were both made necessary to render 
the composi^on effectual; and hence have arisen all such 
compositions as exist to this day, by force of the common 
law. But experience showing that even this caution was 
ineffectual, and the yiossessions of the church being, by this 
and other means, every day diminished, the disabling sta¬ 
tute 13 Eliz. c. 10, was made: w'liich prevents, among other 
spiritual jiersons, all ])arsons and vicars from making any 
conveyances of the estates of their churches other than for 
three lives, or twenty-one years (ft). So that now, by 
' Irtue of this statute, no real composition made since the 
thirteenth year of 1‘jlizabeth, is], in general, [good for any 
longer term than three lives or tweny-one years, though 
made by consent of the patron and ordinary.] But by 
2 & 3 Will. IV. c. 100, B. 2, it is enacted, that every com¬ 
position for tithes, which had then been made or confirmed 
by tlie decree of any court of equity in England, in a suit 
to which the ordinary, patron, and incumbent were parties, 
and which had not been since set aside or departed from, 
shall be valid in law. 

' Moreover all persons, spiritual or lay, may claim a p|r- 
tjal exemption from tithes by matom (c)*; which is where, 
by* immemorial usage, a particular manner of tithing has 
been allowed, different from the payment of one-tenth of 
the annual increase. [And this immemorial usage is bind- 
• ing rq)on all parties; as it is in its nature an evidence of 
uniyersar consent and acquiescence, and with reason sup¬ 
poses a real composition to have been formerly made.] 

(a) 2 Inst 490; 13 Rep. 40. (c) As to custom, vide sup. vol. t. 

, (&) Vide sup. vol. i. p. 47%. p. 34. 
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Such customary mode of tithing is called a rmdm deci^ 
tnandi, or, more simply, a modtu, [It is sometimes a pe¬ 
cuniary compensation; as twopence per acre for, the tithe; 
of land; sometimes it is'a compensatiop in work and, 
labour; as that the parson shall have only the twelfth cock 
of hay and not the tenth? in consideration of the owner’s 
making it for him: sometimes in lieu of a large quantity of 
crude or impertect tithe, the parson shall have^a less quan¬ 
tity, when arrived to greater maturity; as a couple of fowls 
in lieu of tithe eggs: and the like. Any means, in short, 
whereby the general law of tithing is altered, and a new 
method of taking them is introduced, is called a modus de- 
cimandif or special manner of tithing. 

To make a good and sufficient modus, the following rules 
must be observed: 1. It must be certain and invariable(d); 
for payment of different sums will prove it to be no modus, 
that is, no original real composition; because that mtist 
have been one and the same, from.its first original to the 
present time. 2. The thing given in lieu of tithes must be 
beneficial to the pardon, and not for the emolument of third 
]iersons only (e): thus a modus to repair the church, in lieu 
of tithes, is not good, because that is an advantage to the 
parish only; but to repair the clmncel is a good modus, fur 
that is an advantage to the parson (/). 3. It must be 

something different from tlie thing compounded for(^). 
One load of hay in lieu of all tithe hay is no good modus; 
for^ no parson would bona fide make a composition to re¬ 
ceive less than is' due in the same species of tithe; and 
therefore the law will not suppose it possible for such com¬ 
position to have existed. 4. One cannot be discharged 
from payment of one species of tithe, by paying a modus 
for another (A). Thus a modus of one penny for pvery 

(d) Towerson «. Wingct, 1 Keb. 179. 

602. (A) Grynoan v. Lewes, Cro. Eliz. 

(e) 1 Rol. Abr. 619. 446; Startnpp v. Dodderidge, Salk. 

(/) Vide sup. p. 41. 657. 

(g) Shepperd v. Peuroae, 1 Lev. 
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[mUch cow will discharge the tithe of milch kine, but not of 
barren cattle; idle tithe is, of common right, due for both; 
find therefore a modus for one shall never be a discharge 
for the other. 5. THe recompence must be in its nature as 
durable as the tithes discharged by it,—that is, an inherit¬ 
ance certain (i): and therefore % modus that every in/ui- 
hitant of a house shall pay fburpence a year, in lieu of the 
owner's tithes, is no good modus; for possibly the house 
may not be inhabited, and then the recompence will be 
lost. 6. The modus must not be too large; which is 
called a rank modus: as if the real value of the tithes be 
60/. per aimuntf and a modus is suggested of 40/., this 
modus will not be established; though one of 40ji. might 
have been valid (A). Indeed, properly speaking, the doc¬ 
trine of rankness in a modus is a mere rule of evidence 
drawn from the improbability of the fact, rather than a rule 
law (/). For in these cases of customary moduses, it is 
supposed that an original real composition was antiently 
made; which being lost by length of time, the immemorial 
us^e is admitted as evidence to show that it once did 
exist, and tliat from thence such usage was derived. Now 
time of memory hath been long ago ascertained, by the law, 
to commence from the beginning of the reign of Kichard 
the first(m); and any custom may be destroyed by evidence 
of its non-existence in any part of (he long period from that 
time to the present. Wherefore as this real composition 
*is supposed to have been an equitable contract, or the full 
value of the tithes at the time of makir^ it, if the modus 
set up is so rank and large as that it beyond dispute ex¬ 
ceeds the value of the tithes in the time of Richard the 
first, this modus is (in point of evidence)/e/o de se, and de¬ 
stroys itself. For as it would be destroyed by any direct 

(iV2 P. Wms. 462. 3. C.B. 

(Ar) Startupp v. Doddvridge, 11 (m) 2 Inst. 238, 239; vide sup. 

Mod. 60. vol. i. ‘p. 58. 

(/} Pyke V. Donling, H.T. 19 Geo. 
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[evidence to prove its non-existence at ^ny time since thtt 
era, so also it is destroyed by carrying in itijelf this internal 
evidence of a much later original.] 

Lastly. All persons, S{tiritual or Iky^ may, In ceftain 
cases, claim exemption from tithes, in respect of long vsage; 
that is, such usage as call be shown to have 'Ifisted for a 
certain period of time, even though it may have fallen short 
of immemorial duration. This sort of exemption is given 
by a late statute, and it may either be by way of modus, 
(in which case the discharge is partial only,) or may be 
founded on an usage to pay no tithe whatever. But in 
either case its principle is new; for the common law re¬ 
cognized no modus that had not existed immemoriallgi 
and allowed no total discharge from tithes by force of any 
custom or prescription whatever, except in the case of 
spiritual persons before mentioned; maintaining inviolably 
tile maxim, that, [in lay hands, modus de non dedmando non 
valet (a).] 

The statute above referred to is*the 2 & 3 Will. IV. 
c. 100 (o), whereby it is provided, that when tithe is 
demanded by any lay person, not being a corporation sole, 
or by any corporatibn aggregate,—any b^us or discharge 
set up in answer to such claim shall be o^med valid, upon 
evidence showing an usage in support of it for thirty years; 
unless it can be met by evidence that such usage has been 
by virtue of some agreement in writing; or that before the ’ 
thirty years the usage was different: and a modus or dis-. 
charge shall in siuh case be deemed absolutely valid, upon 
evidence showing an usage for as much as sixty years^ in 
support of it; unless it be proved to have been by virtue 

(n) Wright V. Wright, Cro. Eliz. W. 822; Knight t. Waterford (Mar- 

811. quia of), 15 Mee. & W. 419.; Fel- 

(o) Amended by 3 & 4 Will. 4, c. lowea «. Clay, 4 Q. B. Sl3 ; Salkeld 
83. See the following oaaea which v. Johnson, 2 C. B. 749 ; 2 Each, 
have arisen under these acts: Thorpe 256; Toymbee v.Brown, 8 Each. 117; 
v.Mattingley, 5 Mee. &. W. 302 ; Earl Young v. Clare Hall, 17 Q. B. 429. 
cf Stamford v. Dunbar, 13 Mee. Sc 
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8f some agreement in writing. And further, that when 
tithe is demanded by any bishop, parson, or otlier corpora- 
. tion sole, any claim of modus or discharge shall be valid 
^d indefeasible upon evideno||||tf usage during the whole 
time that two persons in succession shall have held the 
benefice, •and for three years «afiter the institution of a 
diird incumbent; unless it shall be proved that such usage 
was by some agreemkit in writing; provided always, that 
if the whole time of the holding of such two persons shall 
be less than sixty years, then it shall be necessary to show 
such usage not only during tlie whole of such time, but 
also during such further period as shall, with such time, be 
suilicient to make up the full period of sixty years, and the 
further period of three years aforesaid. 

Such, in a general point of view, is the state of the law* 
with respect to tithes. But a system is now in progress 
land has nearly reached its final result,) for commutation of 
this species of property throughout the kingdom into rent- 
charge: and to this subject it is now time to call the 
reader's attention. 

The institution of tithes, though venerable from its scrip¬ 
tural origin and^|^ antiquity, and though entitled, so far 
as the principle of making a competent provision for the 
ministers of religion is concerned, to universal approbation, 
is nevertheless, in its specific form, odious to the people, 
and. unsatisfactory to the political economist. A tax, 

* consisting of a fixed proportion of the gross produce, is 
open to this objection; that it takes advantage of increased 
fertility, while it makes no allowance for increased expen¬ 
diture ; and thus tends to check the spirit of agricultural 
improvement. It is obvious, too, that the produce of the 
soil cannot be collected in kind, without much waste and 
expense*to the tithe-owner; nor without the danger of 
engendering animosities between him and his flock. It 
is, however, on the other hand, of not less manifest im¬ 
portance to the Church, that the legal provision for its 
members should be such as to secure t 0 them, upon some 
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steady basis, a competent portion of tlie necessaries of life: 
and to make them independent of any fluctuations in the 
value of money. It is t^|efore with ^great wisdom that 
parliament has lately coi^PIted to the adoption of a plan 
for commuting the tithes of every parish into a rent-charge, 
the amount of whi6h is to be adjusted annually, kccordin^ 
to the avenge price of com. 

This measure has been carried into effect by the Tithe 
Commutation Act, 7 Will. IV. c. 71, and the various 
acts since passed for its amendment (p). They establish 
a board of commissioners, under the title of “ The Tithe 
Commissioners for England and Walesand provide 
(in general) that the commutation may be effected in two 
ways; either by a voluntary parochial agreement, provided 
it be entered into by a certain proportion of the parties 
interested (r), and confirmed by the commissioners (s); or 
by the compulsory award of the commissioners: for which 
latter purpose they are required to take as the basis of the 
commutation, (but with power to a certain extent, and in 
certain cases, to depart from it,) the clear average value of 
the tithes of the parish; or of the composition payable for 
the same, where they have been compoi4|ed for; for the 
period of seven years, ending Christmas, 1835 (Q. The 
value so voluntarily agreed upon, or awarded by the com¬ 
missioners, (as the case may be,) is to be considered as the 
amount of the total rent-charge to be paid in respect of the 


(;>) See 7 Will. 4 8e l««Vict. c. 69; 

I & 2 Viet c. 64; 2 & 3 Viet. c. 62; 
3 & 4 Viet c. 15; B Sc 6 Viet, c.54; 
9 & 10 Viet c. 73; 10 & 11 Viet, 
c. 104. The fallowing are some of 
the cases which have arisen upon the 
construction of the Tithe Commuta« 
tion Acts: Darker e. The Tithe Com- 
missionersi 9 Mee. & W. 130; S. C. 

II Mee. & W. 320; In re TitheCom> 
missioners,! Dowl. N.S.SIO; Fisher 
V. Berrell, ibid. 565; R. e. Tithe 
Comoiissioners, 15 Q. Bt 620. 


(f) 6 8(7 Will. 4. c. 71, s. 2. The 
Board of Tithe Commissioners has 
been since consolidated with that of 
the Inclosure Commissioners and 
that of the Copyhold Commissioners. 
Vide sup. vol. i. p. 641, n. (j). 

(r) 6 af7 Will. 4, c. 7?,s. 17. 

(«) Sect 27. See Re Appledore 
Tithia Commission, 8 Q. B. 139; 
Matthews «. Leapingwell, 3 C. B. 
912; Bunbury v. Fuller, .9 £xch. 
111 . 

(f) 6 St 7 Will. 4, c. 71, s. 37. 
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tithes in that parish (u); and is to be afterwards apportioned 
among the lands of the parish, having regard to their 
'Average titheable produce and productive quality (^): and, 
. after the apportionment shall hbve been confirmed, such 
lands are to be absolutely discharged from the payment 
of all tithes; and instead thereof shall be subject to their 
portion of the rent-charge: which shall be thenceforth 
payable to tjie former tithe-owner, by two half-yearly pay¬ 
ments (y). The amount of these payn^nts is to fluctuate 
according to the price of com; and the machinery for that 
purpose is as follows. It is provided, that, immediately 
after the passing of the act, and also in January every 
year, an advertisement shall be inserted by authority in 
the London Gazette; stating the average price of wheat, 
barley, and oats, for seven years ending on Thursday before 
(Christmas then next preceding (ar): and that every rent- 
charge shall be deemed of the value of so many bushels of 
wheat, barley, and oats, in equal quantities, as the same 
would have been competent to purchase according to the 
prices inserted in the first advertisement (a); and, that after 
every first of January, it shall vary,—so as always to con¬ 
sist of the price 4f the same quantities, according to the 
adveitisement then next preceding (6). 

The rent-charge created under these Acts differs from 
rent-charges in general (c), not only in the variableness 
of its amount, but in another important particular; for in 

’these, nof only the land of the party charged, but his 

* • 


(•u) 6 & 7 Will. 4, c. 71, B. 50. 

(x) Sects. 33, 54. 

(y) Sect 67. 

(«) Sect. 56. 

( 0 } Sect^57. 

(A) Sect 67. We may remark here, 
that unless by special provtsi^ to 
be inserted in some parochial agree¬ 
ment, and specially approved by the 
commissioners, the acts do nut ex¬ 
tend to the tithes^of JUh^ or to per- 


imal tithes (in general), or to mineral 
tithes, or to payments in lieu of 
tithes in London, or rent-charges in 
lieu of tithes under any custom or 
private act, or any tithes commuted 
or extinguished under any former 
act,—sect. 90. (See also 2 & 3 Viet 
c. 62, s. 9.) 

(e) As to rent-charges in general, 
vide sup. vol. i. p. 674. 
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person, is usually liable; but as to a tithe rent-charge, it 
is expressly provided id), that no person whatever shall be 
personally liable to the payment. The^ remedy in general 
where the rent-charge is hr arrear for tw^ty-one days, is 
only by distress on the land, as in the case of landlord and 
tenant (c); but if It be in arrear for forty days, and there 
be no sufficient distress, a writ may then be obtained from 
one of the judges at Westminster, to assess J;he arrears: 
afi;er which the ouaer of the rent-charge may bucl out a 
writ of execution ^ taking possession of the lands and 
holding them till his debt and costs be fully satisfied if). 
But it is provided that neither the distress nor writ of 
execution shall be taken out for more than two years' 
arrears at any one time(^). These rent-charges,* it may 
also be remarked, are made subject to all parliamentary, 
parochial, and other rates and charges, to which the tithes 
commuted have theretofore been subject (A); and such 
rates and charges are to be assessed in the first instance 
upon the occupier of the lands; who may, after paying 
them, deduct the amount from the rent next payable to his 
landlord, and the landlord may, in his turn, recover that 
amount from the owner of the rent-cliiige (i). But in 
some cases lands may obtain an exemption under the Com¬ 
mutation Acts, from all liability either to tithe or rent- 

(<f) 6 & 7 Will. 4, c. 71, B. 67. See 15 Viet. c. 26, s. 4.) 

Griffinboore «. Daubuz, 4 Ell. & (/) 6 6e 7 Will. 4,.c. 71, 8. 82. 

Bl. 230. See In re Hammenunitb Uent- 

(c) 6 & 7 Vf’ill. 4, c. s. 81. Ae charge, %Exch. 87. 

to coBts on distraining for a, rent- (g) 6 & 7 Will. 4, c. 71, bb. 81,82. 

charge, see Newnbam t>. Bever, 8 (A) Sect. 69. 

C. B. 360. When apportioned on (i) Sect. '70. As to the aasess- 

lands taken by a railway, distreBS ment, &e.- of property teue on these 
may be had on the goods of the rent-charges, vidu 3 & 6 Viet. c. 83, 
company wherever situated. (7&8 ached. A. No. IV. As tn the dsBeas- 
Vict e. 83, 8. 22.) When an out- ment of tithe rent-charges to ntes 
going (bnant has quitted, leaving levip for watching and lighting, 
tithe rent-charge unpaid, the sue- under 3 & 4 WilL 4. c. 90, or under 
eeeding tenant or landlord may pay the '* Public Health Aet,'’.aee 14 8 e 
it to prevent a distreas, and may 13 Viet c. 30. 
charge him with the amount (14 & , „ 
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charge. For to the extent of twenty acres in the same 
parish, land iB.allowed to be given to the tithe-owner as an 
; equivalent {k ); and any person seised in possession of an 
estate in fee simple* or fee tail of any tithes or rent-charge, 
may dispose of' the same so that it. shall be merged in the 
inheritance of the lands charged (/). 

* The Commutation Acts provide, that any person having 
any interest in any trthes shall have the same claim upon 
the substituted rent-charge (m); and^that every estate in 
the rent-chaige shall be subject to the same liabilities and 
incidents as the like estate in the tithes coqimuted; and 
that when any lands were exempted from tithe while in 
the occupation of the owner, by reason of being glebe, or 
having been heretofore parcel of the possessions of any 
privileged order^—the same lands shall be in like manner 
exempted from the payment of tlie rent-charge while in the 
occupation of the owner thereof; and that where by any 
act of parliament tithes are authorized to be sold, ex¬ 
changed, or applied in any way, the same powers shall 
apply to the rent-charge (»). It follows, therefore, that 
notwithstanding the new system of commutation, the 
former tithe law will in some respects always retain its 
importance, and require to be noticed in our law books. 
But, on the other hand, when that commutation shall have 
extended to every parish in the realm, many branches of 
the former law will tor all practical purposes be super¬ 
seded ; and in this may be included (besides many others 
which we have thought it allowable t<9 pass by) the im¬ 
portant and difficult subjects of modus and total exemp¬ 
tion, of which we have above endeavoured to give some 
general idea. For it is provided by the Commutation Acts, 
that if any question shall arise as to any composition real, 

6 & 7 Will. 4|C. 71, BB. 29,62, (m) See Taaker e. Bullman, 3 

63 s* 2 & 8 Viet. c. 62, w. 19, ^ 21; Exch. 351. 

3 & 6 Viet c. 54, B. 6; et vide ibid. (a) 6 & 7 Will. 4, c. 71, a. 71. 
Beet 7. , As to partial exemption, Bee also 

(0 6 & 7 Will. 4, c. 71; 1 & 2 2 & 3 Viet.c. 62, as. 11,12; 3 & 4 

Viet c. 64 i 2 3r ^ Viet c. 62. _ Viet. c. 15, a. 14. 



94 BK, IV. OP PUBLIC RIGHTS.—PT. II. OP THE CHURCH-. 

modus, or exemption from tithe, in respect of any of the 
lands or produce thereof in any parish, such question shall 
be definitively settled in the manner therein providedand* 
due allowance made in the*parochial d^ement, or award 
of the commissionersy (as the case may be,) for every 
modus or exemption that shall be so established (o). 

• 

II. As to the estates which ecclesiastical persons may 
have in the several descriptions of property above enume* 
rated, it is to be remarked, that their case differs from that 
of ordinary proprietors, in several particulars. A dean and 
chapter always constitute a corporation aggregate; and 
every bishop, parson, vicar, and the like, a corporation 
sole: and, consequently, they take lands and hereditaments, 
when granted in perpetuity, to hold to them and their suc¬ 
cessors, instead of their heirs {p). And in connection with 
this is the distinction to be found in the books, that if 
land be granted to a corporation aggregate, they take a fee 
simple without the word successors; but if to a bishop, 
parson, or the like, then the word successors, (except indeed 
in case of the antient tenure in frankalmoign,) must be 
added to give him a perpetuity in right of his church.' In¬ 
deed, the estate of a parson or vicar, even when perpetual 
as regards his church, is considered for most purposes, as 
regains himself personally, an estate for life only, with the 
fee simple in abeyance; though for other purposes it is said 
to amount to a fee simple qualified ( 9 ). But if a^bishop or 
dear., or dean and Chapter, have lands in perpetuity in right 
of their churches, they are always described in law, as 
seised in their demesne as of fee (r). It is also held, that 
ecclesiastical persons, on account of their corporate cha¬ 
racter, cannot be seised, as such, in tail; though they may 

• 

( 0 ) 6 & 7 Will. 4, c. 71 , M. 21, tions aggregate and sole, vide eup. 
24, 44, 4S: Barker v. Tithe Com- vol. i. pp. 856, 465, et post, pL 111 . 
miaaionera, 0 Mee. & W. 129 ; *8. C. c. i. 

11 Mee. Sc W. 320. (q) Co. Litt. 841 d. 

(p) 3 Inat. 202; Co. Litt. 800; (r) Wats. C. L. 373. 

Jiyata. C. L. 372. As to corpora- , . 
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have an estate determinable upon the death of a person 
without issue.. * And for the same reason they cannot in 
.general, (and subject to the large exceptions introduced 
by'modem statujeft on this subject,) hold the lands that 
are granted to'them, without obtaining a licence of mort¬ 
main (tf). • • 

III. As to the power of alienation which ecclesiastical 
persons are competent to exercise. 

At common law, though an ordinary tenant for life could 
make no alienation which would bind longer than while he 
himself lived, (an incapacity to which he is still in general {t) 
subject,) [yet some tenants for life, where the fee simple 
was in abeyance, might ^ith the concurrence of such as 
have the guardianship of the fee,) make leases of equal 
duration with those granted by tenants in fee simple, such 
ns parsons and vicars, with consent of the patron and ordi¬ 
nary (n). So also bishops and deans, and such other sole 
ecclesiastical corporations as are seised of the fee simple 
of lands in their corporate right, might, with the concur¬ 
rence and conhrmatioii of such persons as the law requires, 
have made leases for years, or for life, estates in tail, or in 
fee, without any limitation or control.] Thus such leases 
or estates might have been made by archbishops and 
bishops, with confirmation of the dean and chapter (c); and 

(ji) WatB. jC. L. 373, 374. As to c. 52; 7 Geo. 4, c. 66 ; 1 & 2 Will, 
the law of mortmain, vide sup. vol. i. 4, c. 45 ; 1 fir 2 Viet. e. 107, 14; 

4 >. 453—461. Amonj; the statutes 2 8; 3 Viet c. 49; 3 fit 4 Viet. cc. 20, 
which have introduced exceptions 60; 4 fi; 5 Viet. c. 39: 6 8: 7 Viet 
from that law, are the following re> c. 37, s. 12; 17 & 18 Viet. c. 64, 
lative to the taking and holding of ss. 1, 2, 3; 19 fit 20 Viet. c. 104, s. 23. 
lands by eecleaUutical corporations {t) See however the exception 
in cet;tain cases: 17 Car. 2, c. 3, ss. now introduced by 19 fit 20 Viet c. 

7, 8 (revivid by 6 fir 7 Viet c. 37}; 120, sup. vol. i. p. 258. 

29 filar. 2, & 8; 2 fir 3 Ann. c. 11; (u) Co. Litt.44: Bac. Ab. Lea'tea, 

5 Ann. e. 24, s. 4 ; 1 Geo. 1, sess. 2, (E.) ^ Vivian v. Blomberg, 3 Bing, 

c. 10, ss. 4, 21; 17 Geo. 3, c. 53; N. C. 811. 

43 Geo. 3, oc. 107, 108; 51 Geo. 3, («) Dean of Ely v. Stewart, 2 Atk. 

c. 115; 55 Geo. 3, c. 147; 56 Geo. 3, 45; Wats. C« L. c. 44. 
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by deans, with the confirmation of the bishop and chapter. 
[And corporations abrogate might have made what estates 
they pleased, without the confirmation of any other person 
whatsoever.] Whereas now by severaf statutes the ability 
of ecclesiastical persons in this lespect is in one case en¬ 
larged, and, in several others, restrained. [We. will take a 
view of them all, in order of time (w).] 

And, first, the etuibling statute 32 Hen. VI 11. c. 28 (x), * 
empowers [all persons seised of an estate of fee simple in 
right of their churches (which extends not to parsons or 
vicars)] to make leases for twenty-one years or three lives 
from the making, or for any shorter term; and such leases 
shall, [without the concurrence of any other person, bind 
their successors. But then there must be many requisites 
observed which the statute spedhes, otherwise such leases 
are not binding.] These requisites are as follows:—1. The 
lease must be by indenture, and not by deed-poll or parol. 
2. If there be any old lease in being it must be expired, 
surrendered or ended within one year after the making of 
the new one. 3. It must not be made without impeach¬ 
ment of waste. 4. It must be of land which has most 
commonly been let for twenty years past; [so that if it has 
been let tor above half the time, or eleven years out of the 
twenty, either for life, for years, at will, or by copy of court- 
roll, it is sufficient.] 6. It must be either for twenty-one 

(w) See Dae. Abr. tit Leatet end in fight ^kis wife in fee eimple or fee 

Temu if Yean, Bupposf^ to be from tail, might make leases, provided tlie 
the pen of Chief Baron Gilbert, where wife joined in them so as to bind her 
this subject is learnedly and copiously and her issue thereby. But by 19 8c 
discussed f et vide Doe d. Branunail 20 Viet. o. 120, ss. S?, 35, the statute 

r. Collinge, 7 C. B. 939. 32 Hen. 8, c.28, is now repealed, ex> 

(x) This statute extended to other cept so far as relates to leases made 

descriptionB of persons besides tho.^e by persons having an estate in right 
seised in right of their churches. By of their churches; and pew enabling 
its provisions a tenant in taii might provisions are made with respect 
uutke leases for twenty-one years or to other descriptions of persons, in- 

three lives, BO as to bind his issue jn eluding tenants in tail and peraons 

tail, though not those in remainder having estates ysre utorie .' 

or reversion; and a hnsiand, eeised 
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years or three lives, (at most,) from the day of tiie making 
thereof. 6. It must reserve to the lessor and his successors 
^ much rent^ (or mcN'e,) as has been customarily had for 
the Itod within tw.eiity years, next before the lease (y). 

[Next follows'in order of time the discAUmf otrestraior- 
iny statute^ *1 Eliz. c. 19 (made entirely iot the benefit of 
the successor), which enacts, that all grants by archbishops 
and bishops, (which ihdude even those confirmed by the 
dean and chapter, the which, however long or unreason¬ 
able, were good at common law,) other than for the term of 
twenty-one years or three lives from the making, or without 
reserving the old annual rent (or more),—shall be void. But 
by a saving expressly made, this statute of the first year of 
Elizabeth did not extend to grants made by any bishop to 
the crown; by which means Queen Elizabeth procured 
many fair possessions to be made over to her by the pre- 
1a*es, either for her own use, or with intent to be granted 
out {^ain to her favourites, whom she thus gratified with¬ 
out any expense to herself. To prevent which for the 
future, tlie statute 1 Jac. 1. c. d{z), extends the prohibi¬ 
tion to grants and leases made to the king, as well as to 
any of his subjects. 

Next comes the statute 13 Eliz. e. 10 (explained and en¬ 
forced by the statutes 14 Eliz.ee. 11 and 14, ]8 Eliz. c. 11, 
and 43 Eliz. c. 29), which extends tlie restrictions, laid by 
the 1 Eliz. c. 19, on bishops] to colleges, cathedrals, or 
.collegiate churches, hospitals, parsons and vicars, and 
other holders of spiritual livings. Fronr laying all which 
tbgetlier, and examining the particular provisions of the 
before-mentioned statutes, we may collect that (subject to 
the relaxations introduced by some recent statutes to be 
, presently noticed) all such corporations sole or aggregate as 

in^ 

(yVAmotig the requisites formerly was dispensed with by 6 Geo. 3, 
was that the lease must be of cor- c. 17. 

s 

poreal hereditaments, and not such (a) See also 21 Jac. 1, e. 1. 
as lie merely in grant; but this 

VOL. III. 


H. 
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above enumerated (a) are restrained from making any 
grants or leases of their lands, unless under the follow* 
ing regulations. [1. They must not exceed,] except in 
the case of houses in corporationsf or market towns, 
[twenty-one years, or three lives, from making;] but 
may be for a shorter time. 2." [They must of lands 
commonly letten for twenty years past. 3. The accuc- 
tomed rent, or more, must be yearly reserved thereon (b). 
4. Houses in corporations or market towns,’may be'^Iet 
for forty years, provided they be not the mansion-houses 
of the lessors, nor have above ten acres of ground be¬ 
longing to them; and provided the lessee be bound to 
keep them in repair; and they may also be aliened in fee 
simple, for lands of equal value in recompence. 5. Where 
there is an old lease in being, no new lease shall in general 
be made, unless where the old one will expire or shall 
be surrendered or otherwise ended within three years, 
6. No lease (by the equity of the statutes) shall be made 
without impeachment of waste (c). 

Concerning these restrictive statutes, there are two ob¬ 
servations to be made; first, that they do not, by any con¬ 
struction, enable any persons to make such leases as they 
were by common law disabled to make. Therefore a par¬ 
son or Ticar, (hough he is restrained from making longer 
leases than for twenty-one years, or three lives, even with 
the consent of. the patron and ordinary, yet is not enabled 
to make any lease at all, so as to bind his successor, with- 
out obtaining such consented). Secondly, that though 
leases contrary to these Acts are declared void, yet they 
are good against the lessor during his life, if he be a sole 

(a) The expreseion of Blackstone v. Lock, 2 Ad. & El. 70$. 
in this place is •• all colleges, cathe- (o) As to these stat^tcs, lihe also 
** drals, and other ecclesiastical or S9 & 40 Geo. 8, c. 41,% wbichthey 

eleemosynary corporations, and all are explained and amended, as re- 
" parsons and vicars.'* (2 Bl. Com. gards the condition as to the ** ac- 
p. 32.) customed rent." 

(8) As to this requisite, (see Doe (d) Co. Litt 44. 
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[corporation: and are also good against an aggregate cor¬ 
poration^ BO Ipng as the head of it lives, who is presumed 
^to be the most concerned in interest <e). For the Acts 
wefe intended fqjr *the benefit •of the successor only; and 
no man shall make an advantage* of his own wrong (/). 

There js yet another restriction with* regard to college 
leases, by statute 18 £liz. c. 6; which directs that one-third 
of the old rent then (laid, should for the future be reserved 
in wheat or malt, reserving a quarter of wheat for each 
(ie. 8d., or a quarter of malt for every 5s.; or that the 
lessees should pay for the same according to the price that 
wheat and malt should be sold for in the market next 
adjoining to the respective colleges, on the market day 
before the rent became due. This is said (^) to have been 
an invention of I-.ord Treasurer Burleigh, and Sir Thomas 
Smith, then principal Secretary of State; who, observing 
h'jw greatly the value of money had sunk, and the pripe 
of all provisions risen, by the quantity of bullion imported 
from the new found Indies (/<) (which effects were likely 
to increase to a greater degree), devised this metliod for 
upholding the revenues of colleges.] And in proof of the 
foresight and penetration evinced by them in this respect, 
it is remarked by Blackstone that tlic money arising from 
the corn rents, though originally but a third of the whole, 
was in his time almost double, communibus annis, of what 
arose from the other two-thirds (i). 

• Such continued, from the reign of Queen Elizabetii to 

• 

(«) As to the of a corporation of the English coin had undergone 
ag^tigate, vide post, pt. iii. c. i. little or no alteration, and the same 
(/) Co. Litt 45. number of pounds, shillings and 

(g) Strype's Annals of Eliz. pence had contained very nearly the 

(5) Vide sup. voL ii. p. 530. same quantity of pure silver; so that 

(<) 2 Bl.Com. p. 822. In refer- the degradation in the value of the 
ened^to this statement of Black- money rents of colleges had arisen 
stone, it is remarked by Adam altogether from the degradation in 
Smith, that, since the reign of the Value of silver. (Wealth 
Philip and Mary, the denomination Nations, bk. i., c. v.) 

H. 2 
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that of King William the fourth, to be the state of the law 
In this matter, subject only to partial relaxations from 
time to time intrc^uced by various acts of parliament,, 
enabling ecclesiasf^al and* eleemosynt&ry corporations to 
make, for certain purposes of public importance, especially 
the purpose of augmenting the poorer benefices, certain 
dispositions of property held in their corporate capacity,-^ 
such as in general, and under ordinary circumstances, it 
would have been beyond their power to make (y). But 
in the reign last motioned, a new series of more general 
legislation on the subject of grants or leases by ecclesi¬ 
astical persons, may be said to have commenced, involving 
in one respect additional restriction, and in others some 
rdief from restrictions before existing. 

First, by 6 & 7 Will. IV. c. 20 (A), relative to the re- 
nenoal of ciiurch leases (/), it is provided, that no archbishop 
OBbishop, ecclesiastical corporation sole or aggregate, or 
other spiritual person, nor any master or guardian of any 
hospital, shall grant any new lease of their lai^s or here¬ 
ditaments, by way of renewal of a lease previously granted 
few two or more lives, until one or more of the persons 
for whose lives it was granted, shall die: and then only 
for the surviving life or lives, and such new life or lives 
as shall serve to make up the number of lives, not exceed¬ 
ing three, for which the first lease was granted: that 
where such previous lease was for forty, thirty, or twenty- 
(me year, the renewed lease shall not he granted until 
fourteen, ten, or %even years of the first term shall have 

«• 

(j) Among the itatutes prior to (ft) Explained and amended by 6 
6 & 7 Will. 4, c. 20, are 17 Car. 2, & 7 Will. 4, c. 64, 

e. 8, 1 .7 (revived by 6 Viet. c. 37); (f) For the former state of thelaw 

29.Car. 2, c. 8 (extended by 1 & 2 as to the grant of a new lease before 
Will. 4, e. 45; 1 & 2 Viet. c. 107, that in being is expired^ or, as (hey 
and 17 & 18 Viet. c. 84); 17 Oeo. 3, are usually termed eoncurrenl le&ses, 
% 53 i 21 Geo. 8, c. 66 ; 55 Geo. 8, vide Bac. Abr. Leases (£), rule 8; 

o. 147: 1 Geo. 4, c. 6; 5 Geo. 4, Vivian v. Blomberg, 8 Bing. N. C. 

0.89; 6Geo.4,c. 8t 7Geo. 4^c. 66. 811. 
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expired respectively: and that where it was for any term 
of years whatever, no raiewal thereof pihall be granted for 
^ any'life or lives, '{lie act, however, pl^ides that when it 
* shall be qprtiiied by such parties as therein Mentioned, 
tliat for ten years last before the act, it had been the usual 
practice (such practice having, in the case of a corporation 
sole, commenced prior to the time of the person for the 
time being ‘representing the corporation), to renew such 
leases for forty, thirty, or twenty-one years, at shorter 
periods than fou^en, ten or seven years respectively,—a 
renewed lease may be granted conformably to such usual 
practice (m): anid also that nothing in the act shall pre¬ 
vent granting a renewed lease by way of exchange of any 
life or lives in being, for which a lease shall have been 
granted,—in case such exchange shall be approved by such 
nnthority as in the act specified (n); nor shall prevent a 
lease from being granted, with a view to confirm any title 
or otherwise, for the life or lives of the same person or 
persons, or tlie survivors or survivor of them; or for the 
same term of years as the lease last granted (^O* 

Next, it is provided by 5 & 6 Viet. c. 27 (an act to en¬ 
able incumbents to demise the lands belonging to their 
benefices on farming leases), that it shall be lawful for an 
incumbent, with consent of the patron and bishop, by deed 
to lease, for a term not exceeding fourteen years, any part of 
^ the glebe ^ands, or other lands, belonging to the benefice, 
to take effect in possession and not in rejrersion; provided 
that there be a reservation quarterly, of the best rent that 
can be gotten,—that no finb or foregift be taken for the 
same,—that no lessee be made dispunishable for waste, 
—and that the lease contain such covenants as to cul¬ 
tivation,, management, and other particulars, as the act 
pafticularly specifies (p). It is also provided, that where 
covenants are taken for a particularly expensive mode of 

(m) 6 & 7 Will. 4, c. 20, i. 3. (o) Sect. 7. 

(») Sect. 5. (p) S&6 Viet. c. 27, ■. 1. 

• • W 



102 BK. IV* OP PUBLIC RIOHm—PT. II.' Of THE CHURCH. 

cultipRtion, the term m».y be extended to twenty years (^); 
but that before any lease shall be grwted, a competent 
surrcyor shall be f^point^d by the ))i8hop^ patron/'and' 
incumbent^ who shall certify that the lands and buildings 
are proper to be Jeased under the provisions of the act, 
and otherwise report upon the circumstances of the case (r]t; 
and that no lease shall be i»lid unless there be reserved 
out of the same, the house of residence, and at least ten 
acres of thejand lying within five miles of it, and situate 
most conveniently for actual occupation (j). 

It is also enacted by 5 & 6 Viet. c. 108 (passed to enable 
ecclesiastical persons to grant long leasesdTor building, re¬ 
pairs, or other improvements), that any ecclesiastical corpo¬ 
ration, aggregate or sole, (except any college or corporation 
of vicars choral, priest vicars, senior vicars, custos and 
vicars, or minor canons, and also, except any ecclesiastical 
hospital or the master thereof,) may, with consent of the 
corporate body, of which we shall have occasion to speak 
hereafter, called the ^'Ecclesiastical Commissioners for 
England (<)/* (to which, where the lessor is incumbent of a 
benefice, the consent of the patron also must be added,) 
demise, by deed, the corporate lands or houses for any 
term not exceeding ninety-nine years, to take effect in 
possession and not in reversion, to any person willing to 
improve or repair the same: but so as there be reserved 
the best yearly rent, payable half-yearly or offeener; and 
so as the lease be made without fine or foregift, and 
contain such covenants as in the act particularly specified. 
It is also provided, that on Ihe grant of such leases,' a 
small rent may be reserved during the six first years, 
with an increased rent afterwards (a ); but no such lease 
is to comprise the usual house of residence, its outbuild¬ 
ings, or pleasure grounds (u). The act also contain^ a 

iq) 5 & 6 Viet. c. 27, s. 1. 

(r) Sect. S. 

(s) Sect. 2. 

(<) Ac ^ these comjj^issionelit * 


vide post, p. 114. 

(u) 5 & 6 Viet. c. 108, s. 2. 
(o) Sect 9. 
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similar power of leasing, (but for the term of dxty years 
only,) with respect to watercourses, way IdUvis, railroads, 
•an4*'Other like easements upon or over the property be¬ 
longing to suc^ *ec^(]^iastibal ‘persons (tp) ; and also with 
respect to. their min^ q^erals,.or quarries (x). But it 
directs that any increase m the annual‘value of benefices 
and preferments to be obtained by means of any leases 
thereby authorized, c^a portion of such.increase, (as the 
case may be,) shall upon the next vacancy thereof be paid 
over to the Ecclesiastical commissioners, to be applied in 
making additional provision for the cure of souls, accord¬ 
ing to the statutes in that behalf provided (y). The Act 
also provides that, before any lease shall be granted under 
its authority, a competent surveyor shall be appointed by 
the Ecclesiastical commissioners, with consent of the in¬ 
tended lessor, who shall make such report or certificate as 
to tlic intended plan as shall be deemed necessary («). 
Provisions are also contained as to the surrender of exist¬ 
ing leases and underleases, for the purpose of granting a 
new lease under the Act (a). xVnd it is enacted, that no 
ecclesiastical person or his representatives shall be liable to 
the successor on account of any dilapidations which may 
occur in houses or buildings, while the same are held 
under a lease granted by the Act, for building or repairing 
purposes (ft). This Act, however, is made without prejudice 
to any right that ecclesiastical persons have under the for¬ 
mer law to grant or lease, whether by renewal or other- 
• wise; save and except that in every lease hereafter granted 
Under the former law', of lands or houses which shidl have 
been previously leased under this Act,—there shall be 
always reserved the best improved rent (payable balf- 
y early or oftener), without taking any fine or fifregift for 
th^ same (c). 

(w) £ & 6 Viet c. 108, 8. 4. («) Sect 18. 

(x) Sect. 6. See Doe d. Brarti- (a) Sects. 16,17. 

mall V. Collinge, 7 C. B. 954. (&) Sect. 19. 

(y) 5 Sc 6 Viet c. 108, «8.10—15. . (c) Beet 8. 
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Finally, 14 & 15 Viet. o. 104 (<f), any ecclesiastical 
corporatioi^ or aggregate, (not including under that 
expr^ion, however, any college or hospital, or any p^on, 
vicar, or perpetual j|^te, or other in^mh^t, of any ben^> 
flee,) may, with the approval in wrUing of that committee 
of the Ecclesiastical commissioners, called the Church 
Estate Commissioners (e), sell to any of their lessees th'e 
reversion, estate, and interest of the corporation, in all or 
any of the lands comprised in the lUise, or enfranchise any 
copyhold or customary land held of any manor belonging 
to the corporation ; or effect ex|:hanges with any of their 
lessees; or purchase the estate and interest of any socli 
lessees in any lands belonging to the corporation, or of any 
holder of copyhold or customai*y land of such manor (/). 
It is however provided, that the Church Estate Coramis- 
sioners shall pay due regard to the just and reasonable 
claims of the present holders of lands under lease or other- 
wise, arising from the long-continued practice of rencw'al(f/). 

In addition to the restrictions on alienation which have 
been mentioned,—the object of which is the protection 
of the successor,—ecclesiastical persons (having the cure of 
souls (^)) are restrained from charging their benefices so as 
to render them liable to the payment of pension or profit 

(J) Continued, explained and in exchange,—^the Church Estate 
amended by 16 & 17 Viet. c. 57, as. Gommiaaioners, before they approve, 
1,4, 8rc. ; 17 & 18 VicUc. ll&j. la must bring the wants and circuiii- 
& 20 Viet. c. 74; and 20 Sl 21 Viet stances of the places In which such 
c. 74. See also, for ^tber relaxa- tithes arise, or have arisen, under the 
tioiis of the law against alienation notice of the Ecclesiastical Coiumis- 
by ecclesiastical persons, the Acts sioners for England: and, if silch 
cited vol. I., p. 473; and 20 & 21 commissioners so direct, shall, as a 
Viet c. 18. condition of their approval, require 

(e) As to these commissioners, such augmentation or provision to be 

vide post^. 114, n. (/}. made in respect of the spiptuaPwants 

(/) The Act contains a proviso, of the place out of the proceeds, as 
that where, under its provisions, the shall be fit. (14& 15 Viet. c. 104,s.l.) 

estate or interest of any eccleaias- (g) See also 17 & 18 Viet. e. 116, 
tical corporation in any tithes or a. 5, as to the method of asc.ertaining 

tithe rent-ehargee, or any heredita- such right of renewal, in the case of 

inents allotted or assigned in lieu of eopyheltlere, , 
tithes, is propofed to be sold or given (A) Bac. Abr. Leases (F). 
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thereout, even in their own time; a provisioi intended for 
the protection <jf the incumbents themselves. This is by 
tforcCi of the 13 Eliz. c. 20, a statute that was once repealed 
, by the 43 Geo. 111X^84, s: 10, but Imkit has been since 
revived by 67 Geo. 99{«). Under this statute of 

Elizabeth^ it has been hejia that an instrument filmed as a 
lease, but amounting in substance and design to a charge, 
is illegal and void {k); and that not only a direct charge, 
but an agreement to enlarge a living, falls under the same 
consideration (/). 

Having thus endeavoured to explain in some measure 
the state of the law with resjject to tlie endowments and 
provisions of the Church, properly so called, (a subject too 
lai^c and intricate to admit of fuller exposition within the 
limits of a work like the present,^ we shall conclude with 
jorae notice of certain profits of little comparative import¬ 
ance; which, as forming a part (however trivial), of the 
revenues of the clergy, ought to be considered in connec¬ 
tion with the subject of the chapter. We allude to those 
fees and dues.which go by the name of surpUcefees (being 
payable on baptisms, burials, marriages, and the like); and 
to blaster offerings, and mortuaries: all which are men- 
ti<jned generally in our books by the name of oblations, 
and are of great antiquity. Indeed, it is said that volun¬ 
tary oblations, (from which these probably emanated,) once 
' funned, with the produce of such lands as had been volun- 
jtarily bestowed, the whole revenue of th^Church; until in 
the fourth century it was enriched with tithes (m). 

(t) Shaw V. Pritchard, 10 B & C. Hopkins, 1 Bing. N. C. 99; Salt- 
241. The 07 Oeo. 3, c. 99, has been niarahe v. Hewett, 1 Ad. fit El. 812; 
itself In tu|;^i repealed by 1 ft 2 Viet. Walthen v. Crofts, 20 L. J. (Exeh.) 
c. hoc, but without affecting the re- 2.57; Hawkins v. Gathercole, 24 L. 
viva! of IS Eliz. c. 20. J. (Ch.) 882. 

{k) Shaw 0 . Pritchard, ubi sup. (m) Jac. Law Diet. Ofalationa; 

(1) Aa.to this Btatute see Flight Rennellv. Biabop of Lincoln, 7 Bam. 
V. Sftlter, 1 B. ft Ad. 673; Newland & Cress. 158. 

V. Watkin, 9 Bing. 113; Alcliin v. , 
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With respict to the surplice fees, it is said that none are 
due to the minister as of common right, Sat that they de¬ 
pend upon special custom only (»); while as to £aster*qirer^ 
ings, on the other hand, it* is‘laid dc^rf that they are due 
of common right; and that at two^nce per head, (unless it 
has beei||| usual to pay more,!'to him who exercises the 
spiritual function (o). However this may be, the liability 
to pay oblations generally, is recognized by the statute law. 
For by 2 & 3 Edw. VI. c. 13, all, who, by the laws and 
customs of the realm, ought to pay offerings, shall yearly 
pay them to the parson or vica* of the parish at the four 
most usual offering days; or otherwise at Easter: and by 
7 & 8 Will. III. c. 6, and 63 Geo. III. c. 127, every person 
shall henceforth pay all offerings, oblations, and obven- 
tions (p) to the several rectors, vicars, and others to whom 
they are due; and they are made recoverable before two 
justices of the peace, where their amount does not exceed 
10/.; or, (where due from Quakers,) 60L {q). Moreover in 
new churches and chapels built under the Church Building 
Act8(r), and the “New Parishes Acts”(s), (of which we 
shall presently speak more at large), the payment both of 
fees and offerings to the minister and clerk respectively, is 
specially regulated and secured. 

As to mortuaries^ (on which the learning is more copious,) 
they are stated by Blackstone to be [a sort of ecclesiastical 


(n) 3 B1. Com. 00; Com. Di^, 
Dismes (B. 1); Bm'Ieaux v. Lan¬ 
caster, 1 Salk. 382; Andrews «. 
Cawthornc, Willes, 536; Littlewood 
V. Williams, 6 Taunt 277 ; Gilbert 
». Buzzard, 3 Phill. 360; Spry v. 
Gallop, 16 Mec. & W. 716. 

(o) Com. Dig. Dismes (6. 1); 
Laurence o..-Jones, Bunb. 173; 
Kgerton;». Still, Bunb. 128. 

(p) Itbas been held that*'mor¬ 
tuaries^* ^ not come within the 
provisions of 7 8r 8 Will. 3, c. 6. 
(Ayrton v, Abbott, 14 Q.B. 1.) 


(q) By the same statutes, and by' 

5 fis 6 Will. 4, c. 74, and 4 & 5 Viet. 

6 36, offerings and other ecclesias¬ 
tical dues, cannot be recovered in 
the superior courts, or in the eccle¬ 
siastical courts, where the amount 
does not exceed 10/. (or in the case 
of Quakers, 30/.), and no mktter of 
title cofUes, jn'question. 

(r) 6«e‘iK.18eo. 3, c. 134, s. 11; 1 
& 2 Will. 4, c. 38, s. 14; 14 & 13 
Viet c. 97, as. 2—6,18. . 

(<) See 6 & 7 Viet. c. 37, s. 15; 
19 8 e 20 Viet c. 404, s. 12. 
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[heriots bein^ a customary (ti) giflt claimed by and due 
to the minister,* in very many parishes, on the death of his 
))ari 9 hioners. They seem originally to have been, like lay 
.heriots, only a vpAim^ beq\iest to the church; being in¬ 
tended (as Lyndewoode^iviforms us, from a constitution of 
A^rchbisho*)> Langham), as a'kind of expiation an^ amends 
to the clergy, for the personal tithes and other ecclesiastical 
duties, which the laity in their lifetime might hqj^e neglected 
or forgotten to pay. For this purpose, after (x) the lordPs 
heriot or best good was taken out, the second best chattel 
was reserved to the church as a mortuary iy). And there¬ 
fore in the laws of King Canute (z) this mortuary is called 
soul-scot fj-aplpceat), or symholum anim(B{a). 

It was antiently usual i« this kingdom to bring the mor¬ 
tuary to church, along with the corpse, when it came to be 
hnriedj and thence it is sometimes called a corse-pressnt; a 
term which bespeaks it to have been once a voluntary do¬ 
nation. However, in Bracton’s time, so early as Henry the 
third, we find it riveted into an established custom: inso- 


(/) 2 DI. Citm. p. An to 

hcriotsi, vide sup. vol. i. p. (i27. It 
is to be observed that “ inoituarics ” 
are not the same as “ burial fees.” 
Willes, 538, (n.) And sec the case 
of Ayrton v. A bbott, above cited. 

(m) None is due of common ri{^ht, 
‘but by custom‘only. 2 Inst. 491. 

^ (a') Co. Litt. 185. 

* (y) dveedem plura habuerltani- 
malia, oplimo cui de jure fuerit de- 
hitum reeervato, eecktia tnee sine dole, 
Jivude, seu eontradietime qu&Ubet, pro 
reeompensatione subtraetationis deci- 
marum personalium, necnon et obta- 
tioHdqj, secundum melius onitiMi reser- 
vetur, post obifum, pro iutute animm 
<««."—Provinc. 1. 1, tit. 3. 

(s) C. 13. 

(aj **In pursuance of the same 
"principle,” says Klackstone, vol.ii. 


p. 425, "by the laws of Venice, 
** where no personal tithes have been 
" paid during the life of the party, 
” they are paid at his death, out of 
"his merchandize, jewels, and other 
" moveables (Panormitan. ad De> 
" cretal. 1. 3, t. 20, c. 32)." He also 
remarks, that previously to the year 
1409, bya similar policy in France, 
every man that died without be¬ 
queathing a part of his estate to the 
church, which was called dying with¬ 
out cotifessioH, was formerly deprived 
of Christian burial; or, if he died 
intestate, the relations of the de¬ 
ceased, jointly with the bishop, 
named proper arbitrators to deter¬ 
mine what he ought to haVe given 
to'the church in case hs had made 
a wUL And he cites Montesquieu, 
Sp. L. b. 28, c. 41. 



108 BK.iV. OF PUBLIC aiGHTS.—PT. II. OP THBCHUBCft. 


[much that the bequests of heriots and mortuaries were held 
to bei necessary ingredients in every testament of chattels. 
** ImpnmiB autem debet qmHbet, qui testamentumfecerH, do- 
minvm tuum de meliori re quam hMefit recognoscere; et 
potteaj ecclmam de aUa meliori^ yet this custom was 
different , in different places, qwhmdam hdk habet ec- 
clesia melius animal ^ consuetudine; in quihusdam secun- 
dvm^ vel meHus; et in qulbusdam nihil: et ideo 

consideranda est consuetvdo loci{h).** This custom still 
Taries in different places, not only as to the mortuary to be 
' paid, but the person to whom it is payable. In Wales, a 
mortuary or corse-present was due upon the death of every 
clergyman to the bishop of the diocese; till abolished, upon 
a recompence given to the bishop, by the statute 12 Ann. 
St. 2, c. 6. And in the Archdeaconry of Chester, a custom 
also prevailed, that the bishop, who was also archdeacon, 
should have at the death of every clergyman dying therein 
his best horse or mare, bridle, saddle, and spurs, his best 
gown or cloak, hat, upper garment under his gown, and 
tippet, and also his best signet or ring(c). But by statute 
28 Geo. II. c. 6, this mortuary is directed to cease, and 
the act settled upon the bishop, an equivsdent in its room.] 

[The variety of customs with regard to mortuaries, giving 
frequently a handle to exactions on the one side, and frauds 
or expensive litigations on the other, it was thought proper 
by statute 21 Hen. VIII. c. 6, to reduce them to some 
kind of certain^. For this purpose it is enacted, that all 
mortuaries or corse-presents to parsons of any parish shall 
be taken in the following manner; unless where by custom 
less or none at all is due; viz., for every person who does 
not leave goods to the value of ten marks, nothing: for 
every persons who leaves goods to the value of ten marks 
and under thirty pounds, 3s. 4d.; i|;above thirty po^mds 
and under forty pounds, 6s. Hd. ; if dbove forty pounds, of 

(S) Brart. 1. 2, e. 26; Plet.L2,c. (e) Hinde n. Biabop of Cheater, 
67. , Cro. Car. 287. • 
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[what value soever they may be, 10«. and no more. And 
na mortuary shall, throughout the kingdom, be paid for 
the death of 9LfCy.feme covert; nor for any child; nor for 
any one of full ag^ that is not a housekeeper; nor for any 
*wayfaring man; ■but sueh wayfaring man’s mortuary shall 
be paid in the parish to ^tich he belAgs, And upon this 
statute stands the law of mortuaries to this day.] 
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CHAPTER '' 

OF EXTENSI019S OF THE ORIGINAL CHUROH ESTA¬ 
BLISHMENT—AND HEREIN OF C^APELS^OF NEW 
CHURCHES AND CHAPELS—AND NEW* ECCLESIAS¬ 
TICAL DISTRICTS AND PARISHES. 


The constitution of the Church of England, in what regards 
its regular and proper establishment of prelates, ministers, 
churches and,endowments, as above explained, is, for the 
most part, as antient as the common law itself. But since 
the original foundations of that establishment were laid, 
and particularly in our own times, various alterations have 
been introduced, tending greatly to improve and enlarge 
the venerable edifice—and we shall endeavour to give some 
account of these in the course of the following chapter. 

The spiritual ministrations of the Chullb are mainly in¬ 
trusted, (as may be inferred from the preceding statements) 
to the parochial clergy—in other words, the rectors, vicars, 
and perpetual curates of the difierent parishes of which the 
realm is composed, with the temporary curates whom they 
may think fit to,employ for their assistance. Each parish 
contains a church, with a permanent incumbent of one 
of the three descriptions above enumerated,—the parochial 
division of the kingdom being indeed itself referential to the 
establishment of churches therein; every place in which a 
church has happened to be erected and endowed, having re¬ 
ceived from remote times the denomination of a parish<a). 

(a) “ Parochia eat loctta in quo degit tion of pariBhes and pariah churches, 
pjSpulua aUcuJua eecleaue." (JefiVey’a vide sup. vol. i. p. 116'; ilallain, 
case, 5 Rep. 67 a.) As to the forma- Mid. Ages, vol. ii. p. 206,7th edit. 
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These parishes when hfht founded were presumably, in 
general, of a size and population proportioned to the esta¬ 
blishment of the' single church and minister thus respectively 
provided for themj and the pumber of them has, from a 
*v6ry early period, been such as to comprehend almost the 
entire realni— there bein^ comparatively .but very few and 
scanty portions of territory which have remained extra- 
parochial. 

To the uniformity of this system the only exception was, 
that in certain parishes cliapeh were founded, in which 
divine service, and (in some instances), the rights of sacra¬ 
ment and sepulture, might be lawfully celebrated, in the 
same manner as in the parochial churches themselves. 
These chapels were of various descriptions. Some were 
jtrivate, being erected for the use only of particular persons 
of rank, to whom this privilege was conceded by the pro- 
ppi authorities—while others were publiCf and designed for 
tiie benefit of particular districts lying within the parochial 
ambit ^). These last were, in general, founded at some 
period later than the church itself; and were designed for 
the accommodation of such of the parishioners as in course 
of time had begun to fix their residence at a distance from 
its site; and chapels so circumstanced were described as 
chapels ofcmCj because built in aid of the original church (c). 
But there were others which seem to have been coeval 
with, and independent of, Uie church; and to have been 
.designed for the benefit of some particular districts never 
included within its pale, tliough locally embraced by the 
parochial division {d). With resfiect to the chapels of ease 
(also called chapels belonging to the mother church (c)), they 
were either parochial, in which both divine worship and 
the rites of sacrament and sepulture were performed—or 
mere bhapels of ease, and designed for divine worship only. 
*• 

(6) Oodolph. Ab. 145; Fimworth v. Foley, 2 C. B. 664. 
t». Bishop of Chester, 4 B. & C. 668. Graven o. Sanderson, 7 Ad. 8e 

(e) Wats. C. L. 645; Farnworth £1. 880. 

V. Biahop of Chester, ubi sup.; Reg. (e) Wats. C. L. ubi sup. 
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But as to cbapels of ease of eitUir description, these doc¬ 
trines equally prevailed and are still law~-itliat of common 
right the nomination to them is in the incumbent, aud^ 
cannot be taken f^om him ^cept by agreement between 
himself, thb patron and the ordinaryX/)'; and that their' 
establishment in any parish does not of itself deprive 
the inliabitants accommodated therein, of the right ef 
resorting to the church; nor, on the other hand, exempt 
them from liability to its repairs, or any other parochial 
burthen (g). 

To the number of chapels thus created in antient times 
considerable additions were afterwards made in compara¬ 
tively saodem periods—many new chapels of ease (parti¬ 
cularly in towns), having latterly been built and endowed, 
to meet the demands of a po])uls(ion beginning to over¬ 
flow: and among these may be particularly noticed a 
species of recent introduction (A), proprietary cJinpeh; 

so called because they are the prcfieTty of private persons, 
who have purchased or erected tl^m with a view ti^profit 
or otherwise. 

But these casual additions to our regular establishment, 
though numerous, were not found adequate to the growing 
exigency of the case; and in 18L8 the legislature began to 
apply itself, systematically, to the great object of extending 
the accommodation afforded by the national Church, so as 
to make it more commensurate with the wants of the 
people. In that year, and during the interval which has. 
since elapsed, a «rariety of statutes have been passed for 

t 

• 

(/) Farnworthv. Bkhop of Chet- Uable to the vintation of the ordi- 
ter, ttbi tup.; and tee Dixon t>. Ker- nary, aa churches and chapels gene- 
thaw, Amb. 528; Duke of Portland rally are. These free chapela are al- 
V. Bingham, 1 Hagg. 168. ways of royal foundation, or founded 

(g) Ball V. Cross, 1 Salk. 165 ; at least by private peraoni to whom 
see Dent«. Rob, 1 You. & C. 1. In the crown thought fit to grant the 
chapels another distinction exists, privilege. WatB. C. L.64!5i 1 Bum, 
with whidi it did not seem neoes- £. L. 298. 

aary to incumber the text. Some (h) Moysey v. Hilooat; 2 Hagg. 
vtejrw ehapgii, ao called because not 30. 
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this purpose, which are known by the denomination of the 
Church-building 'Acts. 

, linger authority of these Acts (t) the Crown appointed, 
for a* limited period, a corporate body of commissioners 
under the title of “ He^ Majesty’s Commissioners for 
Building Blew Churches,” who were directed to examine 
into the state of parishes and extra-parochial places in 
England and .Wales, and to ascertain where the accommo¬ 
dation of additional churches and chapels was required, 
and out of the funds placed at their disposal by parliament 
to cause such churches and chapels as they thought neces¬ 
sary to be built, or to assist the parishioners, or any persons 
subscribing for the purpose, with grants or loans of money. 
By tliese several acts, also, a great variety of additional 
powers were granted to "the Commissioners, with respect 
not only to the building, enlargement, purchase or endow¬ 
ment of churches, but to the division of parishes, (so far as 
ecclesiastical purposes were concerned, and by such con¬ 
sents and such sanciicm of her majesty in council, as in 
the acta provided,) into separate parishes or separate eccle¬ 
siastical districts—and with respect, also, to many otlier 
purposes of the same general character. 

As in connection with all these purposes the acts contain 
a vast number of provisions too numerous and too complex 
for particular notice in this place, and as their importance 
is in some measure 'superseded by the introduction of cer¬ 
tain other recent enactments, of which we shall presently 
speak, we shall content ourselves with stating, that the 
powers of the Church-building Commissioners, after being 
long and laig^ely acted upon, have been at length trans¬ 
ferred to (ife), and are now vested in, ** The Ecclesiastical 
• 

. (0 58 6eo. 3, c. 45 ; 59 Geo. 8, 4 & 5 Viet c. 88, s. 19 ; 6 & 7 Viet, 

e. 184;.; Geo. 4, c. 72; 5 Geo. 4, e. 87, i. 24 ; 7 & 8 Viet. e. 56; 8 & 
c. 103; 7 & 8 Geo. 4, c. 72; 1 & 2 9 Viet c.70; 9& 10 Viet.ec.68,88; 

Wai. 4, e. 88; 2 & 3 Will. 4, o. 61; 11 & 12 Viet ce. 37, 71; 14 ft 15 

7 WilL 4 &•! Viet c. 73; 1 8c 2 Viet c. 97; 17 & 18 Viet co. 14^ 
Viet e. 106, n. 25/ 80; c. 107; 2 8c 32; 18 ft 19 Viet e. 127. 

3 Viet. e. 49; 8 8c 4^ Viet e. 60; X*) By 19 & 20 Viet^ 55. 

VOL. HI. • •' • • 


. I. 
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Commissioners,”—a corporate body or board, of which we 
will here proceed to state the origin. 

During the course of legislation upon church-b\iilding 
and the division of parishes for ecclesiastical purposes that 
has been just described, the ze^ of the nation was also 
gradually awakehed for the'improvement of eur ecclesi¬ 
astical establishment in other particulars—and, in the year 
1835, gave birth to a measure of the utmost importance. 
This was the issuing of certain royal commissions, directed 
to consider the state of the several dioceses of England 
and Wales, with reference to the amount of their revenues 
and the more equal distribution of episcopal duties; and 
also to consider the state of the cathedral and coll^iate 
churches in Ei^land and Wales, with a view to the sugges¬ 
tion of such measures as might render them most conducive 
to the efficiency of the established church—and further, to 
devise the best mode of providing for the cure of souls, 
with special reference to the resid«ice of the clergy in their 
respective benefices. 

The persons appointed under these commissions, having 
proceeded to the execution of their duties, presented several 
reports, containing a variety of recommendations for im¬ 
provement of our ecclesiastical system: and these were 
followed by an act of parliament, 6 & 7 Will. IV. c. 77, 
forming certain prelates and laymen of distinction into a 
body corporate, by the style of ** The Ecclesiastical Com¬ 
missioners for England” (f); and empowering them to lay 
before the sovereign in council such Schemes as might.be 
best adapted to carry the aforesaid recommendations* into 
effect (m). And it was enacted, that when any such 

(0 As regards the Ecclesiastical i>oint another board, viz. that of 
Commissioners, see also the follosr- Church Estate Commissioners, who* 
ingstatntes, 8 & 4Vict e.llS, b. 78: are to be members •of and form a* 
4 fr fi Viet e. 89: 6 & 7 Viet cc. committee of the former b«Srd, and 
87, 77: 7 & 8 Viet c. 94t 13 & 14 to sritom all matters relative to the 
Viet oe. 41, 94 1 14 & 15 Viet. e. sale, purchase, management, &c., of 
104; 16 ft 17 Vkt c. 86, s. 60; 19 lands, ftc., are to be entrusted, 
ft 20 Viet. cc. 56, 104 1 20 & 21 (m) By 18 & 14 Viet. c. 94, s. 20, 

Viet c. 74.* By 13 & 14 Viet. c. 04, the Ecdesiast^eal Commissioners are 
SB. 1, 8, anthority was given fb ap- * rlquired to lay an annual report be- 
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Scheme should be ratified by mi order in council, duly 
registered in .tho registry of the diocese, and gazetted, it 
^hould have the same effect as if it had formed part of 
that !^ct. . * • 

In pursuance o'f this provision, the Ecclesiastical Com¬ 
missioners/who now comprise other persons in addition to 
the original members, and include all the bishops of Eng¬ 
land and Wales, and all the chief justices, as well as other 
persons of distinction,) (») proceeded to prepare many such 
Schemes as above described; and these, being afterwards 
embodied in orders in council (o), have accordingly ac¬ 
quired the force of parliamentary law. By these Schemes, 
and by the authority of occasional acts of parliament con¬ 
nected with them, various alterations were made in the 
arrangement of dioceses, including the erection of the new 
sees of Uipon and Manchester, and the union of the sees 
of Gloucester and Bristol; and, in order to augment the 
.income of the smaller bishoprics, contribution was required 
to be made from time to time from the revenues of the 
larger, without prejudice however to the rights of existing 
prelates. 

Among the measures of Church reform thus introduced, 
are those also which are contained in 3 & 4 Viet. c. 113, 
and 4 & 5 Viet. c. 39 (p). These statutes, which are com- 

forc the Secretary of State, to be by 1 & 2 Viet. c. 106, (extended by 13 
him submitted to parliament, of all & 14 Viet. c. 98, and 18 & 19 Viet, 
their proceedings for the current c. 127,) which we have already had 
y*^*^^* occasion to notxee (vide aup. p. 33) 

.(«) 8 & 4 Viet. c. 113, B. 78. in regard to pluralities, but which 

(o) *The8e orders in council were also proTidea, under auoh circum- 
up to 24th August, 1838, twenty- stances as it describes, for the union 
three in number. (Uogers'sEcc. L. of several benefices, or the separa- 

• tion of benefices which have been 

(p) These suitutea were preceded united, the aeparadon of hamlets, 

by Bon|e others of the present reign, &c., from the mother churches, and 
pasMd with the same general object the annexation of extra-parochial 
of improving die efficiency of the places tb contiguous parishes, or 
establishment, but with the state- their conversion into separate pa- 
ment of which it did not seem ne- rishea. A1 bo 2&8 Viet e.80, which, 
cetsary to crowd the These are in cases where there more than 

• I. 2 •• 
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monly called the Cathedral Acts ( 7 ), among a great variety 
of other arrangements, provide for the sijwp^nsion of a large 
number of canonries, (subject, in certain events, to a pow^ 
of revival, upon condition of tlieir being newly endowed (r):) 
and for the suppressimi of all smecure rectories («), except 
those in the patronage of prurate persons {t ); and of cer¬ 
tain deaneries (n) : and for the vesting of the estates and 
profits of all such preferments, together with the endow¬ 
ments of non-residentiary prebends, and some other dig¬ 
nities and offices, in the Ecclesiastical Commissioners ('(lO : 
and for the consolidation of all the property so vested, 
with the accruing interest, into a common fund, to be 
applied, (in general, and under such authority as in the 
acts provided,) to make additional provision for the cure of 
souls, in parishes where such assistance shall be most re¬ 
quired (or). 

But provisions of a not less important character and 
of still more recent date, in reference to the same great 
object of putting the Church into a state of full efficiency, 
are to be found in the 6 & 7 Viet. c. 37, and the 7 & 8 
Viet. c. 94, and 19 & 20 Viet. c. 104, for amending and 
extending the same. The two first of these are usually 
described as Sir Robert PeeFs acts, the last as thcManjuis 
of Blandford's (y). The second of them—relating to mat- 


one spiritual person having cure of 
souls in a benefice, provides for an 
apportionment of the duties. Also 2 
& 3 Viet. c. 49,* which converts 
churches and chapels newly en¬ 
dowed, and new parishes, in certain 
cases, into jierpetual curacies. 

(q) See also 6 & 7 Viet c. 77, an 
Act passed to regulate the “ Cathe¬ 
dral Churches of Wales." 

(r) 8 & 4 Viet c. 118, s. 20. 

(s) Ibid. SB. 48, S4; 4 & 8 Viet 
e. 39, 8.17; et vide sup. pi 28. 

(<) As to these, also, provision is 
made for suppressing them, with the 
concurrenccl'of the patrons. (3 iV.4 
Viet c. 113, s. 48.) 


(m) 8 & 4 Viet c. 113, ss. 21, 81 ; 
4 & 8 Viet. c. 39, s. 6. 

^(tf) 3 & 4 Viet, b, 118, ss. 49, 81; 
4 & 8 Viet c. 39, ss. 6, 7. 

(x) 8 & 4 Viet c. 113, B. 67. See 

Report of Royal Commissioners to 
inquire into the state and condition 
of the Cathedrals and Collegiate 
Churchea of England and Wales. 
This Report was published Septem¬ 
ber, 1864. , 

(y) These statutes may ^e cited 
respectively as the ** New Parishes 
Act, 1813, 1844,r t 1886,'* as the 
case may require. 19 & 20 Viet 
c. 104, s. 38.)4 


• U 
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ters of detail onl^—it will be sufficient to have thus men¬ 
tioned. But of the first and the last, as full an account 
Aiust'be given as is consistent with our limits. 

. .The 6 & 7 Viet' c,^37 (s), after reciting that it is expe¬ 
dient to make better prevision for the^ spiritual cure of 
populous "parishes, and to' render the estates and re¬ 
venues vested in the Ecclesiastical Commissioners for 
England, and the funds at the disposal of the governors 
of Queen Anne's bounty, applicable immediately to such 
purpose,” enables the former to borrow from the latter 
the capital sum of 600,000/. three per cent, reduced bank 
annuities : which capital may be afterwards increased by 
similar loans, if required. And all monies accruing to the 
said Commissioners, by reason of the suspension of canon- 
ries under the Catliedral Acts of 3 & 4 Viet, and 4 & 5 
V^iot. above referred to, together with all the lands and 
hiaeditamcnts tlicreby vested in them, are charged by 
way of security for the rej)ayment of such loans (a). The 
statute in question then proceeds farther to recite, that 
there are divers parishes, chapelries, and districts of great 
extent, and containing a large population, wherein the 
provision for worship and pastoral superintendence is in¬ 
sufficient ; and enacts, that if at any time it shall be made 
to appear to the Ecclesiastical Commissioners, that it 
would promote the interest of religion that any part of 
such parishes, chapclries, or districts, or any extra-pa¬ 
rochial places, should bf constituted a separate district 
fbr ecclesiastical purposes, (the same not coutainii^ any 
(consecrated church or chapel in use for divine worship,) 
it shall be lawful by the authority in the Acts qirovided, 
(that is to say, a Scheme prepared by the Ecclesiastical 
Cornmissif^uers, and an order issued by her majesty in 
couneil ratifying such Scheme,) and with consent of the 
bishop of the diocese under this hand and seal, to set out 

(«) The 6 & 7 Vicr. c. .37, extends Sark, and the Scilly Islands. (Sect 
to England and Wiflcs, the Isle of ^2(>.) 

Man, Guernsey, Jersi^, AIdcrne;|^, .^a) 6&7 V'ict. c. 37, a. 4. 
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such district accordingly by metes and bounds, and to fix 
and declare its name (b). The Schemci^. however, is to be 
first laid before the incumbent and patron, so as to. give 
them an opportunity of making such rexH^ks or objections, 
as may occur (c). 

Upon the district being constituted, a'mmister is to 
be nominated thereto, with an income of not less than lOO^. 
per annum (d): and the right of nomination of ouch minister 
may be granted and assigned to any ecclesiastical corpo¬ 
ration, or any of the universities of Cambridge, Oxford, or 
Durham, or any of their colleges, or to any private person, 
or their nominees,—upon condition of their contributing to 
the permanent endowment of such mimster, or towards pro¬ 
viding a church or chapel for the district, in such proportion 
and manner as shall be approved by the like authority (e); 
but, until the patronage shall be so granted, the right of 
nomination shall belong to her majesty and the bishop of 
the diocese alternately (/). The funds placed in the hands 
of the Ecclesiastical Commissioners, are also to be made 
available for the purpose of endowing or augmenting the 
income of the ministers of the new districts to such an 
amount, and in such proportion and manner, as the Com¬ 
missioners may in their Scheme (ratified by her majesty in 
council) recommend (g). 

At any time after the constitution of such district, and 
while it is still unprovided with a church, the bishop is also 
empowered to license any builitng within the same, for 
performance of divine service (1^); and’%iay, either after 
such building is procured or before, license the minister to 
perform any pastoral duties (with the exception only of 
burials and marriages) in such district; and the minister so 
licensed shall be considered as having, to that extent, the 
cure of souls within the district, and that independently of 

(6) C & 7 Viet. c. S7,8. 9.' (/) Sect 21. Et vide 7 & 8 Viet. 

(e) Ibid. c. 94, a. 1. 

(d) Ibid. {g)e&7 Viet c. 37, a. 19. 

(e) Sect. 24. • (A) Sect 18.^ 
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the incumbent of the parish church (z): and he shall he a 
body corporat^*with perpetual succession, by the style of 
4.he minister of such district. But after a church or chapel 
shaA have been built or purchased for the district, approved 
by the Commissioners, b^ an instrument under their com¬ 
mon sealnUnd duly consacrated,—the district shall (imme¬ 
diately upon such consecratkml, become a new pariih for 
ccclesiastica} purpose's; and shall be Ibiown by the name 

of the new parisli of-, instead of the district of-; 

and it shall become lawful to solemnize marriages, baptisms, 
churchings, and burials therein (A); and the minister, having 
been first duly licensed by the bishop to such new parish, 
shall thereupon ipso facto become perpetual curate thereof, 
and shall be endowed with an income of not less than 150/. 
per annum {1); and the new parish and church shall be 
deemed to be a perpetual curacy and a benefice with cure 
ri' souls to all intents and purposes; and two fit persons, 
being members of the Church of England, shall be annually 
chosen, by the perpetual curate and inhabitants of the new 
parish, as churchwardens; and be charged with all the 
ordinary duties of churchwardens in ecclesiastical matters, 
but not with any duties as overseers of the poor (w*). 

It is further provided by the same Act, that, until par¬ 
liament shall otherwise determine, nothing therein con¬ 
tained shall affect any right or liability, ecclesiastical or 
civil, of any parish, chapelry, or district, except as therein 
* expressly provided (w); ^d, by way of compensation to 
,.thc incumbentslbf mother churches, whose fees or emolu¬ 
ments shall have been diminished by the constitution of 
new districts or parishes,—an annual sum may, by the 
proper authority, be allowed out of the fund in the hands 
of the Ecclesiastical Commissioners (o). 

6 & 7 Viet. c. 87, s. 11. of' a district church to be rated 

{k) Sect. 15. parochially, see Mills «. Rydon, 10 

(/) Sect. 0. Exch. 67. 

(m) Sect. 17. («) 6 & 7 Viet, c, 37, s. 19. 

(it) Sect. 18. liability « 
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By the 19 & 20 Viet. c. 104 (p), it is made lawful Uf con¬ 
stitute a district under the provisions of 6 .& 7 Viet. c. 37, 
end 7 Sc 8 Viet. c. 94, notwithstanding thdt there may be, 
within limits of any such district, a consecrated chdrch 
or chapel (g) : —an important ext^ion, it ^ill be observed, 
of their provisions in regard to^'^iis subject, w^ch allow 
the constitution of no district in which a consecrated 
church or chapel i#already bontainedCr). ^he Ecclesias¬ 
tical Commissioners are also empowered, on tlie constitu¬ 
tion of any new district, to specify some existing or in¬ 
tended church within it, as the parish church thereof: and 
immediately on the ratification of their Scheme, by order 
in council, the district is to become a new parish accord¬ 
ingly ; and the church so specified, the church thereof; and 
the incumbent of such church liable to the performance of 
all pastoral duties within the limits of the new parish («). 
And it shall be lawful for the Commissioners to recommend 
the constitution of such district, without providing in the 
Scheme for the same the permanent endowment required 
by the Act of 6 & 7 Viet. c. 37,—if it shall appear to them, 
and it shall be declared in their Scheme, that there is reason 
to expect from other sources an adequate maintenance for 
the incumbent (t). 

This Act contains also a variety of provisions extending 
the provisions of 6 & 7 Viet. c. 37, as to the assignment of 
the right of patronage, in return for endowment (u); but of 
a character too copious and complicated for detail in this 
place(:r). It contains also, (besides othe|| which for the. 
same reason it will be necessary to pass oyer,') a provision 
(by way of addition to powers of the same general descrip- 

(js) Th<!. 19 & 20 Viet e. 104, (0 Sect The coramiBsionera 

extends to England and Wales, the may, with consent of the bishop. 
Isle of Man, Guernsey, Jersey, Al~ order that pew rents may be taken 
demay, Sark, and the Scilly Is- in my church to which a diaarict 
•elands (sect 34). may be assigned, if other sources 

(q) 19 & 20 Viet c. 104, s. 1. fail, but not otherwise. (Sect. 6.) 

(r) Vide sup. p. 117. (a) Vide sup. p. 118. 

(a) 10 & 20 Vh t. c. 104, s. 2. («) 19 & 20 Viet. c. 104, ss. 16,24. 
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tion which the Commissioners possess by derivation from 
the Church-building Commissioners as already noticed (y),) 
.that .the Commissioners may, by the authority of her ma- 
^ jesty in council ratifying their Schemes for the purpose, 
and subject to such counts as in the Act specified, divide 
any parish into two or more distinct and separate parishes 


for all ecclesia^cal purposes whatsoev||^ making regulation 
at the same .time relative to the duties and character of the 
incumbents of the respective divisions; and to the per¬ 
formance of the offices and services in the respective 
churches, and the fees to be taken for the same respec¬ 
tively; and relative to any other matter or thing whitdi 
may be necessary or expedient by reason or in conse¬ 
quence of such change (ar). Such a division, however, 
is in no case to take effect until the next avoidance of 
the church of the parish so divided, unless witli the con- 
^"iit in writing of the actual incumbent thereof (a). 


(jf) Vide sup. p. 113. (a) Ibid, 

(x) 19 6t 20 Viet. c. 101, s. 23. 
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BK. IV. OF PVBUC BIGHTS. 


PART IH. 

c 

OF THE SmOIAL ECONOMYWF THE 

REALM, 


In our examination of PuHic rights, we have now taken a 
distributive view of those which concern the relation be¬ 
tween persons in authority, and persons subject to autho¬ 
rity ; and have'i;hus been led to treat successively of the 
Civil Government and of the Church, But there are many 
other institutions which belong, equally with these, to the 
division of public rights,—as relating immediately to the 
community at large, or to large classes of it, and not merely 
to the individual; and which yet, as having no connection 
with the subject of government, whether civil or ecclesias¬ 
tical, have hitherto found no proper place in our disquisi¬ 
tions. In conformity with the division laid down at the 
outset of the Book (a), these nmy be designated without 
impropriety, it is conceived, (though perhaps witliout suffi¬ 
cient authority,) as the laws of Social Ec^i^omy ;—and the 
following Part will be devoted to the examination of them 
under their principal heads. 


(a) Vide sup. vol. it. p. 824. 
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CHAPTER I. 

’ OF THE LigFS HBLATING TO GOf^RATlONS (a). 

■ » ■ 


The principal of tliose social institutions, called bodies cor¬ 
porate {corpcflra corparatti) or corporations, has already been 
in some measure explained ; and we have seen that they are 
artificial peraons endowed with the l^al capacity of perpe¬ 
tual succession (b). 

Of these [there is a great variety, subsisting for the ad- 
vsoicement of religion, of learning, or of commerce; in 
order to preserve entire and for ever those rights and im¬ 
munities, which, if they were granted only to those indi¬ 
viduals of which the body corporate is composed, would 
upon their death be utterly lost and extinct. To show the 
advantages of these incorporations let us consider the case 
of a college in any i>f our universities, founded ad studen- 
dum et orandum, for the encouragement and support of re¬ 
ligion and learning. If this were a mere voluntary assem- 


(a) Itiliivr trentises, the treatment 
of corporatiuiie at an earlier atage, 
may in one jioint of view appear 
preferable; there being branches 
of the law which cannot be dia« 
cussed without supposing an ae> 
(luaintance, to a certain extent, yfilh 
the law of corporations. Blackatune 
has accordingly inserted them in 
his* ^rst volume, prior to any 
consideration of the laws of pro¬ 
perty ; a position, it is conceived, 
which iw liable to much objection. 
But the arrangement adopted for 
the present work, ilbcessarily assigns 


die anbject to the place it occupies 
in the text;—these institutions being 
incident to the division of public 
rights, but having no immediate con- 
neodon with church or state. And 
no inconvenience appears likely to 
attend our method in this respect, 
as the nature of corporadons has 
already been explained in antici¬ 
pation, so iar as appeared necessary 
for the information of the student at 
the tfme. Vide snp.vol. i. pp. 3S6, 
4S-I, 4ri. 

(6) Vide sup. vah l. p. 856. 



124 BK.Xy. OP PUBUC BiaHTS.—PT.IIl. SOCIAL ECONOMY. 

[blyi the individuBls which compose it might indeed pray, 
Btttdy> and perform scholastic exercises together, so long as 
they coidd agree to do so: but they could neither frame' 
nor receive any laws or rules of thdr conduct—none, at 
least, which would have any binding force, for want of 
a coercive power to create a sufficient legal obligation. 
Neither could they be capable of retnining^any privileges 
or immunities: for if such privileges be attacked, which of 
all this unconnected assembly has the right or ability to 
defend them ? And when they are dispersed by death or 
otherwise, how shall they transfer these advantages to an» 
other set of students equally unconnected as themselves ? 

' So also with regard to holding estates or other property, 
if land be granted for the purposes of religion or leamii]^ 
to twenty individuals not incorporated, there is no legal 
way of continuing the property to wy other persons for 
the same purposes, but by endless conveyances from one 
to the other as often as the hands are changed. 

But when they are consolidated and united into a cor¬ 
poration, they and their successors are then considered as 
c^e person in law: as one person they have one will, which 
is collected from the sense of the majority of the indivi¬ 
duals : this one will may establish rules and orders for the 
regulation of tlie whole, (which are a sort of municipal 
laws of this little republic;) or rules and stetutes may be 
prescribed to it at its creation, which are then ip the place 
of natural laws.] Again, [the privileges and immunities, 
the estates and possessions of the corporation, when once 
vested in them, will be for ever vested, without any new 
conveyance to new successors. For all the individual 
members that have existed from the foundation to the pre¬ 
sent time, or tiiat shall .ever after exist, are but otve person 
in law, a person that never dies: in like manner as the rver 
Thaines is still the same.river, though the parts which com¬ 
pose it are changing ev|^y instant. 

The honour of originally inventing tliese political con- 
sti^tions entirely belongs to .tiie Romans. They were in- 
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[traduced, as Plutarch says, by Numa; who, finding, upon 
his accession, tjie city tom to pieces by the two rival fac¬ 
tions of Sabines and Romans, thought it a prudent and 
politic measure to subdivide these two into many smaller 
6nes, by instituting separate societies of every manual trade 
and profession. They were afterwards much considered by 
the civirtaw (c), in which they were called universitates, as 
forming one whole out of many individuals: or collegia, 
from bdng’’gathered together. They were adopted also by 
the canon law, for the maintenance of ecclesiastical disci¬ 
pline ; and from them our spiritual porporations are derived. 
But our laws have considerably refined and improved upon 
the invention, according to the usual genius of the English 
nation,—particularly with regard to sole corporations, con¬ 
sisting of one person only,—of which the Homan lawyers 
had no notion; their maxim being that tres fadunt colic- 
tilum{d ): though they held, that if a corporation originally 
consisting of three persons be reduced to one, si universitas 
ad unum redit, it may still subsist as a corporation, et stet 
nomcn universitatis (e).] 

Before we proceed to say more of corporations, it will 
be expedient to take a view of the several sorts of them; 
but here we must premise the general remark that we have 
no intention for the present to take any notice of those 
kinds which may be created (as will appear hereafter) 
under modem statutes, with new and peculiar incidents by 
way of innovation upon the principles of the common law: 
but mean to confine ourselves, in the first instance, to corpo¬ 
rations that are governed by those principles,—or, in other 
words, to corporations ordinarily and properly so called. 

[The first division of corporations is into aggregate and 
sole. Corporations aggregate consist of many persons united 
togethep into one society, and are kept up by a perpetual 
sudbession of members so as to continue forever—of which 
kind are the mayor and commonalty of a city, the head and 

(c) FT. L 3, t. 4, per tot 7* 

((f) Ff. 50,10,^ 9. 
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[fellows of a odlege, the jdean and chapter of a cathedral 
church. Corporations toU consist of one person only and 
his successors, in some particular station; who are incor¬ 
porated by law, in order to givjs them some legal capachies 
and advmitages, particularly that of perpetuity, whidbi in 
their natural persons they could*not have had. In this 
sense the sovereign is a sole corporation (/);" so is a 
bishop; so are some deans distinet from their several 
chapters; and so is every parson and vicar. And the 
necessity, or at least use, of this institution will be very 
apparent, if we considei^ the case of a parson of a church. 
At the original endowment of jwrish churches the freehold 
of the church, the church-yard, the parsonage-house, the 
glebe, and the tithes of the parish, were vested in the 
parson by the bounty of the donor, as a temporal re- 
compence to him for his spiritual care of tiie inhabitants, 
and with intent that the same emolument should ever after¬ 
wards continue as a recompence for the same care. But 
how was this to be effected ? the freehold was vested in 
the parson; and if we suppose it vested in its natural ca¬ 
pacity, on his death it might deseed to his heirs, and 
would be liable to his debts and incumbrances; or at least 
the heir might be compellable, at some trouble and ex¬ 
pense, to convey these rights to the succeeding incumbent. 
The law, therefore, has wisely ordained that the parson, 
qvatenus parson, shall never die any more than the sove¬ 
reign—by making him and his suoc^ors a corporation. 
By which memis all the rights of parsonage are pre¬ 
served entire to the successor; for the present incumbent 
and his predecessor who lived eight centuries ago, are in 
law one and the same person; and what was given to the 
one, was given to the other also. 

Another division of incorporations, either sole or aggre¬ 
gate, is into ecefestostteo/ and lay. Ecclesiastical corptAa-- 
tions are where the members are entirely spiritual persons,] 
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and incorporated as such,—[such-as bishops; certain deans; ■ 
parsons and vicars, which are sole corporations; deans 
.and chapters; and formerly prior and convent, abbot and 
mohks, and the Ijke bodies aggregate. These are erected 
for the furtherance of religion and perpetuating the rights 
of the Church. • 

t Lay corporations are of two sorts, cml and demosynary .. 
The cwil are such as are erected for a variety of temporal | 
purposes. The sovereign, for instance, is made a corpora- I 
tion, to prevent in general the possibility of an interregnum^ 
or vacancy of the throne, and to preserve the possessions 
of the crown entire. For immediately upon the demise of 
a sovereign, his heir is, as we have formerly seen (^), in hill 
possession of the regal rights and dignity. Other lay cor¬ 
porations are erected for the good government of a town 
or particular district, as a mayor and commonalty, bailiff 
iiT.d burgesses, and the like;] and these are now •‘oinmonly 
denominated municipal corporations, of whicti wr' w«hall 
have occasion to speak more at large before th* e * 0 '. l-.sion 
of this chapter; [others for the advancement;j; s' i j r;;. tjon 
of manufactures and commerce, as the trathuu cotjij>anies 
of London and other towns (A), and others f'n,- Uu l)ntter 
carrying on of divers special purposes,—as i tin- < .'lieges 
of Physicians and Surgeons, for the improvernent of the 
medical science—[the Royal Society, for the advancement 
of natural knowledge,—and the Society of Antiquaries, for 
promoting the study of antiquities. And among these the 
, general corporate bodies of Cambridge and Oxford must 
be ranked (t); for it is clear they are not spiritual or eccle¬ 
siastical corporations, being composed of more laymen than 
clergy; neither are they eleemosynary foundations, though 
stipends are annexed to particular magistrates and profes- 

jff) Vide lup. vol. ii. p. 468. . to the government, Arc. of these iuri» 

(a) See 7 Oeo. 3, c. 48, reflating versities, see 18 & 20 Viet. & 88, and 
in some respecta4he proceddinge' of cap.‘Kvii.(as to Cambridge); 17 & 
trading oompanies with joint stocks. Id.Vict. e. 81 1 18 & 19 Viet. e. 86; 

(0 Rex V. Cambridge Vice-Cban> 19'ft 20 Viet. oc. 31, 96 1 20 & 21 
cellor, 8 Burr. 1616. With respect. Viet. e. 26 (as to Oxford). 
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[sors, any more than other corporations where the acting 
officers have standing salaries; for these are rewards pro 
opere et labore, not charitable donations only, since every, 
stipend is preceded by servi|:ejand duty. . 

The elemosynary sort are sncKas are constituted for the 
perpetual distribution of the irec alms or bounty of the 
founder of them, to such persons as he has directed. Qf 
this kind are all hospitals for the maintenance of the poor, 
sick and impotent, and all colleges both in our universities 
and out of them (A); which collegqp are founded for two 
purposes: 1. For the promotion of piety and learning by 
proper regulations and ordinances. 2. For imparting as¬ 
sistance to the members of those bodies, in order to enable 
them to prosecute their devotion and studies with greater 
ease and assiduity. And all these eleemosynary corpora¬ 
tions,] though in some things (/) partaking of the nature 
of ec<‘lesiastical bodies, [are strictly speaking lay and not 
ecclesiiisttf h1 , even though composed of ecclesiastical per¬ 
son- (///' I ad accordingly they are not subject to the 
jurisdiction of the Ecclesiastical Courts, or to the visitations 
of the ordinary or diocesan in their spiritual characters (n). 

[Having thus marshalled the several species of corpora¬ 
tions, let us next proceed to consida*—I. How corporations 
in general may be created. 11. What are their powers^ 
capacities and incapacities. Ill. How corporations are 
visited. And IV. How they may be dissolved. 

I. Corporations, by tlie civil law, seem to have been 
created by the mere act and voluntary association of their 
members; provided such convention was not contrary to 
law, for then it was ilHcitum collegium (p). It does not 
appear that the prince’s consent was Necessary to be ac¬ 
tually given to the foundation of th^, but merely .that the 
original founders of these voluntary sociaties, for they were 

(ft) Such ai at Eton, Winohatter, (a) Christian’s Blackstone, vol. i. 
Manchester, && p. 472 (note). 

<0 1 BL Com. 470. (oj Ff. 47, 22,1. 

(m) Philips V. Bury, 1 Ld. Ilay4m.6. . ^ 
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[little more than such, should not establish any meetings in 
opposition to the'laws of the state. 

• But witii us in England, the sovereign’s consent is ab» 
polutely necessary^ to the erfection of any corporation— 
either implipdly or expressly given. 

The crosirn’s mplied consent is to be found in corpora- 
tidhs which exist by force of the common htc, to which our 
former kings are supposed to have given their concurrence.] 
Of this sort are [the sovereign himself, all bishops, parsons, 
vicars, and some others (p): who by. common law have 
been held, (as &r as our books can show us,) to have been 
corporations virtute officii: and this incorporation is so in¬ 
separably annexed to their offices that we cannot frame a 
complete legal idea of any of these persons, but we must 
also have an idea of a corporation, capable to transmit his 
lights to his successors, at the same time. Another method 
of Implication, whereby the crown’s consent is presumed, 
is as to all corporations by ;;mcnpf*ow, such as the city of 
London and many others ( 9 ), which have existed as corpo¬ 
rations, time whereof the memory of man runneth not to 
the contrary (r); and therefore are looked upon in law to be 
well created. For though the members thereof can show 
no legal charter of incorporation, yet in cases of such high 
antiquity, the law presumes there once was one; and that, 
by the variety of accidents which a length of time may 
produce, the charter was lost or destroyed. 

The methods by which the crown’s consent is expressly 
given, are either by act of parliament or charter. By act 
of parliament, (of which the royal assent is an indispensable 
ingredient,) corporations may undoubtedly be created (<);] 

(jv) Blackstone enumerates cAvreft- in Jket of continual occurrence,) it 
•wardeni also. But these are only a has latterly been usi&l, when certain 
* guoii corporation. See Smith«. Ad- objects of an ordinary kind are in 
kins, S4dee. & W. S62. view, to introduce an adoption, in • 

(f) 8 Inst 830. general .terms, of certain other acts, 

(r) Vide sup. vol. 1 . p. 48. consolidating the provisions usually 

(«) We may remark here, that iii made by parliament in reference to 
acta of parliament fw creating or such ol^jecta These* consolidating 
regulating corporations, (which are dots are chiefly—The Companies 
VOL. III. * ’ _ • K. 
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. [as w«ll as by royal charter: but it is obsen^ble that the 
authority of parliament, as regards their creation, has been 
frequently exercised only m aid or corroboration of the 
royal prerogative; as wh<^ the charter*pf the College of 
Physicians, (of the tenth year pf Henry the.eighth (t),) 
was afterwards confirmed by the statute 14 &r 15 Hen. 
VIII. c. 5; or when the crown was permitted by statute 
5 & 6 W. tc M. c. 20, to erect the eorporation of the Bank 
of England with certain powers; or when by the more 
recent statute of 6«& 6 Will. IV. c. 76, it was enacted, 
that, upon petition of the inhabitant householders of any 
borough in England or Wales, the'^ing might, by his 
charter, incorporate such borough according to the provi* 
sions of that act («). 

The creation by the crown of a body corporate [may be 
performed by the words, creamus, erigimuSffimdamus, incor- 
poramtiSf or the like. Nay, it is held that if the crown 
grants to a set of men to have gUdam metcatorianif a mer¬ 
cantile meeting or assembly (u), this is also sufiicient to 
incorporate and establish them for ever (a;). 

The crown, (it is said,) may grant to a subject the power 
of erecting corporations (y), though the contrary was for¬ 
merly held {z ); that is, it may permit the subject to name 

Claunes Consolidation Act, 1845 (8 these gilds as were commercial, gra¬ 
ft 9 Viet. c. 16), Lands Clauses dually took the shape of our present 
Consolidation Act, 1845 (8& 9 Viet, municipal corporations, whose place 
c. 18), Railways Clauses Consolida-* of meeting, it may be observed, is 
tion Act, 1845 (8 & 9 Viet. c. 20). still called the GttUd-haU. Sonie 
An instance of the manner in which curious information as to the Anglo- 
the adoption is introduced, occurs in Saxon gilds or dubs will be found 
the 151st section of the recent act of in Turner's Hist Ang. Sax. vol. iii. 
18 & 19 Viet c. 120, called **Tlie p. 98, 6th ed.| wlmre mention is 
MetropoluLocdl Management Aot” made, among ether instances, of a 
(f) 8 Rep. 114. gild of the cl«^ at Canterbury, 

(n) Vidk Rutter «. Chapman, 8 and a g^ of thegni atCamhridge. 
Mee. & W. 1. («} 10 Rep. 80; 1 Rdl. Ah. 518. 

(v) CHId signified among tho Saxons (y) Bro. Ab. tit Prerog. 58; Vin. 

a fraternity, and wasderiTedfrom the Prerog. 88, pi. 76. 

▼eib 2ilbBn,.to pay, because every (s) Year B^k, 2 Hen. 7,18; et 
man paid his share towards the ex- videper Lord kenyon, R. v.Coopcn' 
ponses of tbs community. Sucif of Coidpany, 7 T. R. 648. 
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[tiic persons and powers of the corp(Rration at his pleasure; 
but it is really tfie sovereign that erectSi and the subject is 
but ^e instrument: for, though none but the crown can 
.make a corporatibn, yet quA fixiAt per alium, facit per se. 
In this manner the ChamjeUor of the University of Oxford 
has power by charter to erect corpora^ons; and has ac> 
tually often exerted it in the erection of several matriculated 
companies of tradesmen subservient to the students.] 

When a corporation is erected, a name is always given 
to it (a), or, supposing none to be actually given, will attach 
to it by ittplication; [and by that name .alone it must sue 
and be sued, and d$ all legal acts; though a very minute 
variation therein is not material;] and the name is capable 
of being changed (by competent authority (&),) without 
aifecting the identity or capacity of the corporation in other 
respects (c). But some name [is the very being of its con¬ 
stitution ; and though it is the will of the sovereign that 
erects the corporation, yet the name is the knot of its com¬ 
bination, without which it could not perform its corporate 
functions (d). The name of incorporation, says Sir E. 
Coke, is as a prope%name or name of baptism; and there¬ 
fore when a private founder gives his college or hospital a 
name, he does it only as a god-fother; and by that same 
name the king bapftzes the incorporation (e). 

II. After a corporation is so formed and named, it ac¬ 
quires many powers, rights, capacities and incapacities; 
.which we are next* to consider.] 

Among them are some which attach both to corporations 
sole and aggregate, viz. 1. They may purchase lands and 
hold to them and their Successors (/), as natural persons 
' may, to hold to them and their heirs {p ); diough their 

(a) SlaclcBtone uyi a fiSxne mm# . (e) 4 Rep. 87. 
be given (1 Bl. Com. 478) | but it (i() Gilb. Hiet. C. P. 182. 
appears by 1 Salk. 191, that a name (e) 10 Rep. 28. 
of ineorpocatioD may be impUed, (/) As to Ude by succession, see 

(ft) See Queen Registrar of 2, Bl. Com. 480. * 

Joint-Stock Companies, 10 Q.B^889. *. (|g) 10 Rep. 80. 
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power of holding lands is subject to the provisions of the 
statutes of mortmain^ of which we have spoken in a* former 
place (A). 2. Aggregate corporations; when of the eTe«mo< 
synary, or ecclesiastical, dr municipal Wnd,—and corpo-* 
rations sole,—are, in general, subject to certain’restrictions 
with regard to the alienation of their lands, a poinl to whiph 
we have also had occasion elsewhere to refer (<). But the 
other incidents of which we speak belong, m general, to 
corporations aggregate only: viz. 3. [They may sue or be 
sued, implead, or be impleaded, grant or receive,] and do 
all other acts, [by the corporate name,] as natuf&l persons 
may by their individual names. 4. And, as a corollary 
from this, they are amenable to such judgments as shall 
be given against them in any suit, in respect of the cor¬ 
porate property only; and not so as to' fix any liability on 
the members or corporators personally or individually (ft). 
6. Their acts are to be under their common seal; [for a 
corporation, being an invisible body, cannot manifest its 
intentions by any personal act or oral discourse. It there¬ 
fore acts and speaks only by its common seal. For thougli 
the particular members may express ftieir private consents 
to any act, by words or signing their names, yet this does 
not bind the corporation: it is the fis^ng of the seal, and 
that only, which unites the several assents of the individuals 
who compose the community, and makes one joint assent 
of the whole (1).] There are some personal acts however as 
to which convenience has introduced an exception to this 
rule. Thus a corporation may (through its head) give 


(A) Vide sup. p. 9d; et sup. vol. t. 
p. iSi, 

(i) Vide si^ toI. i. p. 471. Et 
sup. p. 95f &e. 

(fc) The meztin of the civil law is 
the same: " Si qM aaieerritaii it- 
bstar, ringuU$ tun Metw i 'nee quod 
d$btt tHtbunitttt, titiguU dc&sai."— 
Ff.8,4,7. , 

' (Ij Dav.44,48. See the followii^ 
casea as to the necessity (in general) 
that the acts of a corporation sh^lild 


be under seal: Governor and Com¬ 
pany ef Copper Mines «. Fox and 
others, 16 Q. B. 229; Coit «. Am- 
beigate, Be., Bailwa]; Company, 17 
Q. B. 137 ; Diggle «. Lon^qp and 
BlackwaB Railvray Company, 6 
Exeb. 442; Smart o. Guardians of 
the West Ham Union, 10 Each. 
867 ; Smith e. Hull Gloss Company, 
8 C. B. 668.* As to ecclesiastical 
corporations, vide SSt6 Viet. c. 108, 
8.27. 
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command to a bailiff to mfdce a distress, and this needs not 
to be authenticatfsd under the common seal (m). 6. They 
may [make byelaws or private statutes for the better go¬ 
vernment of the corporation ; irhich are binding on them- 
'selves, unless contrary to the laws of the land (n),] or con¬ 
trary to or inconsistent wkh their charter (o), or manifestly 
uareason^le {p). [For' as natural reason, is given to the 
natural body for tlie governing it, so bye-laws or statutes 
are a sort of political reason to govern the body politic. 
And this right of making bye-laws, for their own govern¬ 
ment, not contrary to the law of the land, was allowed by 
the law of the Twelve Tables at Rome.} And in our law 
it is held to be a right so much of coarse, as regards every 
corporation, that if the charter by which certain persons 
are incorporated give to a select body, out of their whole 
number, a power to make bye-laws as to certain specified 
matters, the body at large is nevertheless at liberty to make 
them with regard to all matters not specified (q). Every 
<.‘orporation, too, has a right, as of course, to alter or re¬ 
peal the bye-laws which itself has made(r). 7. It is sub¬ 
ject to certain disabilities, which may compendiously be 
stated as follows. A corporation [must always appear by 
attorney, for it cannot appear in person, being, as Sir E. 
Coke says invisible, and existing only in intendment mid 
consideration of law.] It cannot be executor or adminis¬ 
trator, [nor perform any personal duties; for it cannot take 
an oath for the du& execution of the office. It cannot be 

^. (m) liUtw. 1497; 1 Salk. 191. are void. (19 Hen. 7| c. 7: 11 

(h) As where a bye>law is made Rep. 54.) 

limiting the number of apprentices (e) See Rex v. Cutbush, 4 Burr. 
Srhich each member shall take. (R. 2204; lloblyii ». Rose, in error, 2 

V. Coopers’ Company, 7 T. R. 543.) Bro. P. C. S29; R. v. Cambridge, 

No trading company can make laws 2 Selw. N. P. 1144. 
which may afffect the royal preroga- ( p) See Piper «. Chappell, 14 
tive,*«r the common profit of the Mec. & W. 624; Queen (The) ih 
people, under penalty of 401., unless Powell, 3 Ell. & BL 377. 
approved by fhe chancellor, trea- (q) R. v. Westwood, 7 Bing. 1; 
surer, and* chief justices or judges S. C. 4 B. fr Cress. 781} 4 Bligh, 
in their circuits; lyid, even if ap. N. S. 213. * 

proved, sliil, if contrary to law, they * (r) R. s. Ashwoll, 12 East, 22. 
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{seised of lands to the use of another; for such kind of con¬ 
fidence is foreign to the aid of its institution («).] And in 
geuB^ it can be gufity of no cxtme in its corporate capa- 
dty<0> Yet it is ]ialde,ki'certBiB cases, to an indictment,— 
as adiere it aHows a bridge, the repair of Which belongs to 
it by law, to fall into decay. Aiid it is capable of suing or 
being sued for breach of contract, and fisr many otlier kinds 
of civil injury. But a corporation*cannot be excommu¬ 
nicated ;] for it has no soul, as is gravely observed by Sir 
£. Coke (tt): ndtber is it liable tp be summoned into the 
ecclesiastical courts upon any account; for those courts act 
only fro salute aa£ime(o).] Moreover, {jBggr^ate corpo¬ 
rations that have by their constitution a head, as a dean, 
warden^ master, or the like, cannot do any acts during the 
vacancy of the headship, except only a}^omfing another; 
neither are they then capable of receiving a grant; for such 
corporation is incomplete without a head(ar). But there 
may be a corporation a^regate constituted without a head: 
as the collc^ate church of Southwell in Nottinghamshire (y), 
which consists only of canons'(;!r); and the governors of 
the Charter-house, London; who have no president or supe¬ 
rior, but are all of equal authority. 8. Another incident of 
corporations aggregate is, that the act of the major part is 
esteemed the act of the whole (a). By the civil law, the 
major part must have consisted of two-thirds of the whole; 
else no act could be performed (i): which perhaps may be 
one reason why they required three at least to make a 
corporation. But with us any majority is sufficient to de¬ 
termine the act of the whole body. And whereas, notwith- 

(«) Bro. Abr. tit. Feoffment al Viet. o. 118, aa. 18, 86, 41 i 4 & 5 
Uaea, 40; Bac. on Uaea, 347. Viet. c. 89, a. 12. 

(0 1 BL Com. 476. See The (a) Blaekatone aajra prebendaries, 
Queen e. Pocock, 17 Q. B. 84; but by8 B 4 VicUc. 118,a. 1, caweM 
Steveaa a. MidUand Railway Com- ia now tbeproper appellation, 
pany, 10 Exeb. 888. ' (a) Bro. Abr. Corporation,'81,84;. 

(a) 10 Rap. 82. * . Aa to the oonacut of the minority 

(») 1 Bl. Com. 477. preaent bmnf auffieient,. Cottop «. 

(a) Co. Litt. 268, 26A Daviea, 1 Str. 88; Oldknow v. Wain- 

(y) See aato'tuqienaioBof canon-, wrtght, 2 Burr. (•1017. 
riea or prebends at Soudiwell, 3 B 4 * Ft 3, 4, 8. 
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{standing the law stood tiras, some fonnders of corporations 
had made statMes in derogatioa of the common law,— 
yaking, very fireqaently, the tmammous assent of the 
soci^y to be necessary to any. eorporate act, (which King 
llienry the eighth found to be a great obstruction to his 
fiivourite^scheme of obtniiimg a surrender of the lands of 
ecclesiastical corporations),—it th^fore ^lacted by 

stat. 33 Hen. Vill. c. 27, ** that ^ private statutes shall 
** be utterly void, whereby any grant or election made by 
** the head, with the concurrence of the major part of the 
“ body, is liable to be obstructed by any one or more being 
** the minoritybut this statute extends not to any nega* 
tive or necessary voice given, by the founder, to the head of 
any such society (c).] 9. It is also incident to corporations f 
aggregate to have the power of electing their own members 
and officers; and thus perpetuating their own succession. 
When this power is not specially assigned, by the charter 
which creates a corporation, to a particular'portion of the 
members, it belongs to the major part of the whole mem¬ 
bers duly assembled for the purpose. It may be delegated, 
however, by a bye-law, (except in the case of municipal 
corporations (d),) to a select body of the corporators; who 
then become the representatives, as regards this matter, of 
the whole community (e). But though (to prevent confusion) • 
the number of electors may be thus restrained, on the other 
hand, the number of persons out of whom the election is 
'to be made Cannot be diminished by a bye-law ('/"), 10. It ' 
is alsn incident to a corporation aggregate, that they [may 
take goods and chattels for the benefit of themselves and 
their successors,] as natural persons inay for themselves, 

(e) It hu been remarked by Mr. " racy of wMeh has been questioned, 
ilustice Colmidge, in hia edition of “ For no such doubt could have 
Blaylutone, that ** every ease in ** arisen if the statute of Hen. 8 bad 
** which the doubt has been, whether *' taken away such negative in all 
*'the atatutea, in fact, give a negative instancea.**—Bl. Com. by Cole- 
**ar necessary voice to the head or ridge, vol. i. p. 479. 

*' any other member the corpo- (df) Aa to these, vide post, p. 148. 

ration, conflrma «by implication , (e) Bex «. Spencbr, 8 Burr. 1827. 

" Blackstone^s position, the ,8cqu- . ^(/) Ibid. 1888. 
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tbeirOKecutorssnd admimstrators; [but a sole corporation 
canlnot] take' goods in his corporate capai^ty (ff), because 
[such moveable property is liable to be lost or emb^led, 
and would raise a multitude disputes between the* sue* 
eessor and executor ; which the law is cafbful to avoid (A).] 
With regard to sole corporatimfs, however, [a ^consider¬ 
able distinction must be made. Fcht if such sole corpo- 
raUon be the representative of a number of pe^ns; as the 
master of a hospital, who is a corporation for the benefit 
of the pom brethren ; an abbot, or prior, by the old law 
before the Reformation, who represented the whole con¬ 
vent; or the dean of someantient cathedral, who-stands in 
the place of, and represents, in his corporate capacity, the 
chafer; such sole corporations as these have, in this re¬ 
spect, the same powers as corporations aggregate have, to 
take personal property or chattels in succession. And, 
therefore, a bond to such a master, abbot, or dean, and his 
successors, is good in law; and the successor shall have 
the advantage of it, for the benefit of the aggregate society 
of which he is in law the representative (f). Whereas, in 
the case of sole corporations, which represent no others 
but themselves, as bishops, parsons, and the like, no chattel 
interest can regularly go in succession; and therefore, if a 
lease for years be made to the Bishop of Oxford and his 
successors, in such case his executors or administrators, 
and not his successors, shall have it (j).] . 

AU these capacities and incapacities belong as of courser 
to dll bodies corporate; and result from the very act of 
incorporation, without any express mention being made' 
of them in the charter. But they do not attach to any 
bodies of persons unincorporated; however connected they 
may be in point of'social position, or however united by 

(g) CaLitt. 46. successor be appeinte*d{ whi^ is 

(h) Another reason is elsewhere conirary to the nature of a chattel 
stated by Blackstone (vol. U. p. 4S1), ititWest. . 

viz. that if such chattel interest were (i) Dyer, 48| Byrd W.ilford,Cro. 
allowed to descend to a saccarser, the Efiz. 464. 

property itself would be in abeganee, (j) 2 Bl. Cott. 481, cites Co. Litt. 
from the death of the owner tilt * • 
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express compact. Thus the inhabitants of a paii^cular 
parish are n^ capable, without being incorporated, of 
. holding lands to them and their successors; though they 
are'capable of recmving a general grant of incorporati^m, 
which would enable them €> hold such an inheritance (A). 
And-though a voluntary society of numerous individuals 
should unite together by mutual agreement for common 
purposes, shpi^^rotide a common stock by subscription, 
and should wl^ect thenuelveB to laws of their own creation 
for the government of their society,--yet all this will not 
entitle them to the privily of suing or beii^ sued in their 
social capacity, or protect them from individual liability: 
but each member,—even though a holder only of a par¬ 
ticular share, and chargeable only to a limited amount 
according to the articles of agreement,—will be liable 
nevertheless to be sued in his individual capacity, by ail 
rtrangers having demands upon the society at large, in die 
same manner as if he were a member of an ordinary part¬ 
nership, to the full amount of those demands (1); though, 
on the other hand, he is entitled, in general, as in the case 
of an ordinary partnership, to have all the other members 
joined with him as defendants (m). Indeed, it has been 

held that for such a society, or for any persons, to assume 

* 

(le) Ashby v. WhitCi Lord Rayni. some legislative pTovisions. See 59 
951; S. C. 3 Salk. 18 ; 12 Rep. 121. Geo. 8, c. 12, as. 12,17, 25 | 5 & 6 

It is to be observed, however, that Will. 4, c. 69, s. 5; 5 & 6 Viet. c. 18. 

there is much property in lands (I) To establish such a liabili^, 
aud houses throughout the kingdom however, it must appear that the de- 
* which is said popularly to belong to roand is one for which the society at 
tho pariiiA. Such property has gene- large is properly answerable { wUch 
rally been given w devised to eha- must depend on its constitution and 
ritable purposes connected widi the the course of dealing out of which 
poor of that parish; but the instru* the demand arises. (See Attwood v. 
ment of gift or will is often lost, and Small, 7 B. & C. 390; Bramah u. 
the trusteel not known. In some Roberts, 8 Bing. N.C. 963 1 Flamyng 

inAdbees too it happens that the e. Hector, 2 Mee, & W. 179 1 Todd 

property is given or devised not to v. Endy, 7 Mee. 3c W, 427 { SBfee. 
a^ individual trustees, but to the 3c W. 505; et sup. vol. ii. p. 98.) 
oyerseens 3cc. in trust, though these (m) An exception to this has been 
oflBcnrs are not cMspetent in law to recently introdueed-in the case where 

hold to them and th'Sir successors. * .more than twenty persons canyon 
(See 9th Poor Law Rep. p. 29.) *To in partnership a htisiness having 
meet such inconveniences there exbt* gain for ito object; vide peBt,p. 141. 
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to ^^bemsdves the of « eorporation, and to at- 

tem]it to act and to hold thoBeiselviea out such without 
B chai^to’,—is an mvaston of die loyid pverogathre, and in, 
the natuve of a orinraud offisno^ at tte connnon law («)i 

It is obvioas ihat some of the capacities or jg^rivileges 
abore ponded ont as ;beik»ig^ag io eotporations, (particu¬ 
larly of the memb^ heing eimiapt Itobi personal and 
individual Ikbdity,) operate slatmg^y io the advantage 
perBons associated in great nnmhers for common objects, 
and more especially for obfeets of a commercial kind. 
Yet, as the law stood nntd a receat period, the only . 
method by which these privd^es or any of them could be 
obtained by any association of pesons, (d* that of special 
parliamentary enactment, by way of exception from the 
general rule, be put out of question,) was that of pro¬ 
curing itself to be formed into a corporation; and this 
could be done (as we have seen) only by act of parliament 
or royal charter; while on the 6ther band, when such in- 
corporaticm was once obtained, these privil^esall attached, 
as of course, and without any exception or restriction, to 
these persons and their succ^sors for ever. This state, of 
tlungs gave rise, as the spirit of commercial enterprise 
advanced, to great dissatisfaction among laige classes df 
the community; there being many cases in which the 
solicitation of associated persons to be formed into a body 
corporate, with all-its attendant privilegdt, was found to be* 
^effectual, owing to the caution exercised both by parlia-. 
ment and the advisers of the crown, in reference to this * 
subject;—a caution suggested by the feet, which expe¬ 
rience had so friHy established, that the enterprises of such 

(if)Duverg^erii. FeIlo«Mi,fi Bing. **ponte bodies,** by making their * 
248} S. C.tn enor, 10B.& C. 826. diaresin stock traSsftvable, &c. But 
By tbs statute 6 Geo. 1, o. 18 (com- ifils SMt sms repealed by 6 GeS. S, c. 
monly called the Bubble Act), en- 91,urkiobat the same time remitted 
actedfcaya Blaokstone, **in the year' saoh companies to the genmral pro- 
** after infamoue South Sea pro- bibitlon of the common law. See 
**ject had beggdredhatf the nation,’* Duvergier e. FeiHewes above cited, 
it W8B made hij^ly penal for suh- * Garrard v. llbrdey, 6 Man. & Gr. 
eertbers t» public undertakings to 4'7^ : and Harrison r. Heatborn,‘ 6 
** |>reumse to act as if they were cor* * Man. k G. 140. 
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associaiioiis are often of raeh or fraudulent conception, and 
of ruinous cons^uoice to &ose who are tempt^ to be¬ 
come sabscribcm (o). The desire, however, to •dbviate. this 
dissaiisfiiction, as^frir as consiirtent with toe welfiure of the 
‘ phblic at large, at length inlduced toe legislatare to make 
toe experiment of authorizing toe crown to grant charters 
of ^uaUjied incorporation (as it may be termed), that is, 
charters creative of bodies corporate to which some only 
of these privileges should attato, or to which they should 
attach in a partial or modified sense, or which should be 
for a limited period only, or subject in some other respect 
to restrictive regulation. Accordingly by statute 7 WilL IV. 
& 1 Viet. c. 73, after a recital, that ** divers associations are 
** and may be formed for trading ot other purposes, some 
" of which associations it would be inexpe^ent to incor- 
“ porate by royal charters, though it would be expedient 
** to confer upon them some of the privilege of and in- 
« cident to corporations created hy royal charters, and also 
** to invest such associations, or some of them, with certain 
** other powers and privileges,” her Msyestyis empowered 
by letters-patent to grant to any company or body of per¬ 
sons associated for any trading or other purposes what¬ 
ever, and to the hrirs, executors, administratQrs and as¬ 
signs of any such persons, although not incorporated by 
such letters-patent, any privilege or privileges which, ac¬ 
cording to toe common law, it would be competent to toe 
• crown to grant to^any such company, by charter of incor- 
jioration. And toe letters-patent may contain provisions 
’ declaring the members individually liable in*their persons 
and property to such extent only as shall be limited by 
such letters-patent. And as regards charters of incor¬ 
poration, this act also provides that her Majesty may limit 
tlie duration of them for a term of years, or any other 

period whatsoever; and may also make the corporation 

• 

lo) By, a very recent Act, di- fraud, of a. misdemaanor, and may 
rectors, members or public officers be sentenced to penal servitude. See 
of a public company are^made ^ 20 ft 21 Viet. o. 54^ 
guilty in certain specified c^pes^of . ^ 
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thereby formed, subject to all the provisions in the act 
contained as to unincorporated companies^ 

In the same spirit, but with still wid^ departure from 
the pnnciple of the common have heen since passed 
the acts with respect to Jomt^btock Componies; a term of 
modem invention,* and which lies served to eiqiress all 
voluntary associations or partnerships, the shares m wliich 
are freely transferable by the hoMep thereof without the 
consent of the body at large. These acts pursue, like tbg^ 
of 7 Will. IV. & 1 Viet. c. 73, the plan of qualified inco^ 
poration; but add to it the large and very important con¬ 
cession of allowing it to take place at the mere pleasure 
of parties, and without the co-operation either of parlia¬ 
ment or the crown. Of these acts it will be necessary to 
notice the two last only; their predecessors having been 
all (subject to some partial exception) repealed (o). By 
these two, viz., the 19 & 20 Viet. c. 47, called ** The Joint 
Stock Companies Act, 1856,” and the 20 k 21 Viet. c. 14, 
called ** The Joint Stodt. Companies Act, 1857,” (from 
the operation of which, however, it must he observed 
that insurance companies are specially excepted (j?),) it 
is provided, that any seven or more persons associated 
for any lawful purpose may, by subscribing their names 
to a memorandum of association, and otherwise comply¬ 
ing with the requisitions of the act relative to registrar 

(o) These ore the 7 & 8 Viet c. **'ponies Act, 1850,' until such com- 
110, intituled " An Act for the Re- ** pony ohtoinregistsation under the . 

" gistrotion, Ineorporotion and Re- " two acts last mentioned; but from 
"yulation of Joint Stock Com- "that time shall be repealed os Uf ^ 
"ponies," 10 8c A Viet e. 78, inti- "such compatiy." • 

tuled ** An Act to amend on Act for (p) 19 & 20 Viet. c. 47, s. 2. As 
" the Registration, Ineorporotion and to /nsuraaee companies (existing or 
" Regulation of Jmnt Stock Com- future), they remain sulked to the 

"panies," and 18 & 19 Viet c. provisions of 7 8t 8 Viet c. 110, and 

133, called "The Limited Ligbility any act amending the'same. See 
" Act, 1885." By sect. 28 of the 20 & 21 Viet c. 80. By the"same 
Joint Stock Companies Act,* 1887, section of 19 & 20 Viet. c. 47, 6aaft. 
these are " unrepealed as to any isg companies were also excepted i 
" company completely registered, but the present state of the law as 
" which has noi obtained registra- , to th^sc will be found post, chap. 

" tion under ' The Joint Stock Co^- xiy. 
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lion, form themselves into an incorporated company with, 
or without, limi^il liability ( 9 ); and that for this purpose 
*the- 4 nemorandam pf association shall, with ,the articles 
of association (if any), be 4i3ivered to an ofSicer called the 
Registrar of Joint-Stock ^Companies, who shall register the 
BAiSfff and that thereupon the Registrar shall certify that 
ttie company is incorporated, and in the case of a " limited ** 
company that the company is limitedand thereupon 
the subscribers, together with such othqr persons as may 
from time to time become shareholders, shall be a body 
corporate, by the name prescribed in the memorandum of 
association, with such power to hold lands as in the act pro> 
vided (r). But, on the other hand, the act establishes an 
individual liability in the case of each shareholder for the 
debts of the company, and establishes it to the amount, if 
the company be “ limited,” of what may remain due on 
the shares held by him,—or, if ** unlimited,” to an amount 
sufficient to pay the debts of the company, with all costs 
and expenses. This liability, also, is to continue in the case 
of a ** limited” company for one year after his shares shall 
have been transferred,—and in the cfise of an ** unlimited” 
one, for three> years; but, on the other hand, tlie share* 
holder is, in the latter case, protected from liability with 
respect to any debts contracted after the transfer; but in 
the former, has no such protection. And there is besides 
, a provision that if more than twenty persons shall carry on 
in partnership any trade or business having the procure* 
'rnent of gain to the partnership for its object, such persons 
shall,— unless registered as a company under the J oint-Stock 
Companies Act, 1856, or constituted a company by some 
act of parliament or royal charter, or engs^ed in working 
mines within, and subject to the jurisdiction of, the Stan¬ 
naries,—^be severally liable Cor the payment of the whole 
debts of the partnership, and may be sued" for the same, 
igrithout joinder of any of the other members (s). .Any 
creditor, moreover, to whom the company is indebted in 

(;) 19 & 20 Viet c. 47, e.^3. . maling the 4tb section of 19 & 20 

(r) Ibid. u. IS, S8. * * Viet e.Ji7. ' - 

(•) 20 Sc 21 Viet. c. 14, 8. S, re * * • , • 
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move thaxi 50/. may senre a demand mjmd it under his 
lumd, requiring it to pay the sum so dn^acnd if he obtain 
no satis&u^on within Aree'weeks, he. may take prcfloeed- 
mgs to have the company %ob§tnd up (s) \ and these pro> * 
ceedings may also.be taken by c^y creditor, whatever the 
amount of his debt, if, in any ordinary actioi9 dTIhiit 
against the company in its corporate .character, the execu- 
ticm npon the judgment, decree, or order made !h his favour, 
is returned by the sheriff unsatiafied (0* The windiny-up 
is to take place upon a petition presented by the creditor 
to the proper court; which, if the company be limited,*’ 
is the court of bankruptcy having jurisdiction in the place 
where the company’s registered office is situate, and, if the 
company be ** unlimited,” the High Court of Chancery (u). 
Such court may accordingly make an order for the wind- 
ii^-*up: and to assist in that operation may appoint an 
effidal UqmdaUyTf or (where required) more than one such 
officer; who is to t|ke into his custody all the property, 
effects and choses in action of the company, and deal 
with them, by way of sale or otherwise, under the sanction 
of the court (n). And, as soon as may be after this order, 
the court shall cause the assets of the company to be 
collected by the official liquidator, and applied in discharge 
of its liabilities in a due course of administration (m); and 
may also proceed to make «dU on the several share¬ 
holders (:r) (termed by the Act, when so called upon, con-. 

(y)) to the extent oi their liability respectively; 

* 

• 

(«) 19 & 20 Viet. c. 47, ■> 68. (o) Sects. 88—>90. In cases within 

Thera are prior aets celadve to the die Jurisdiction of tha eoortof bank- 
winMng-vip of Joint Stock’ Com- ruptcy, the tffidal agsignee named by 
paniao, via. 7 Sr 8 Viet. c. Ill; 11 the court shall be the official liqui- 
& 12 Viet. c. 46, and 12 8t 18 Viet, dator (aect 88); though where the 
C.IO81 hut none efthem are to apply . wiading-np takes place at thMuit of 
to oompaniea rostered under the a ereditor, die magw part in value 
Jmnt Stock Companies Acts, 1866, of the creditors may appoint an offi- 
1857. (Bee 19 8( 20 Viet. e. 47, a. dal liquidator to act coheurrently 
108, and 20 n 21 Viet. c. 49, a. 11.) with die official aedgn^ (Ibid.) 
Tbeee prior aete, (to which some em-' Et vide 20 & 21 Viet. c. 14, s. 16. 
iating companiea are atOl aubjeet,) Sect. 76. 

•ere ameuded by 20 ft 21 Viet c. 78. '' («) Sect 82. 

to Ibid. * . • (y) 

(e) Sect. 60. ‘ 
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and all monies raeeived on accoant of the sale of the 
assets of the coApany, or in respect of the calls made on 
the ^ontributoriejs, shall be paid (after the necessary de- 
. d actions for court expenses)^ ^nio the Bank of England, or 
some branch thereof, as the court may direct (jr), with a 
vi ow to^the ultimate distribution among the creditors. 
And as soon as the affairs of the company have been com- 
])letely wound up, the court shall make order for its im¬ 
mediate dissolution (a); upon which it shall be dissolved 
accordingly. To this general view of the subject of 
winding-up, however, it must be added, that, whenever a 
company is unable to pay its debts, a petition for winding- 
up may be presented by a contributory, as well as by a 
creditor (ft); and that there may also be a voluntary wind- 
ing-up: which takes place when the company itself, at a 
general meeting, passes a special resolution for the purpose, 
founded on the votes of three-fourths of the shareholders 
assembled (c): and that in this latter case, the official 
liquidator is appointed by the company itself; and may call 
upon contributories at his own discretion, and exercise all 
his powers without the intervention of any court {d)» 

III. Returning from this digression [we proceed next 
to inquire how corporations may be visited. For corpora¬ 
tions, being composed of individuals subject to human 
frailties, are Uable, as well as private perscms, to deviate 
from the end of their institution. And for that reason the 
. Ikw has provided proper persons to visit, inquire into, and 
correct all irregularities that arise] in them. 

[With regard to all ecclesiastical corporations (e), the 
ordinary is their visitor, so constituted by the canon law, 
and irom^ thence derived to us. The pope formerly, and 
noiy j;he crown, as supreme ordinary, is the visitor of the 

(c) 19 & 20 Viet. e. 47, i. 83. - ^ liquidator to act concurrently with 

(a) Sect 98. the official asaignee. Sect 88; et 

\b) Sect 60. In the court of vide 20 & 21 Viet c. 14, a. 15. 
bankruptcy, if the wlhding«up take ^ (e) Sect. 34. 
place at the auit of a eontrib|itoiy, . [d) Sect 104. 
the mqjor part in value of the con> ^ (<) Vi^e aop.'p. 126. 

tribntoriea may appoint w official * • . 
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archbblipp or metropolitan; the metropolitan has the 
' charge and coercion of all his suffragaivl^^ops : and the 
btshops in their several dioceses are in ecclesiastical .mat>< 
teni the visitors of all deans and chapters, of all parsons 
and vicars, and of all other spintual corporationa(/).] 

With respect to* lay corporations of the eleencinsy^ry 
kind {g), [the founder, his heirs, or assigns, are the visitors f] 
for in a lay incorporation the ordinary cannot visit. Yet 
[if the sovereign and a private man join in endowing an 
eleemosynary foundation, the sovereign alone shall be the 
founder of it;] for here the royal prerogative prevails. 
The founder has also a right to appoint a visitor, and 
to limit the jurisdiction that he is to possess; and if the 
heirs of a private founder fail, and no visitor has been ap¬ 
pointed by him, the right of visitation devolves in such 
case upon the crown, and is exercised, on behalf of the 
crown, in the Court of Chancery (A). 

As to a dvil lay incorporation (i), it has no visitor, in 
the sense of the term here intended—^but the misbehaviour 
of all bodies corporate of this class are inquired into and 
redressed,'and their controversies decided, in the Court of 
Queen’s Bench, according to the rules of the common 
law (A). And accordingly in the case of the College of 
. Physicians, though the king by his letters-patent had sub¬ 
jected that body [to the visitation of four very respectable 
persons,—the Lord Chancellor, the two Chief Justices, and 
the Chief Baron,—though the college had accepted this 
charter with all possible marks of acquiescence, and had 
acted under it for more than a coitury; yet, in 1753 the 
authority of this provision comii^ into dispute on an ap¬ 
peal preferred to these supposed visitors, they directed the 
legality of their own appointment to be ai^ued: and, as 
this college was merely a civil and not an eleemos)^^ry 
foundation, they at length det^^ined, upon several days’ 

solemn debate, that they had no jurisdiction as visitors; 

*• 

(/) Bee Re Dean of York, 2 Q.B. (A)R.v.CBth^neHaU,4T.R.238. 

1; The Queen e. Dean of Rochester,' (t) Vide eup. p. 127. 

iraB. 1. * <(;t)*Per Holt. Philips V. Bury, Ld. 

• (jg\ Vide sup. p. 128. ' ' Raym. 8. 
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• 

[and remitted the appellant, (if aggrieved,) to his^egular 
remedy in his mcj^ty’s Couil of King’s Bhneh.] 

, Hospitals are eleemosynary corporations. [These were 
considered by the popish clergy as of mere ecclesiastical 
jurisdiction; however the laws of the land judged other- 
wis fcLBud with regard to these institutions it has long been 
held (/ that if the hospital be spiritual, the bishop shall 
visit—but iC lo^y^ the'pdtron. The right of lay patrons 
was indeed abridged by statute 2 Hen. V. c. 1, which or¬ 
dained that the ordinary should visit all hospitals founded 
by subjects; though the king’s right was reserved to visit 
by his commissioners such as were of royal foundation. 
Hut the subject’s right was in part restored by 14 £liz.' 
c. 5, which directs the bishop to visit such hospitals only 
where no visitor is afipointed by the founders thereof: 
and all the hospitals founded by virtue of the statute 
39 £liz. c. 5, are to be visited by such persons as shall 
be nominated by the respective founders. But still, if the 
founder appoints nobody, tlie bishop of the diocese must 
visit (m). 

Colleges in the Universities] (though, as before remarked, 
not the universities at large (n)) are also eleemosynary 
corporations; and, [(whatever the common law may now 
of might formerly judge,) were certainly considered by the 
popish clergy, under whose direction they were, as ecclesi¬ 
astical, or, at least, as clerical corporations; and therefore 
the right of t^isitation was claimed by the ordinary of the 
diocese. This is evident, because in many of our most 
'antient colleges, when the founder had a mind to subject 
them to a visitor of his own nomination, he obtained for 
that purpose a. papal bull to exempt them from the jurisdic- 
• tion of the ordinary; several of which are still preserved in 
the archives of the respective societies. And in some of 
the* colleges] of Oxford, ^jjjj^ere no special visitor is ap- 

(i) Year Book, 8 Edw. 3, 28; 8 (») Vide iup.p. 127; R. v. Cam* 

An. 29. bridge, 3 Burr. 1668. 

(m) 2 Inst. 725. , 

VOL. III. L. 
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• t 

pointe^the Bishop of Lincoln, in whose diocese Oxford was 
formerly compnscd, [has immemorially ^crcised visitorial 
authority; which can be ascribed to nothing else but his 
supposed title as ordinary, *ta visit these among othdr ec- 
clesiastical'foundationsj * * 

[But whatever ‘ might be forpaerly the opini on o f the 
clergy, it is now held as established law, that colleges are 
lay corporations, though sometimeSi totally pomposed of 
ecclesiastical persons (/);] and that, where tlie founder has 
appointed no other visitor, and his heirs become extinct, 
the right of visitation belongs to the crown; that is, to the 
Lord Chancellor, (fitting as the crown’s representative in 
the Court of Chancery (m). 

So much with respect to the persons by whom the dif¬ 
ferent classes of corporations are respectively to be visited. 
With respect to the nature of a visitor's duties it may be 
laid down generally, that they are to control all irregu¬ 
larities in the institution over which he presides, and to 
decide and give redress in all controversies arising among 
the members, as to the interpretation of their laws and 
statutes—that, in the exercise of these duties, he is to be 
guided by the intentions of the founder, so far as they can be 
collected from the statutes'or from the design of the insti¬ 
tution—that, as to the course of proceeding, he is restrained 
to no particular forms (n),—and .that, while he keeps within 
his jurisdiction, [his determinations as visitor are final, and 
examinable in no other court whatsoever (o).] Also it is 
said, [that where the founder of an eleemosynary founda¬ 
tion appoints a visitor, and limits his jurisdiction by ruled 
and statutes, if the visitor in his sentence exceeds these 

(/) Philips V. Bury, Ld. Raym. 8. (o) See Philips v. Bury, Ld. Raym. 

(m) Rex V. Catherine Hall, 4 T.R. d ; S. C. 4 Mod. 106; Shaw, 86, 407; * 

238; Ex parte Wrangham, 2 Vea. Salk. 408; Garth. 180; St. John’s 
jun. 609. ^Pollege a. Todington, 1 Butr.*200; 

(n) See Bishop of Ely v. Bentley, 2 4B. v. Bishop of Ely, ubi aup. ; R. v. 

Bro. 8e C. 220; R. v. Bishop of Ely, Bishop of Worcester, 4 M. ^ S. 
2 T. 11.290; Re Dean of York, 2 415. * 

Q. B. 1. ' 
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• • 

• « 

[rules, an action lies against him j but it is otherwise where 

he mistakes in 14 Jthiug within his } 3 ower (jp).] * . 

• ^ 

iV. [We come now, in the. last place, to consider how 
corporations may be dissoWed. Any particular member 
mayjbe disfranchised or Ipse his place in the corporation, 
by acting contrary to the laws of the society or the laws of 
tlie land; or he may resign it by his own voluntary act (< 7 ). 
But the body politic may also itself be dissolved in several 
ways—which dissolution is the civil death of the corpora¬ 
tion ; and in this case their lands and tenements shall revert 
to the person or his heirs who granted them to the corpora¬ 
tion ; for th*law doth annex a condition to every such grant, 
that, if the corporation be dissolved, the grantor shall have 
again the lands, because the cause of the grant faileth (r). 
The grant is indeed only duiing the life of the corporation, 
which may endure for ever—but when that life is deter¬ 
mined by the dissolution of the body politic, the grantor 
takes it back by reversion, as in the case of every other 
grant for life. The debts of a corporation] aggregate, 
[either to or from it, are totally extinguished by its disso¬ 
lution (s);] for it has no longer a corporate character in 
which to sue or be sued, and as during its existence the 
members of it could not recover or be charged with the 
corporate debts in their natural cajiacities, so neither can 
they when it has ceased to exist. 

• [A corporation may be dissolved—1. By act of parlia- 
pient, which is boundless in its operations.] Arid as to a 
•corporation aggregate—[2. By the natural death of all its 
members.] 3. By the loss of such an integral part of its 
members as is necessary, accr>rding to the charter, to the 
validity of corporate elections; for in such cgses the corpo¬ 
ration has lost the power of continuing its own succes- 

m 

(p) 2 Lutw. 1556. ^ (r) Co Litt. 18. 

^9) 11 Rep. 98; see R.V. Liverpool, («) Edmunds p. Brown, 1 Lev. 

2 Burr. 7M; R. ». Harris, 1 B. 8e 237. 

Adol. 936. « 

L. 5 . 
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sion (Ov, [4. By surrender of its franchises into the hands 
of the BovBreign, which is a kind of suicj^.^ 5. By forfei¬ 
ture of its charter, through negligence or abuse of its.fran-. 
chises; in which case the law* judges that the body politic 
has broken the condition upon*which it was inqorporated, 
and thereupon the'incorporation ss void («). 
gular course*is to bring an information in the nature of *a 
writ of qm warranto (»); to inquire 'by what jvarrant the 
members now exercise their corporate power, having for¬ 
feited it by such and such proceedings. The exertion of 
this act of law for the purposes of the state, in the reigns 
of King Charles and King James the second, particularly 
by revoking the charter of the city of Londolf^ gave great 
and just offence; though perhaps, in strictness of law, the 
proceedings in most of the cases that occurred were suffi¬ 
ciently regular: but the judgment against the charter of 
London was reversed by act of parliament (or) after the 
Revolution; and by the same statute it is enacted, that the 
franchises of the city of London shall never more be for¬ 
feited for any cause whatever.] 

We have already remarked, that there is a species of lay 
corporation, which is erected for the good government of a 
town (y). An institution of this kind has lately been termed 
a mvnicipal corporation; and may be defined generally as a 
body politic or corporate, established in some town to pro- 
. tect the interests of its inhabitants as such, aind the main- 

(t) See 11 Geo. 1, c. 4, s. 5; R. Reform Act, by 7 Will. 4 & 1 Viet. 
«. Pasmore, 3 T. R. 199 ; R. v. Mil- c. 78, s. 26. 
ler, 6 T. R. 268; R. o. Morris, 3 (u) R. v. Ponsonby, 1 Yes. juti. 

East, 813; S. C. 4 East, 17. But by 8. See Eastern Archipelago Com- 
11 Geo. 1, c. 4, it is provided, that pany v. The Queen, 2 Ell. fit Bl. 
municipal corporations shall not be 836. 

dissolved by the non-election or void (v) As to a quo warranto, vide 

election of the mayor or other chief post, bk. v. c. xii. 

officer on the day mentioned in the (2) Stat. 2 W. fit M. sess. 1, c. 8; 

charter; and this is held to extend to vide R. v. Ameryi 2 T. R. 315; 

other officers also. The provisions S. C. in Stor, 4 T. R. 122. 

of this statute are expressly extended. (y) V ide sup. p. 127. 

to elections under the Municipal 



CHAP.*I.~;01f THE LAWS RELATINQ TO CORPORATIONS. 149 

tenance of order therein; and consisting of the burgesses 
or freemen, that is, such persons as are duly and legally 
* admitted as members of the corporate body. 

. The earlier history of the incorporation of the English 
towns (af) is involved in soifae degree of obscurity. What 
stated with certainty, however, is as follows. 

* First, a diligent examination of our antient historical re¬ 
mains will suffice to establish the point, that even prior to 
the Norman Conquest there existed, at least*the germ of 
municipal corporations in this country (a ); it having been 
usual for such persons of free condition as were not land- 
owners, to settle in the towns and occupy houses there, 
as tenants to the crown, or some inferior lord, under the 
name of burgesses (6); to form themselves, by licence from 
the crown, (as many classes of persons did in that age,) 
into voluntary associations or fraternities, called ffiUis, or 
guilds {c)\ to be entitled in their enpacity of bui^esses to 

(«) A full account of the eata- authorities mentioned in the next 
blishment of the rommumV/es in Italy, note.) Indeed he himself adds, 
France, Germany and Spain, is ^ven “ tliat it is not improbable that some 
in llobcTtsoirs Chas. V. voL i. p.33, “of the towns in England were 

notes XV., xvi., xvii., xviii. By this “ formed into corporations under the 

Hccuiiiit it appears, that in France “ Saxon kings; and that the charters 
charters of date as early as a.d. 974 granted by the kings of the Nor¬ 
and 1023, are known to have been man race were not charters of en- 

granted in favour of certain French “ franchisemeiit from a state of sla- 
tuwna, eonferrin^ liberties and privi- “ very, but a confirmation of privi- 

' leges upon them; but the commutii- " leges which they already enjoyed.**^ 

•tics did not acquire the privilege of And he cites Lord Lyttleton's Hist, 
municipal government, and some of Hen. 2, vol. ii. p. 817. 
otjier of the more importtnt concus- (6) Turner’s Hist. Anglo-Sax. vol. 
sion8,till the time of Louis the sixth, iii. pp. 106, 107 ; Domesday Book, 

about A.D. 1120. passim. 

(a) Robertson says (ubi sup.), (c) As to gilds, vide supra, p. 130, 
that in England, the establishment n. (v). There seems reason to be- 
of ^cosnmunities or corporations was lievc that gilds werb always founded 
posterior to the Conquest, and that by the crown’s licence. After the 
“ the practice was borrowed from Cooquist this was undoubtedly the 
“ France:" This stateinei^t, however, case. (See Madox, Firma Burp, 
seems to be incorrect (See the p. 26.) • 
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certain property {d ); and, in the same capacity, to be exempt 
from certain burthens, and to be subject to certain liabi¬ 
lities (e). It is also clear, ^h^t very soon after the Con¬ 
quest, and from thence downwajfds to the time of Henry the 
sixth, or thereaboujls, charters were from time to'time con¬ 
ceded by the Anglo-Norman Kings to the same toWSTT^ 1, 
and to others, either confirming the /ormer grants, or (as 
the case mjght be) conferring new ones; th*at by such 
charters the boroughs were frequently demised in fee farm 
to the burgesses iy ); and these persons were also autho¬ 
rized to have a guild-merchant (/i); to have officers, such 
as mayors, aldermen, bailiffs, and the like, for government 
of their towns (i); to hold courts of tlieir own fbr adminis¬ 
tration of justice within the same precinct (Ifc); and to enjoy 
many other liberties and privileges, of which it may be said, 
in general, that they chiefly consisted of exemptions from 
arbitrary taxation and from feudal oppressions. 

And, lastly, we find that from about the reign of Henry 
tlie sixth to the present day, other charters of a similar 
character, (though varying of course with the change of 
times, as to the nature of the specific privileges conferred,) 
have been repeatedly granted to the same and to other 
towns by our different monarchs; but in a form more 
strictly adapted to the legal idea of an incorporation; 


(d) This appears from some of the 
_ entries in the Domesday. Thus in 

Canterbury, burgesses " de rege 33 
aeraa prati in gildam cuam." Domes¬ 
day, p. 2. 

(e) Domesday, passim. 

(/) The enumeration of the towns 
particularly noticed in Domesday in 
reference to their services and cus¬ 
toms, will be found in the Introduc¬ 
tion to Domesday by Sir U. Ellis, 
vol. i. p. 191. t' 

(g) Madox, Firma Buig^ii p« 37. 
(/() Thus Henry the second grants 
to the burgesses of Southampton,, 


** quod habeanl et teneantgiidam suam 
et'onmes Ubertaiet et cmsuetudiim," ‘ 
&c., and King John grants to Dun- 
wich, hemtam at gitdam mercato- , 
fiow.”—^adox, Firma Burgi, *27, 
where see other instances. 

(t) Madox, Firma Burgi, 28,116, 
186, 139. 

(k) See charter of Richard the 
fisst, granting to the )>urgesses of 
Colchester " quod ipti ponant de 
seipeU balUvos qnoscunque v<duerint el 
judiciarioo ad oumandum plapita eorma 
nmtrm et adplaeiiandum eadetn plaeita 
itifra barguinnium.”—Ibid. 28. 
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these instruments containing an express grant that the 
mayor, bailiff, (br other officers,) and burgesses of the 
particular towns should be “ a body corporate ** by a cer- • 
. tain name, and by that name’ have perpetual succession, 
and be competent to sue and be sued, and the like (i). 

alt these differeait grants a veiy large proportion 
of the different towns of England have successively become 
incorporated ; but until a recent period their constitutions 
were in many respects defective, and of a nature liable to 
abuse; and being founded besides on charters granted by 
different kings at diflerent times, (or on the immemorial 
custom af)plicable to each particular town where the charter 
was lost or silent,) were subject to a gftat and inconvenient 
variety of structure. To place these important institutions 
uj)on a more satisfactory and uniform basis, and tfj purify 
thiiir internal economy, it was deemed necessary in the 
course of the last reign to pass an act “ to regulate the mu¬ 
nicipal corporations in England and Wales” (tn). 

By this statute, 5 & 6 Will. IV. c. 76 (commonly called 
the Municipal Corjwration Act), the corporate towns, or, 
as they are denominated in this statute, borot^Jis (n), enu- 


(/) See the cliarterR of Henry the 
sixth and Ktlward the fourth, cited 
ibid, liefore the reign of Henry iho 
sixth duinises in fee farm, or other 
grants to burgesses, were to hold to 
‘them and their "heirs," or some- 
.times to their " successors or their 
• » heirs." Ibid. 39. 

(m) This act was preceded hy the 
n]ipuiiitmcTit of a coiiiuiission (dated 
18 July, 4 Will. 4), "toinquire into 
" the existing state of municipal cor- 
" purations,iti England and Wales, 
" to collect information respibt- 
" ing the defects in tbdir coustitu- 
** tion, Sue." The first report of the 
cditimissioners, dated 30th March, 
1833, contained the /olluwiiig state¬ 
ment: "There prevails among the 


" inhabitants of a great majority of 
" the incorporated towns a general, 
" and, ill onr opiniop, a just dissa- 
*' tis||p:tion with the municipal in- 
" stitutions—a distrust of the self- 
" elected municipal councils, whose 
" powers are subject to no popular 
" control, and whose acts and pro- 
" ceedings being secret are not 
" checked by the influence of public 
"opinion—a distrust of the nmni- 
" cipal magistracy, tainting with sus- 
" picion the local administration of 
"justice—a discontent under the 
" burthen of local taxation, wMle 
"revcMics are diverted from their 
"legitimate use,’* &c. (First Re¬ 
port, p. 49.) 

(») The term boroi^h is employed 
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merated in the schedules A. aij^d B. annexed thereto, (com> 
prising, with the exception of London, and a few other 
places, the whole of those in England and Wales fo^,) are 
placed under one uniform phm'of constitution thereby newly. 
devised. According to &is pkin, the definition of a bur¬ 
gess {p) in the boroughs comprised in the act (Ij^t ip, a 
burgess entitled to such new rights aa the act for the fifst 
timp confers on those boroughs ( 9 ),) is a male person of full 
age^ not an alien, nor having received within the last twelve 
months parochial relief, or alms, oc pensions, or charitable 
allowance from the charitable trustees of the borough ; v^ho 
on the last day of August in any year shall have occupied 
any house, warehot^, counting-house or shop within the 
borough, during that year and the whole of the two pre¬ 
ceding years; and during such occupation shall also have 
been an inhabitant householder within. the borough, or 
within seven miles thereof; and shall during such time 
have been rated in respect of such premises to all rates for 
relief of the poor (r), and have paid all such rates and all 

in this act in a somewhat novel sense. Cinque Ports (ss. 108, 134, IS.*!). 

It seems originally to have signified As to the boundaries of the .boroughs 
' a town of note or importance, but to which the act applies, and of the 
generally in later times a town send- wards thereof, vide 6 & 7 Will 4, c. 

ing members to parliament. (Vide 103; 7 Will. 4 & 1 Viet e. 78, ss. 
sup. vol. I. p. 124, n. («); Madox, 29, 41. 

Finna Burgi, p. 2.) And it ^ used (p) See 5 & 6 Will 4, e. 76, ss.9, 
in that sense in the Reform Act, 2 13. Before this Act the title of 

Will. 4, c. 45, s. 79. In neither of burgess, (or the freedom as it wax 

these applications of the word did called,) was generally acquired by 

it necessarily involve the idea of a birth, marriage or servitude, that is,. 

municipal corporation. by being born of a freeman, by mar- 

(o) The act provides, that nothing vying the daughter or widow of a 
therein contained shall alter or affect freeman, or by apprenticeship for 
the rights of the universities of seven years within the borough to a 
Cambridge, Oxford, or Durham, or freeman. It might also be obtained 
the jurisdiction over precincts of hfkgift or purchase. (First Report of 
cathedrals (s. 138), or the let* Commissioners, pp. 18,19.) 
ters-patent granted to the l^aramar {q) 5 & 6 Will. 4, c. 76i a. l3. 

School at Louth (s. 137). It also (r) See R.s.Bridgcnorth (Mayor), 

contains several savings as to the lOAd. &E. 66; R. o. Eye (Mayor), 

dock'yards, Sic., (s. 89,) and the, 9 Ad. & E. 670. 
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• 

borough rates in respect of J^he same premises, except those 
payable for the last six calendar months ; and shall be duly 
•enr 9 lled in that year as a burgess on the hurgest roll («). 
Which definition however is* to be understood as subject to 
the follou^ing rule, that when the premises came to the 
PSrty descent, marriagge, marriage settlement, devise, or 
promotion to any benefice or office,—he shall be entitled 
to reckon in the occu{)ancy and rating of the former party 
from whom they were so derived (<)• 

The new municipal constitution farther provides, that in 
every borough there shall be elected annually a “ mayor” (w), 
and periodically a certain number of ** aldermen” (x), and 
of “ councillors” (y), who together shall constitute the 
council”.of the borough (a)that they shall be re¬ 
spectively chosen from among persons on, or entitled to be 
on, the burgess list, and otherwise qualified as in the act 
described (5);—that the councillors shall be elected by the 

(«) Ab to the burgess roll, see 5 16 & 17 Viet. c. 79, s. 13. 

6 6 Will. 4, c. 76, B. 22; 7 Will.4 85 (j^) 5 & 6 Viet c. 76, sb. 25, 31. 

1 Viet. c. 78; 20 85 21 Viet c. 50; (x) As to the powers of the coun- 

R. t). Hardwich (Mayor), 8 Ad. & E. cil, see sects. 72, 73; 6 & 7 Will. 4, 
019 : Queen v. Mayor of Dover, 11 c. 104, s. 2 ; 6 5c 7 Will. 4, c. 105, 

Q. B. 260; Queen v. Dixon, 15 Q. B. s. 8 ; 7 Will. 4 & 1 Viet c. 78, ss. 

33; R, V. Kidderminster, 2 L. M. & 45, 46, 47 ; Staniland v. Hopkins, 9 

P. 201: Clarke v. Gant, 8 Exch. Men. 85 W. 178. 

252. (a) 5 85 6 Will. 4, e. 76, 8. 25. 

(0 5 & 6 Will. 4, c. 76, 8.12 i 7 (5) Sect 28. Vide 6 8c 7 Will. 4, 

Will. 4 & 1 Viet. c. 78, 88. 8, 0. c. 104, s. 7. Since the Municipal 

■ («) 5 8c 6 Will. 4, c. 76, 8. 49. Act there have been several addi- 

The case of the death, illness, ab> tional statutes regulating the subject 

. sence, or incapacity of the mayor or of municipal elections. Vide 6 8c 7 

other municipal officers is provided Will. 4, c. 105, s. 5 ; 7 Will. 4 8c 1 

fur by 5 8c 6 Will. 4, c. 76, ss. 36,49; Viet. c. 78, ss. 1,11,14,18, 25,26; 3 

7 Will. 4 Si 1 Viet. c. 78, s. 16; 8c 4 Viet. c. 47. s. 1; 6 8t 7 Viet. c. 

16 8c 17 Viet. c. 79, ss. 7—12. By 89, ss. 1, 2, 3, 5; 15 8c 16 Viet c. 5; 

6 8c 7 Will. 4, c. 105, s. 4, the mayor 16 8c 17 Viet c. 79, ss. 9^13. See 

is to hold over after his year, till m- also 1 Sc 2 Viet cc. 5, 15, aa to the 
ce^tance of office by his successor, relief ^of Quakers, Moravians and 
By 3 8 c 4 Viet c. 47, the mayor may Separatists; and 8 81 9 Viet c. 52, 
be«e-elected. By 16 & 17 Viet c. by which Jews are now rendered 
79, ss. 7,iS, he may apjmint a deputy. capable of being elected to niuiiiei* 

(f)' 5 8c 6 Will. 4, c. 76, s. 25. See , pal offleea. 
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burgesses (c), and the mayor luid aldermen by the coun¬ 
cil {d );—that the council shall meet onch. a quarter (and 
oflener if due notice be given), for transaction of the geperal 
business of the borough (e), and makq their decisions . 
according to the majority of tHe members present (if those 
present amount^o one-third of 4he whole), and 4hat the 
mayor, or other member presiding^ in his absence, shall 
have a casting vote(/);—that at any meeting at which 
two-thirds at least of the whole shall attend, the council 
may make bye-laws for the good rule and government of 
the borough, for the prevention and suppression of nui¬ 
sances, and for the imposition of finea on persons in that 
behalf offending (y);—that the burgesses shall annually 
elect, from among those qualified to be councillors, two 
auditors and two assessors (A): the former to audit the 
accounts* of the borough, the latter to assist in revising the 
burgess list (z);—and that the council also may appoint 
a town clerk and a treasurer (neither of whom is to be a 
member of the council), and such other officers as have 
been usual or shall be necessary, and shall be empowered 

(c) 5 & 6 Will. 4, c. 76, bb. 29, (d) 5 & 6 WiU. 4, c. 76, b8.49, 25 . 

80, 32, (hb to which prqviBionB, see See as to the election of an outgoing 
Harding «. Stokes, 1 Mee. fit W. alderman to be mayor, 11. v. Stan* 
354; S. C. 2 Mee. & W. 233; R. ley, 8 Per. & 1). 561. As to the 
V. Oxford, 6 A. & E. 349;. Queen election to the office of aldcnnitn, 11. 
V. Hammond, 17 Q. B. 772.) It is e. Brightwell, 10 A. & E. 171 ; U. 
to be observed that certain boroughs v. Deighton, 5 Q. B. 896; IL v. Brad- 
of large population are by the act ford, 20 L. J.,Q. tf. 226. As to the 
divided into a certain numW of disqualification of a councillor, &c. 
wardM (see S Si 6 Will. 4, c. 76, s. in respect of a contract or office of 

39 j 6 & 7 Will. 4, c. 103, a 3; profit, see 11. v. York, 2 Gale & D. 

Baker v. Marsh, 4 EU. & Bl. 144), 105; 6 & 6 Viet, a 10 K 

and it is provided that a certain (e) 5 & 6 Will. 4, c. 76, s. 69. 

number of councillors shall be as- (/} Ibid. . 
signed to each ward, and that the (g) Ibid; 
burgesses of each ward and none (A) Sects. 37, 29. . 

others shall separately elcctibenum- (j) Sects. 93, 18. By 7 Will. 4 

her of councillors assigned thereto & 1 Viet e. 78, s. 15, the auditors 
(5 & 6 Will. 4, c. 76, 8. 43.) Two and assessors are disqualified tb be 
BBsesHors are also to be separately of the council,; by sect. ^ the as- 
electcd for each word. (Ibid.) • sessor may appoint a deputy. 
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to fix their salaries (ft),—«nd, if the borough have a separate 
court of quarter.'sessions, shall also appoint a coroner (/) 
ahd a.clerk of the peace (*»). ^ 

• The council alsp of any borough which is desirous that 
a separate court of quarter ^ssions (n) should be holden 
there, may petition the Crown for that purpose; and if the 
application be granted,^the Crown shall appoint a recorder, 
who shall be*sole judge of such court of quarter sessions; 
as also of the court of record for civil actions, if there be 
any, and if it be not regulated by any local act of parlia¬ 
ment and no barrister of five years’ standing sat therein 
when the act passed (o). 

’I'o certain boroughs, and to such others as may petition 
for it, the Crown may also grant a commission of the peace, 
and nominate such persons to be justices as the Crown 
fr'hall think proper (p); and the mayor and recorder are 
.■espectivcly justices of tlie peace ex offiew (//). 

(») 5 & Will. 4, c. 76, s. 58. 4, c. 14 ; 6 & 6 Will. 4, c. 76. bs- 

Ah to the town clerk, hoc li. v. Siin- 100—111 ; 7 Will. 4 & 1 Viet. c. 

kiiiK, 6 A. 8i E. 423 ; Jones v. Car- 7S, ■. 50; 14 & 13 Viet. c. 55, a. 19; 

murthen (Mayor), 8 Mee. & W.685 ; c. 100, s. 23 ; 17 & 18 Viet. c. 85. 

20 & 21 Viet e. 50, s. 5. As to As to ofiences not triable at quarter 

tlic treasurer, pee 6 & 7 Viet c. H9, sessions, whether in counties or bo- 

B. 6. roughs, 5 Ik 6 Viet. c. 38. 

(1) 5 &6 Will. 4, c. 76, 8. 62. By (a) 5&6Will.4,c.76,B8.106,118. 
6 & 7 'Will. 4, c. 105, B. 6, the co* The recorder may appoint a deputy 
roner may iippoitit a deputy. without consent of council, 6 & 7 

^ (m) 5 St 6 WilJ. 4, c. 76, s. 103. Viet, c. 89, s. 8. As to the re- 

Thu clerk of the peace may appoint corder's oath, 6 & 7 Will. 4, e. 105, 

an assistant,7 Will.4& 1 Vietc. 19. s. 3. As to hia claim for salary, 

(tf) 5 & 6 Will. 4, c. 76, s. 103. see Addison «. The Mayor, &c. of 

As to borough courts of quarter Preston, 12 C. B. 108. As to bo- 

sessions, see also 6 & 7 Will. 4, c. rough courts for civil actions, see 
105 ; 2 & 3 Viet. c. 27; 7 Will. 4 6 & 7 Will. 4, c. 105,8.9; 7 Will. 4 

’ & 1 Viet. c. 38; 14 & 15 Viet c. & 1 Viet. c. 78, s. 3l; 2 & 3 Viet. 

55, SB. 18, 19; c. 91. As to petty c. 27 ; 15 8 e 16 Viet c. 76, s. 228 ; 

sessioiA of the peace in boroughs, see 17 3 e 18 Viet c. 125, s. 105. 

12 & 13 Viet c. 18; 18 3r 19 Viet (p) 5 & 6 Will. 4, c. 76, a. 98. 
c. 126. As to trial in the county at And see as to borough justices, 7 
large, or^mxt adjoining county, of Will. 4 & 1 Viet c. 78, ss. 30, 31 ; 
offences WentiniUud WftUin tlie bo- 12 & 13 ^ict. cc. 8, ID, 64 ; 13 & 14 
rough, SVC 38 (ico. 3, c. 52, ss. 2,3 ; Viet c. 91; 15 Sc 16 Viet c. 88. 

51 Geo. 3, c. 100; 60 Geo. 3 Sc T Geb. f<f) 5 & 6 Will*. 4, c. 76, ss. 57,10. 
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It is proTided aiiK»| that generally^and subject to certain 
exceptions, the council shall not sell or. inortgage the land 
or public stock of the borough, or demise them for more 
than a certain term(r): and that the rents, profits, and 
interest of all corjiorate property shall be paid .to the trea¬ 
surer, and carried to the account of the borough Jund«( 9 ); 
which, after discharging debts, shall be applied to the pay¬ 
ment of salaries, the expenses connected with the corporate 
elections, prosecutions, constabulary, gaols and maintenance 
of offenders, and other public purposes (t )—that the surplus 
(if any) shall be expended for the public benefit of the 
inhabitants («), and the deficiency (if .any) made up by a 
rate (x), —and that the accounts shall be at all times open 

(r) 5 & 6 Will. 4, c. 76, bs. 94, 95, c. 82 ; 18 & 14 Viet. c. 91. Aa to 

&c. As to the power of leasing, see lunatic asylum for boroughs, 16 k 

6 & 7 Will. 4, c. 104, a. 2. Aa to 17 Vict.c. 97; 18 & 19 Viet. e. lOd; 

the sale of the right of nomination 19 & 20 Viet. c. 87. Aa to pauper 

by the council to church patronage, lunatics, 18 & 19 Viet. c. lOj, s. 14. 

&c., see 1 8c 2 VicL c. 31. As to bridges, maintainable by bo- 

(«) Aa to. the borough fund, jiee roughs, 13 k 14 Viet. c. 64. As 

5 & 6 Will. 4, c. 76, s. 92; 6 & 7 to burials in boroughs, 17 & 18 

Will. 4, c. 104; R. v. Ledgard, 1 A. Viet. c. 87, a. 3; 18 8 e 19 Viet. c. 

6 E. N. S. 16. As topre^erty held 128. As to grants, by the council, 

by corporations on charitable or of sites for sailors’ homes, 17 & 18 
other trusts, see 5 8c 6 Will. 4, c. 76, Viet. c. 104, s. 546. 

an. 71—75; 16 & 17 Viet. c. 137, B. (u) As to the establishment,' in 
65. As to discharge of corporate boroughs, of free public libraries and 
debt, see 7 Will. 4 8c 1 Viet. c. 78, museum^, see 18 8c 19 Viet. c. 70 
8 . 28. (repealing 13 & 14 Viet. c. 65). 

(0 5 & 6 Will. 4, c. 76, 8. 92. (x) 6& 6 Wil].*4, c. 76,8. 92. Ab 

As to borough prosecutions and to levying borough rate and wal^h 

maintenance of offenders, see ibid. rate, see 6 Sc 7 Will. 4, c. 104,.s. 5« 

88. 114, 117 : 5 & 6 Viet c. 98; 13 7 Will. 4 Sc 1 Viet. c. 78, s. 29; 

& 14 Viet. c. 91: 15 8r 16 Viet c. 7 Will. 4 8c 1 Viet c. 81; 2 8r 3 Viet. 

81, s. 38; R. «. Bridgwater (Council), c. 28 ; 3 8r 4 Viet. c. 28; 8 8r 9 Viet. 

2Per. &D. 558; Attorney-General c. 110. As to rating the corporate. 
V. Norwich (Mayor), 2 Myine fic C. property to poor rat^s, see 4 & 5 
406. Aato borough police, 11 & 12 Viet. e. 48. As to overscepi of the 
Viet. c. 14; 10 8( 20 VicL ce. 69, poor and authority of borough jus- 
118. As to borough gaols, 6 &7 Will, tices in matter* relating to the poor, 
4, c. 105, s. 1; 7 Will. 4 & 1 Viet c. 12 & 18 Viet ce. 8, 64 ; 15 & 16 

78, 8. 37 ; 5 8; 6 Viet cc. 53, 08; 7 Viet c. 38 :«16 8c 17 c. 79, s. 

& 8 Viet. c. 50; 7 & 8 Tict c. 9&; 14. As to the collection of bo¬ 
ll & 12 Viet c. 39; 12 & 18 Viet, rough rate for parisbeB partly within 
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to inspection, and regularly audited and printed for the 
use of the ratepa^rsCy); and submitted to the Secretary of 
Stateand laid before both Houses of Parliament (z). 

. • • 

Such are the principal features of the new municipal 
corporation scheme, as to which howeverit is further to be 
understood, that it distinguishes between the rights newly 
conferred by,the act, and the antecedent rights of the cor- 
poratoi^ with regard to the corporate property; and with 
regard to voting at parliamentary elections: both which 
antecedent rights are expressly preserved. For it is pro¬ 
vided that every inhabitant; and every person admitted a 
freeman or burgess; and the wife or widow, or son or 
daughter of any freeman or buigess; and every person mar¬ 
ried to the daughter of a freeman or burgess; and every 
apprentice;—shall enjoy the same share and benefit of the 
lands and public stock of the borough, as he or she might 
have enjoyed in case the act had not been passed: subject 
to the limitation, however, that the total amount to be 
divided among such persons shall not exceed the surplus 
which shall remain after payment of the expenses which are 
charged by the act upon the borough fund (a). And further, 
that every person who if the act had not been passed would 
have enjoyed as a burgess or freeman, or might thereafter 
have acquired in respect of birth or servitude, the right of 
voting in tlie election of members of parliament, shall be 
entitled to enjby or acquire such right of voting as fully as 
he might in that case have done (5). It is also-enacted 
that the town clerk of every borough shall make out a list 


and partly without boroughs not suh- 
, ject to county rate, 12 St 13 Viet 
c. 65, s. 2 i 15 & 16 Viet c. SI, a. 
82. As to borough rates in bo- 
rou^B not within the Municipal 
Corporation Act, and not liable to 
county rate, 17 & 18 Viet c. 71. 

(v) d ^ Viet c. 7§, 8. 98. 


7 Will. 4 & 1 Viet. c. 78. ss. 43, 49. 
(a) 5 8e 6 Will. 4, c. 76. s. 2. 

(»> Sect 4. Vide 7 W'ilL 4 A 1 
Viet e. 78, a. 27. See also as to the 
right of voting for boroughs, in re¬ 
spect of an occupation to the value 
of lot, 2 Will. 4, c. 45, a. 27 ; eup. 
vol. 11 . pp. 865, 867., 
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t 

(to be called the freemen^s roll) of all persons admitted 
burgesses or freemen for the purpose pf such reserved 
rights as aforesaid (c),—as distinguished from the bui^esse^ 
newly created by the act, and entitled to the rights which 
it newly confers ; these last a/e to be entered, (as before 
explained,) on another roll, called the burgess roll. ^ 
There are some other points of importance, besides these 
already noticed, on which the act has innova|ed upon the 
laws and customs which formerly prevailed in corporate 
towns. It enacts that no person shall in future be made a 
burgess or freeman by gift or purchase (rf) ;~the effect of 
which provision is to leave no other title in force, as regards 
the right to be placed on the freemen's roll,.but those of 
birth, marriage, and servitude as an apprentice (e). It 
abdishes also (though with a reservation of tlie rights of 
the then existing claimants) the exemptions that had been 
ordinarily claimed by burgesses, inhabitants, or the like, 
from such tolls or dues as are levied to the use of the body 
corporate (/). And whereas in divers boroughs a custom 
had prevailed, and bye-laws had been made, that no per¬ 
son not being free of the borough, or of certain guilds, 
mysteries, or trading companies therein, should keep a 
shop for merchandize, or use certain trades or occupations 
for gain within the same,—the act provides that every 
person may in future keep any shop, and use every lawful 
trade and occupation therein, any such custom or bye¬ 
laws notwithstanding {g). 

It remmns only to observe, that the several provision^ 
of this act are applicable not only to the boroughs enume¬ 
rated in the schedules, but to every other (whether before 

(c) 6 & 6 WilL 4, c. 76, s. 5. By 1 to those only who have been ad- 
& 2 Viet. c. 86, no stamp duty is to mitted by birth or servitude, as 
be paid on any such Admission, . stated above, and no longer to those 

(d) 5 St 6 WilL 4, c. 76, s. 3. admitted by marriage. 

(e) Sect. 6. As to the right of (/) Sect. 2. Vide 6 & 7 Will. 4, 

persons on the freemen's roll to vote c. 104, s. 9. . . 

for members of parliament, however, (g) 6 8c 6^WiU. 4i c. 7|, s. 14. 
it is to be observed, that it belongs 
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incorporated or not) whiclf shall obtain a new charter of 
incorporation, a^er petition to the crown for that pur¬ 
pose (4): and that with respect to every borough foiling 
withih the a&, the former statutes, charters and usages by 
‘which it was governed, so ^ for as consistent with - these 
provisions, are to be considered as still in force; while on 
the other hand, so much*of them as'is inconsistent with 
the act is in ^express terms repealed (t). 

(A) 5 & 6 Will. 4, e. 76. b. 141. e. 93 ; 13 & 14 Viet. c. 42 ; 16 & 17 
As to lioroughs incorporated since Viet. c. 79; 18 & 19 Viet. c. 31; 20 

the Municipal Corporation Act, see 8r 21 Viet. e. 10. 
also 7 Will. 4 & 1 Viet. c. 78. s. 49 ; (0 5 & 6 Will. 4, c. 76, s. 1. 

A & 6 Viet. e. Ill; 11 & 12 Viet. 
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CHAPTER U. • 

OF THE lWs relating TO THE POOR. 


0 


[Thb poor of England, till the time of Henry th^. eighth, 
subsisted entirely upon private benevolence, and the charity 
of well-disposed Christians (u).. For though it appears by 
the Mirror (fi), that by the common law the poor were to 
be ** sustained by parsons, rectors of the church, and the 
** parishioners, so that none of them die for default of suste- 
** nance,”] yet [till the statute 27 Hen. VIII. c. 26, we find 
no compulsory method chalked out tor this purpose; but 
the poor seem to have been left to such relief as the 
humanity of their neighbours would afford them. The 
-monasteries were, in particular, their principal resource; 
and among other bad effects which attended the monastic 
institutions, it was not perhaps one of the least, (though 
fi^uently esteemed quite otherwise,) that they supported 
and fed a very numerous and very idle poor, whose suste¬ 
nance ctepended upon what was daily distributed in aims 
at the gates of the religious houses. But before the total 


(a) The poor in Inland bad till 
of late no rdief but from private 
charity. But by 1 & 2 Viet. c. £6, 
the authority of the Poor Law Com- 
miaaioneni was extended to that part 
of the realm. This laat act has been 
amended by 2 & 8 Viet c. 1; 4 & £ 
Victa41 1 6&7 Vietc.92i 10 & 
11 Viet. ec. 81, 90; 11 & 12 Viet. c. 
2£| 14 & l£ Viet. o. 681 *1£ & 16 
Viet 0 . 87. And by 10 fit 11 Viet, 
e. 90, a board of oommisaioners for 
administering* the laws for relief of 


■* t 

the poor in Ireland is established, 
distinct from the commissioners fur 
England. Bee also the folloVring 
temporary statutes which have been 
recently passed for the alleviation of 
distress caused by a late failure of 
crops in Ireland, 9 & 10 Viet. cc. 
6. 107; 10 & 11 Vfet ec. 7, 10, 
22, ££; 11 & 12 Viet c. 106. As 
to the relief of the poor in Scotland, 
see 8 & 9 Viet a 83 ; 17 & 18 Viet 
e. 86, s. 6; 19 & 20 Viet. c. 117\ 

(6) Chap'.*l, sect. 3. 
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[dig^luUoa of thera, ttas medOFenience of tliiiF eocoonigtiig 
the poor in habits of indolence and beggary was quickly 
felt throughout tiie kingdom; and abundance of statutes 
WWe *niade in the reigns of Kijig Henry the eighth and 
his* children, for f>royiduig for the poor and impotent, 
which, the preAibles to sonalk of them Recite, had of late 
yei^s greatly increased. * 

These poor were prii^cipally of two sorts: sick and im¬ 
potent, and tKerefore unable to work; idle and sturdy, and 
therefore able, but not willing to exercise any honest em¬ 
ployment. To provide in some measure for both of these 
in and about the metropolis, Edward the sixth founded 
three royal hospitals: Christ’s and St. Thomas’s, for the 
relief of the impotent, through infancy or sickness; and 
Bridewell, for the punishment and employment of the 
vigorous and idle. But these were far from being sufficient 
for the care of the poor throughout the kingdom at large; 
nr.d therefore, after nuuiy other fruitlesB experiments, by 
. statute 43 Eliz. c. 2, (which is generally considered as the 
foundation of the modem poor law,) overseers of the poor 
were l^^pointed in every parish.] It is provided by this 
statute, that the churchwardens of every parish (c) shall be 
overseers of the poor: and that, besides these, there shall 
be appointed as overseers in each parish two, three, or four, 
but not more, of the inhabitants (d): such last-mentioned 
overseers to be substantial householders, and to be nomi¬ 
nated yearly by two Justices dwelling near the parish (e). 


(c) Ab to churchwardens and over- 
Bcers (or separate townshipi, see R. v. 
Justices of North Riding of York¬ 
shire, 6 A. A E. 863; R. v. Worces¬ 
tershire, 1 W. W. & II. 482; and 7 

>4^ 8 Viet. 0. 101, 88. 22, 23. 

(d) The following classes of per¬ 
sons are exempted from serving the 
office df overseers. Peers and mem- 

' hers of parliament, justices of the 
peace# aldermen of London, clergy¬ 
men, dissenting minister^ practising 

VOL III, 


batiisters and attomies, members of 
the college of physicians and sur¬ 
geons, apothecaries, officers of the 
courts of law, of the army and navy, 
and of the customs and excise. Vide 
Archbold's Justice of the Peace 
(Pocn*), 13. By 12& 18 Viet. c. 108, 
s. 6, no person shall be appointed 
overseer who is engaged in any con¬ 
tract for the supply of food for the 
relief of the poor. 

(e) The appointment is directed to 

• M. 
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office and duty, acedrdin§ to the same statute, 
iivmpnncipally these:] first, to provide.work for all per* 
sdiis who had no meaRs to maintain theiBselves, and used 
no ordinary trade; and, secondly, to raise competent suiBs 
for the necessary relief of tlje lame, impotent, old, blind | 
and such other pe^ons as were poor and d 81 able to work. 
P?or these joint pitrposes they were empowered to make 
fuffi levy rates upon the several inhabitants of the parish 
by the same act of parliament; which has been farther ex¬ 
plained and enforced by several subsequent statutes.] 

The act, it will be observed, involved two principles; 
first, that every poor person should be either relieved, or 
(what is equivalent) provided with work; next, that this 
should be done parochially^ that is, out of funds to be 
raised and applied by parish officers within the limits of 
their respective parishes (/). It is to be understood, how¬ 
ever, that the law did not allow paupers to resort for relief 
indiscriminately to any parish they preferred; for by certain 
statutes of date anterior to the forty-third year of Eliza¬ 
beth (g)f persons unable or unwilling to work were compel¬ 
lable to remain in the particular parishes where they were 
aettUdf that is, where they were born, or had made their 
abode for three years, or (in case of vagabonds) for one 
year only (A). And this was the origin of the law of set- 


be made on the 25th March, or within 
fourteen days after, by 54 Geo. 8, 
c. 91. It may be observed here, 
that wherever, by 43 Eliz. c. 2, 
powers are given in respect of the 
poor to justices in co»n<ie«, the same 
powers are by 12 & 13 Viet c. 8, c. 
64, (amended by 15 & 16 Viet. c. 
88,) given to justices in hormgh9» 
(/) As to extra-parochial places, 
vide 18 & 14 Car. 2, c. 12, s. 22, 
and the recent act of 20 Viet. c. 19 ; 
by which last all extra-parochial 
places where no poor rate ia levied, 
and in respect of which there te no 


agreement for its contribution to the 
poor rate of any parish, shall nQW 
be deemed a parish for all the pur¬ 
poses of assessment to the poor zhte, 
the relief of the poor, the county 
police or borough rate, the burial of 
the dead, the removal of nuisances, 
the registration of parliamentary and 
municipal voters, and the registra¬ 
tion of births and dektbs. 

(g) 19 Hen. 7,c. 12; 1 Edw. 6,c. 
8; 8 & 4 Edw. 6, c. 16; 14 EHz. c. 
5, see also 7 Jac. 1, e. 4, a, 8.^ 

(A) 1 m. Com. 861. ‘ 
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tlementf with which that of relief a close coanection, 
these being in ^ct the two main branches of which the 
poor-law (as established by the act of Elizabeth) consists. 
Still’there was no regulation either prior to that act, or for 
*a long period afterwards, t^ prerent an able^-bodied and 
industrious pa^uper from resorting to |any parish that he 
plhased for employment.^ *But soon After the Restoration 
the more restrictive principle was introduced, of confining 
to his existing place of settlement every person whatever 
whose circumstances were such as to make it probable 4;hat 
he would become a charge upon the public; and new re¬ 
gulations were devised for carrying that principle into full 
effect. For by stat. 13 & 14 Oar. II. c. 12, a. 1, it was 
provided (in substance) that persons newly coming to settle 
in any parish, and likely to become chaig'eable, might be 
removed by the warrant of two justices of the peace, on 
complaint of the parish officers, to the parish where they 
vcrc last legally settled (i). But that act also materially 
altered the legal idea and definition of settlement, for it 
abridged the period, at which a man becomes settled by 
residence, to forty days {h ); and as it subjected the poor to 
removal from every place in which they were not settled, 
it had the farther and indirect effect of attaching to the 
condition of settlement the quality of a because that 
condition gave an exemption from removed.' This state 
of the law led to unforeseen consequences. Persons who 
were desirous ^for any reason) of gaining a settlement-right 
in. particular parishes, were soon found to resort to the ex¬ 
pedient of intruding into them furtively, with the view of 
completing their forty days’ residence before thsy should 
be discovered (/)• To prevent this, provision was after- 
• .wards made that the forty days should be computed only 
• 

K. V. Inhabitants of St. ** mere inhabitancy, and the statute 
James, in Bury 8t. Edtnundi, 40 waa passed to prevent this.*’ 

East,^81, Bayley, J. says, “ that be- (ft) 1 Bl. Com. 862; see Jac. 2, 

** fore the statute of Charles the c. 17, s. 3. 

** second a settlement wb gained by (2) Ibid. 

• 

• H. 2 ‘ • 
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when notice in wfitm^ of the pMty’s pew 
be given to the parish olficere; such notice 
l^pisnsed with only in cases whefe the residencp 
was attended widi certain eirtotastances of notoriety, bu<^ 
as entering into a yearly serv^e, or an af>prat}C6ship (m). 
At a subsequent ‘^riod, howeijsr, the principle of giving 
notice was abandoned alu^&e ^.^); hnt the circumstan^s 
of notoriety remained, and someof them stil) remain, (as 
we shall in the course of this chapter explain jnore parti- 
culariy,) indispensable accompaniments of rite forty days* 
residence, so that without them no settlement can be 
gained. Other consequences in the mean time flowed 
from the principle that settlement was iigi the nature of an 
acquired right; for it became established by a 8«dhs of ju¬ 
dicial decisions, that (like other rights) it might be daimed 
derwoHtteli/y that is, that the child was entitled to the 
parent's settlement, and the wife to the husband’s (o); and 
tills addition completes the. outline of the settlement law 
as it still exists,—subject, however, to one very important 
iilteration introduced in the reign of George the third (p), 
viz^that a man coming to settle in a parish is no longer 
liable ta removal upon the mere probabiUty of his becoming 
chargeable, but it is required that he should have actually 
become chargeable, by receiving or applying for relief; tul 
iteration (it nmy be observed) Which reverts in some mea¬ 
sure to the principle of the system as it stood anterior to 
the sti^te of Chmles the second. 

The law as to reluf was stationary to a much later 


(m) Ibid ,4 and 3 W. & M. c. 11. 
(ff) Si G«o. i, e. 101, 1 . 3. 

(o> Fort 313} 1 NqI.274. 

(p) 850eo. 8» c. 110, 1 .1. . Even 
prior to Uiii aot if a certificate were 
gwatad by the ofBoeri of one parish 
to die officers of another, th.at a par¬ 
ticular peraon was legally aettled in 
die fenner pariah, he waa entitled by 
virtue of euph eertifleate to go to 
reside in the latter, without betpg 


a • 

liable to removal, except in the 
event of becoming acttmlly charge¬ 
able ; and on the other, eomld 
not, during aueh residence, ecquire . 
a settlement there by any, act of his' 
own, except by renting a tenement, 
or executing an annual offtes; nor 
could hit Servant er apprentice. 
See 8 & 0 Will. 8, e. ^ i 9 A 10 
WiU. 8, e. ^11 1 12 Ann. e. 18, a. 2; 

8 Oeo. 2, & 29, sa 8, 9. 




period) though it hat latterly undergone tbndanieii^ alter- 
ationt of the greatest importance. Not only the eelkc^oii 
of the rate) but the relief of the poor, with all ito attendant 
management, was jong left (eanfonnably to the histitiition 
‘of the statute of Elizabeth) to the orerseerB of the respec¬ 
tive parishes. But these^gt^cers wer^ound unequal to 
"tife proper dischaige of th| latter duty. In modem times 
at leas^ when, by the^g^duanhcrease of population and 
of paupers, its services *had become nuMre onerous, they 
were rarely performed to the satisfaction of the public; 
and various measures were from time to time devised by 
the legislature, for improvement of the (uactical system. 
By the statute 22 Geo. Ill. c. 83 (commonly called Gil¬ 
bert’s Act (g), parishes were authorized by consent of two- 
third parts in number and value of the owners or occu¬ 
piers, with the approbation of two justices of the peace, to 
appoint gtun'duaus to act in lieu of overseers, in all matters 
relative to the relief and management of the poor; and also 
to enter into voluntary unions with each other for the more 
convenient accommodation, maintenance and emjdoyment 
of paupers. This was followed by the statute called ** The 
Select Vestry Act,” or ** Sturges Bourne’s Act,” Geo. 
Ill. c. 12 (r); by which the inhabitants of any parish, in 
vestry assembled (s), were enabled to commit the manage¬ 
ment of its poor, to a committee of the^rishioners ap¬ 
pointed for that purpose,'and called a select vestry; to 
whose orders the overseers are bound to conform. 

, But these new methods, though found to be hcbeftcial, 
were upon the whole not attended by results sufficiently 
effective. Their introductimi, too, not being made com¬ 
pulsory by law, but left to thh option of the inhabitaiits, 
. the conflict df opinions which generally attenW aft subjects 
/ 

iq) Hendenon V. Sherborne, p. 46 (e); Report on Loc«) Ihix- 
2 MT. & W. 239} R. «. Poor Law ation, pi 65. 

Commiaaionera, in re Whitechapel (e) Aa to veatrlea, tee alao tap. 
Unibn, 6 Ad. A £. 49. vd. u pp< 120,121. 

(r) See Archbold’a Boer lAwAct^ 
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of political economy, or the dislike of change, or some in> 
activity in the public mind, prevented their adoption in the 
great majority of the parishes. * 

In the meantime the evilsj'esultii]^ from the mismanage¬ 
ment of the poor continued to increase. * 

The negligent and injudicioils^dministrationof the paro¬ 
chial iiinds, which prevailed in^rious parts of the kin|^ 
dom, had the effect of withdrawing from the impotent 
poor part of the provision intend^ for them by law, and 
wasting it on those who were able, but unwilling to work; 
and this led by natural consequence to the encouragement 
of idleness, improvidence and vice among the lower classes 
of society, and to a progressive and alarming increase in 
pauperism and in the amount payable for poor rates- 

The case was aggravated by some inherent de^ts in 
the existing system, which, while it remained unaltered in 
principle, tended strongly to prevent its practical improve¬ 
ment. 

For the duty of executing the poor law being upon thb 
system left in every instance to the paiish itself, which 
stood in no subordination, and owed no deference, to any 
external authority, reforms suggested from without seldom 
met with much attention, and little benefit was derived 
from any example of superior management exhibited in 
other parts of thf kingdom. The size of a very large pro¬ 
portion of the parishes was also in general so limited, as 
to expose them to great disadvantages, both •as' to the eihn 
ployment and maintenance of the poor; the difficulty an^ 
expense of which ore both obviously reduced, when the* 
field of operation is wider, and provision can be made on 
a larger scale. It was und^r such circumstances that par¬ 
liament i^ecommended, in the year 1833, the' issuing of a 
royal commission for inquiring into the state anti adminis¬ 
tration of the laws relating to the poor. The perscms to 
whom that task was* confided exposed the evils of the 
existing system with great ability and effect; and from the 
views which they succeeded in impressing upon parliament. 
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emanated the important statute 4 & 6 Will. IV. c. 76 (I)* 
commonly denominated The Poor Law Amendment 
^ct.” 

By* this statute the adroinistmtion of the parochial funds, 
and the management of the poor throughout the country, 
were placed for a period o^fBve years under the superin- 
mShdence and control of a^igntral board, called ** The Poor 
Law Commissioners had p6W^r to make such regu¬ 

lations as they thought proper, for guidance of the paro¬ 
chial authorities, (whether consisting of guardians, select 
vestries, or overseers,) in all ntatters of that description; 
and who were aided in their operations by a certain number 
of assistant commissioners (u). This commission was sub¬ 
sequently extended to the year 1847, and was then super¬ 
seded. But in lieu thereof a new board of Commissionera 
was established (for five ye£(rs), by 10 & 11 Viet. c. 109, 
under the style of “ Commissioners for administering the 
Laws for the relief of the Poor in Englandto consist 
of the lord president of the council, the lord privy seal, the 
principal secretary of state for the home department, and 
the chancellor of the exchequer for the time being, in 
virtue of their offices, and of such other persons as her 
Majesty by letters-patent or commission shall appoint; and 
to this board (which has since received the appellation of 
the “ Poor Law Board,” (a?), and been continued for a fur¬ 
ther period (y),) all the powers and duties of the former 


*(0 The following are the atatutea 
whidh have been pasaed since the 
. 4 & 5 Will. 4, e. 76, for the continu* 
ation and amendment of the ayatem 
thereby introduoed: 5 & 6 Will. 4, 

• c, 69; 6 & 7 wf 11.4, c. 10?; 7 W'ill.4 

6 1 Viet c. dof 1 & 2 Viet ce. 25,56 ; 
2 A 9 Wict c. 83: 2 & 3 Viet c. 84; 

S & 4 Viet. e. 42; 5 & 6 Viet. c. 67;. 

7 &,8 Viet c. 101: 10 & 11 Viet c. 

109*; 11 12 Viet cc. 31, 82, 110, 

111; 12 & 18 Viet cc.*13, 103; 18 


& 14 Viet. cc. 11. 101; 14 & 15 
Viet c. 105; 15 & 16 Viet cc. 14, 
59; 20 Viet c. 19. 

(tt) Aa to the appointment of the 
poor law commisaioners, Ac. aee also 
1 & 2 Viet c. 56,a. 119; 5&6Vict 
c. 57, a. 2. 

& 13 Viet c. 103, a. 21. 
(y) By 17 & 18 Viet c. 41, the 
board is continued till 23 July, 1859, 
and thenceforth to the end of the 
then next aeaaion of parliament 
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U«r cotttatMoiierB are ttuasfymAiiif)* The person 
ttnl^ lMiaiad in each lettein^tent'or co^nW is ^ Pre* 
eiil^t^<a); and all general rit2n~atenn i^hieh, for the pur¬ 
poses of this axst, is declared to extend to att mbs difected 
to affect more than one union (8),—^prcftiralgaM by this 
omnmission, musiNbe under thecal of the body, and under 
tile hands of a quorum, of wjp^ tiie president must 
one; and any each rnblm^roea^llow^ by,her Majesty 
in council (c). They are, moreover, directed, once in every 
year, to submit to both houses of parliament a general 
rq>ort of their proceedings (d). By the Poor Law Amend > 
ment Act, in connection with the hew act of 10 A 11 
Viet., which we have just noticed, the commissioners 
are empowered, where ^ey think it desirabb, th. direct 
that* the rdief of the poor in any parish shall bc •admi¬ 
nistered by a board of guafdians; to be ebeted by the 
owners of property and ratepayers in such parish (e), in 
such manner as in the acts particularized. And they are 
directed to appoint a certain number of Inspectors, for 
the purpose of exercising a visitorial power over work¬ 
houses </), and of being present at meetings of -gnardians, 
or other boal meetings held for the relief of the poor(y). 


(s) 10 & 11 Viet. c. 109, ■. 10. 

(«) The pfvtUtiit and two Here- 
tariH appointed by the ooffimkrion- 
en receive reomneration for their 
■enricei. The office of prenldent is 
declared not to be one raeoniiatetit 
with-a leat In the Houie of Gom- 
mons; but only one of the Moretariea 
may ait and vote then at the lame 
time ( (10 ft: 11 Viot. e. 109, m. 8,9.) 

(») Ibid. ■. II. 

(e) Set^. 17. Aeto the removal 
of roles or ondera of the wipmu- 
Moners by cerUorari bto the^iroart of 
Qneen’s Bench, aee 11 ft 12 Viet 
e. 110, 8.4; 12 ft IS Viet c. lOS, 
a. 18. Westbdry-on»Sevem Union 


case, 4 EH & Bl. 814. 
id) 10 ft 11 Viet c. 109, B. 1& 

(«) 4 ft I Will. 4, e. 76, ss. 89, 
40; Robinson v. Jodmorden Union 
(in error), 8 Q. B. 671. 

(/) By 12 ft 18 Ykte. 18, the 
Bupointendenee of Uie Poor Imw 
Board, and their power of viaitation, 
appointing inspectors, vegolatioBs, 
&e. sxe extended todhecase of poor 
persons lodged and ^intained by * 
contract, in esfeabliahainibts not lu<. 
Bade aiqrlams or woritbooset e( any 
vnion or parish, or nader the ^ec. 
tive eootrol of any (mrocldkt or other 
1^1 Bothorities. 

' (f) 10 ft n Viet.e. 109«sb. 18,20. 
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Tb^ are BlfM> entraated by tho legidatare with 
portaut power 9 f consolidatilig ai their own dweretioti, ao 
,&r as 4he rehef and management of the poor » concerned, 
sevehd parishes into one muted body, or union; under the 
^vemment of *a sin^e board of guardians (A>, to be 
elected by the own^ a^ ratepayera/of the compcmmit 
'^ri8he8'{t): and the uni^ parishes pre to have a cognnon 
workhouse jjrovided mamtaiihtf at their common exr 
pease (k), though each is to remain separately chargeable 
with the expense of its own poor, whether relieved in or 
out of such workhouse (1), The principle of consolidation 
may indeed be carified farther, if such a measure shall 
appear expedient to those who represent the different 
parochial interests; for by consent of the guardians in 
any union, (whether formed under the act, or previously. 
existing,) the component parishes may (under sanction of 
the commissioners) be united for the purposes of settle- 
meat and of rating, as well as that of relief and manage- 

(h) 4 aeS Will. 4. c. 76, t. 38. By (k) ^ 6 Will 4, c. 76, w. 36.28. 

7 & 8 Viet. & 101,«. 24, coun^ jus- See 6 & 6 WiU. 4, c. 69; 7 WilL 4 ft 

Ucea reeiding in a union or pariah 1 Viet. c. 60 j 7 & 8 Viet e. 101, a. 
are to be guardiana ex qffieio. By 12 73, aa to the conveyance of work- 

& 13 Viet c. 103, a. 19, the chair- houeesand other property of pariahee 
man at any meeting of the board of and unions: 7 & 8 Viet e. 101, a. 66, 
guardiana is to have a casting vote. a« to the pariiih where the woriilhoDee 
By die acta aa to marriage and re- shall Cor certain purposea he deemed 

^giatration (6 8r 7.WilL 4, cc. 86, 86, situate; 20 & 21 Viet. e. 13, to fa- 
and 7 Will 4 & 1 Viet c. 22), the cilitate the procuring of aitea for 
Metropolitan Police Act'(2 & 8 Viet workheusea in certain cases, 
e. 71, a. 41), the act for protection of (1) 4 8c 6 Will. 4, e. 76, e. 26. See 
apprentices and servants (14 & 16 2 & 8 Vic), c. 84, as to the manner 

Viet c. 11), and the County Rate of recovering from each of the united 
Act (16 8r IdRjet e.81),—iheguar- parishes its coutribution; and 11 & 
dians m new^truated with various 12 Viet c. 110 (poa^ p. 174X as to 

other duttel in addition to those the caees iu which, by esoeption 
. cnpMcted with the adminiriration fro^g^ the general rule, the expense 
of the poor law. is thrown Bot.on the individual pa- 

(i) Al to their eleedon, see 7 8r rish, but on the common fund of the 

8 Viet e; tOl, as. 14—21; 14 A 16 union. 

Viet e. 105, as. 2, 8. * 
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(m).: On th4 other hand, however, it is provided 
that no unicm shall in fatuiib take place^nnder Gilbert’s 
Aot, without the previous consent of the commissioners <n)., 

. • . • . *•* 
This short historical review of the principles on which 
the poor law is founded seemedtft proper preliminary to th*e 
consideration of the presentpp^ical system, which ma^ 
be compendiously ex^lBrtlieiirM fotlliws. , 

According to ^e present law, a settlement is acquired 
by the following methods. 1. By 1»!rth, For wherever a 
child is first known to be, that is always primtk ficUt and 
until some other can be shown, the pldhe of its settlement. 
But if its parents can be proved to have acquired a settle¬ 
ment, either by birth or otherwise, in another parid^ then 
the prirnd fade settlement of the child will he supeu^ed 
by a derivative one, viz. the settlement by parentage, of 
which we are about to speak next(o). 2. "By parentage. 
For all legitimate children take the last settlement of the 
father, and after his death,, of the mother; till they are 
emancipated from parental authority by marriage, or by 
attaining the age of''^twenty-one and living permanently 
separate from the parent, or contracting some rdation in¬ 
consistent with domestic subjection (p); and when eman¬ 
cipated they retain the parental settlement last acquired 
before that event took place. A bastard child, on the 
other hand (having in the eye of the law no parent) was 
formerly held incompetent to claim a derivative settle-* 
ment. By a provision (g'), however, in the Poor Law 
Amendment Act, an illegitimate child bom since the act 

(m) 4 St £ Will. 4, c. 76, M. 86,84. bitanta of Sowerbf, 2 East, 276; R. 

(m) Sect 87. Ab to Gilbert’s v. InhabitantB of Efwrton, 1 East, 
Act, vide sup. p. 166. 628; .Queen e. Inhabitaiata of Lille- 

(o) See R. e. luhabitanta of St aliali, 7 Q. B. 162; QuWn e. Inha- 

Mary, Leicester, 8 Ad. A EL (^; bitants of Scammonden, 8 Q.B. ^40. 
R. V. Walthamstow, 6 Ad. « El. ( 9 ) 4 & 6 Will. 4, c. 76, a. 71 1 
801. vide R. v. Walthamstow, ubi sup.; 

(p) See R. V. Witton cum Twan* R. v. Wendron, 7 A. & E. 819. 

brookea, 8 T. R. 866 ; R. v. Inba- * 
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passed^ is now to follow the settlement of bis mother; until 
he attams the i^e of sixteen, or gains another fer him-* 
self (r). But besides those of birth or parentage, there are 
also settlements acquired bythe party's own act. For a 
female gains a derivatife settlement: 3. By marrtagef i. e. 
she may claim the settlemnit which belongs to her bus- 
Slfand; and she retains th;it settlement after his death. If 
the man has^no settlemei'it (being'boi^pi abroad and having 
acquired none), or his settlement is unknown, she retains 
that which belonged to her before marriage. But she can¬ 
not in any case acquire one in her own right during the 
marriage. A settlement may also be acquired, 4. By rent¬ 
ing a tenement (ir), coupled with residence in the same parish 
for forty days. For this purpose, however, it is requisite 
‘that the party should have hon& fide rented a tenement, 
consisting of a separate or distinct dwelling-house or build¬ 
ing or of land (or of both), for the sum of 10/. a-year at the 
least for the term of one whole year; and that he should 
have occupied the same under such hiring, and actually 
paid the rent to the amount of lOZ. for the term of one 
whole year at the least; and that for the same period he 
should have been assessed to and paid the poor rate in 
respect thereof (t). 5. A settlement may also be gained 
by being hound apprentke iu), under inddhture or other 

(r) See Tl. v. St. Mary, Newing- ceaux, 7 Barn. & Cress. 551 ; U. v. 

ton, 4 Q. B. 581; Bodeubani v, St. Parish Stow, 4 Barn. & Cress. 
Andrews, 1 Ell. Jk Bl. 455; The 87; R. v. Inhabitants of Kibworth 
Queen p. Inhabitants of Sutton Le Harcourt, 7 Barn. & Cress. 790; 
Brailcs, 5 £11.% Bl. 814; The R. v. Inhabitants of Great and Litde 
Queen v. Inhabitants of Combs, ib. Usworth, 5 Ad. & E. 261; Queen v. 
892. Beiyewortb, 8 Ell. & Bl. 637; R. v. 

(s) SeeR.v. Inhabitants of Snape, Inhabitants of Halifax, 4 EIL ft Bl. 

6 A. ft E. 27^P'R. V. Inhabitants of 647. 

Berkswell, 6xA. ft £. 282; R. «. («) As to what is a hiring as ap- 

11 enley-upon-Tharoes, ibidL 294; R. prentice, R .», Inhabitants of Balling* 
V. Isha'bitantB of Hockworthy, 7 A. hay,'5'A. ft E. 676. As to service 
ft E. 492. by apprenticeship, R.«. Inhabitants 

(0 6 Geo. 4v e. 57i s. 2; 1 Will. 4, of Sandhurst, 6 A. ft £. 180; R. e. 
c. 18, s. 1; 4 ft 5 Will.Jl>, c. 76, s. 66. Inhabitants of Closwprth, ibid. 286; 
See R. V, Inhabitants of Hertsmon- R. v. Inhabitants of Exniinster, ibid. 
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d«ed; and inhaliiting for forty days nnder audi bindiag 
either in the ewnne pariah wh^ aerptce talies place, 
or a ^tforent one. 'But no aettlement can«be aoquir^ by 
being apprenticed in the aea' serrice, or to a houaeholikar 
exeroiaii^ the trade of the aeas, as a firiienmn or othe^ 
wise («); and the deed must ixh|ll cases be executed by tie 
' apprentice, except ip the case*)^ parish apprentices (t/lfr 
6. .A settlement is gflhlSd (of a ^femporary lund) in any 
parish by having an estate of one's ornn (z) there, of whai> 
ever value, and whether the interest be legal orequttable (a). 
This particular species of settlement is founded on the prin¬ 
ciple of the common law, that a man shall not be removed 
from his own property <5). It is provided, however, that 
no person shaU retain a settlement gained by virtue pf any 
estate or interest in a parish, for any longer time than he' 
shall inhabit within ten mil^ thereof<c); and in he 
shall cease to inhabit within that distance, and shall after¬ 
wards become chargeable, he shall,be liable to be removed 
to the parish in which he was settled previously to such 
inhabitancy, or if he have gained a settlement in some 
other parish since the inhabitancy, then to such other pa¬ 
rish (d). 7. Lastly, a settlement may be .gained by'being 
charged to and paging the puhUe taxes, and koks ' of tie 
parish (e),—eBiepting those for scavengers and highways, 
and the duties on houses. But it is provided ly the 35 


598. A« to fraudulent aplfeentiee- 
ship, R. V. InbabitantB of Bannaton, 
7 A. fr B. 86a 

(«) 4& 6 Will. 4,G. 76, a. 67i see R. 
V. InhaUtants of Moidatone, 6 A. fr 
E. S26i Tbe, Queen e. Inbabitanta 
of St. Mary Magdalen, 2 £11. 8 r Bl. 
809. 

(y) See R. e. Inbabitanta of Ar- 
neabyj 8 Bara.l& Aid. 584; R. e. 
Inbabitanta of Cromford, 8 Etuit, 25. 

(«) As to aettlement by eatate, R.«. 
Inhabitants of Ardleigb^ 7 A. A £. 
70; R. V. Inhabitants of Rnares- 


borough, 20 L. J. (M. C.}, 147 1 
Overseers of Wendron v. Overseers* 
of Stytbians, 4 E^ A BL 147. • 

(a) R. e. Inbabitanta of Bdferd*' 
10 B. A C. 54. 

(h) 2 Nolan, 58. 

(e) As to tbe mo^ of oaloulatlng 
thia distance, see Qidj|n v. Inhabit¬ 
ants of Saffiroa WaldelL 9 Q. B. 76. 

(d) 4A5 WiU. *, c. 70 ,«b. 68 ; 
see R.«. Hendon, 2 Q. B. 455. 

(el B.e. S^kf Damerel ,6 A. A£. 
808. See I ft 2 Will. 4, o. 42, a.'5. 
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Geou III. c. 101, B. 4, that no person shall gain a settle¬ 
ment on this gr^and in respect of any tenement or tene- 
piente not being of the yearly value* of 10/.; and by 
6 Geb. IV. c. 67, that a setdement shall not be acquired 
' b^ paying parochial rates ft»r any tenement (not being the 
fwrson’s own property),' unless it consists of a separate 
Shd distinct dwelling-house or building, or land (or both), 
bond fide r^ted by him for 10/. a year at the least for a 
whole year, and be occupied under such hiring for a year 
at least. This title to a settlement is therefore nearly 
merged in that of renting a tenement (/). 

Such are the modes in«rbich a settlement may now be 
acquired, and in which it has been capable of being acr 
quired, since the 14th August, 1834, the date of the pass¬ 
ing of llie Poor Law Amendment Act; by which statute, 
sonfe material alterations were made in this branch of the 
law. As questions however may still, for some time to 
come, arise witli respect to settlements gained under the 
law as it stood immediately before those alterations, it 
may be desirable to observe, that before the 14th August, 
1834, a settlement might be gained by forty days’ residence, 
accompanied with other circumstances of notoriety in addi¬ 
tion to diose which have been above enumerated, viz. 1. 
By hiring and service (y); which was where a person, 
being linmanied and childless, was hired for a year, and 
served a year in the same service. 2. By executing any 
.public annual oiSice or charge within the parish for one 
'Srhole year. We may also notice that the settlement by 
* renting a tenement was at that period capable of being 
acquired without payment of the poor rate, or' being as¬ 
sessed to the same. 

On ihi^art of our subject we shall only add, that whe'n 
by any ^ the modes above enumerated a person has 
gqjned a settlement m any parish, he is dinsidered as 

(/) See Arch. P. L. Act, InUo- R.«. Cowpen, 5 Ad. & 6. SS8; R. 
ductim, p. 8. V. Retten^n, 6 Ad. St E. 8961 R. 

(g) As to hiring add aerrice, we «. Nkington, 6 Q. B.662. 
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settled there until he acquires a new one in sonie other 
]:Aace; but the latter acquisition supersedes the earlier (h). 

All those who'in any parish stand in* need of relieff 
and apply for it, are entitled* tb be relieved there, or, as it is 
commonly expressed, are chargeable to that parish (i). If 
settled there, they constitute its settled poor. If not settled 
there, they are term^ its casua} poor (ife). 

The parish, however, will be immediately exoyerated from 
the burthen, if the pauper has any relation competent, and 
by law compellable, to maintain him. The relations who 
are so compellable are the father and grandfather, mother 
and grandmother, or children of«the pauper (1). They are 
liable to maintain him at such rate as shall be assessed by 
an order of the justices at their general, quarter or petty 
sessions (m): and on refusal to obey such order, the sums 
BO assessed are recoverable (with penalties) by a summary 
proceeding before two justices of the peace, and may be 
levied by distress and sale of the goods and chattels of the 
offender; in default of which he may be committed to 

(h) As to the effect of a union of , are several oth^ instances in whicli 
two parishes, upon the settled poor ■ charges under the pocsr htw are in- 
of each tefore such union, see Queen cumbent on the comiAi^ land of the 
V. Inhabitants of St Martin, New union,— as in the case of tibe relief of 
Sarum, SQ.fi. 241. ** a destitute wayfarer pr wanderer, 

(t) This is the general principle. or foundling” (11 & 12 Viet. c. 110, 
But where the parish is comprised ss. 1, 10; 12 & 13 Viet. c. 103, a. 2), 
in any union, there are caaes in or the procurement of burial grounds 
which the charge falls not on the for paupers in the^workhouse (13 &. 
individiml parish but on the common 14 Viet, c. 101, a. 2), or the annual 
Junti qf the union. For by 11 & 12 subscription to boapitals (14 & YS 
Viet c. 110, 8. 3, (continued by Viet c. 103, s. 4). 

several acts, the last of w)iich is 20 (ft) See 83 Geo. 3, c. 86, s. 8; K. 
Viet. e. 18,) all the costs of the re- «. St Paocras, 7 A. & E. 760 ; and 
lief of any poor person not settled in aee 7 & 8 Viet. c. lOft^a. 26, as to the 
the perish where he resides, hut ex- relief of wives whoae ouahanda are 
empte'd, by 9 & 10 Viet c. 66 (cited beyond sea or confin^'aa lunatic 
post, p. 177,) fiiln removal, shall, if or idiot | and the relief, (in 0er(ain 
such parish he comprised within any . cases,) of widows, 
union, be charged to tl>e' common (f) 48 Eliz. c. 2, ••7. 
fund of such union. . (m) 69 Geo. 3, c. 12, s. 26. 

We may remark here that there 
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prison |n)*. To secure the performance of this duty it is 
moreover provided by 5 Geo. 1. c. 8, that where persons 
run away from ^eir place of abode, leaving their wives or 
children chargeable to a parish,—their goods, or the annual 
profits of their lands, may be seized under the warrant or 
order of two justices, and (if such warrant or order be 

“Confirmed by the sessions) may be ^applied towards the 
discharge of the parish, and the maintenance of the wife 
and children. Tt is also enacted by 5 Geo. IV. c. 83, that 
persons able wholly or in part to maintain themselves or 
families by work or other means, and refusing or neglecting 
to do so, whereby they become chai^eable to a parish, shall 
be deemed idle and disorderly persom ; and may be punished 
by a single justice, on oath of one witness, by imprisonment 
in the house of correction with hard labour, for any time not 
exceeding one calendar month. And by the same statute, 
the desertion of a family is still more severely penal; for 
persons running away and leaving their wives or children 
chargeable are deemed rogues and vagabonds; and incur by 
the same act the like imprisonment for any time not ex> 
ceeding three calendar months (o). 

If there are no relations to whom recourse can be had, 
the settled poor are then to be relieved by the parish, so 
long as their necessity continues ; but if paupers who are 
able to work refuse to do so, they may be committed to 
the common gaol or house of correction (p). 

. With respoct to the casual poor, they may in general be 

removed in the manner to be presently described; and they 

• • 

(n) 4 & £ Will. 4, c. 76, b8 . 78, ' (o) As to the expense of prosecu- 

99{ 11 At 12 Viet. c. 110, s. 8. By tions in offences of this nature, see 

sections £6 & £7 of the former 7 & 8 Viet. c. 101, s. 60. By 12 &. 

statute, relief<*given to a child under 13 Viet. c. 108, s. 8, the chargeability 
sixteen (not blind or deaf and dumb) to the common fund of a union shall 
shall be considered as given to the have the same, effect, so far as re- 
paient; and every person is to main- gards 'such offences, as chargeability 

tain his wife's children before mar- to a parish, 
riage until sixteen or the death of (p) 43 Elis. c. 2, s. 4; £8 Geo. S, 

the mother. Vide siip. vol. ii. p. c. 137 ; 7kB Viet.q. 101, as. 67,£8. 

206. 
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aiB entitled to ^ieConly titt such reqkovBl can be ejTected. 
All such as were bom in Scotland or ir^and, the Isle of 
Man, Scilly, Jersey or Guernsey, and not* settled in £ng- 
laad, 7 -may, upon comfdain)! 'Of any guardian, retieying 
od^cer or overseer, be removed at the expense the union * 
or parish {q) to the place of their birth, with their families, 
(that is, with their wives and children, or such of them 
are chargeable and have yet acquired no settlement in their 
own right (r),) by virtue of a warrant under the hands and 
seals of two justices of the peace (s). Those who have a 
known place of settlement in I^gland (wherever bom) 
may also be removed to it with their families under an 
order {or wcarant) of removal {t). This order is to be 
obtained from two justices of the peace, upon complaint 
of the churchwardens or overseers of the parish to which 
they have, become chargeable («). It is usually founded on 

( 9 ) The cxpenies in the caie of a reeled to make regolationi ibr ear- 
pariA not in union, and not con- rying out the provisione of that act, 
taining more than 30,000 persona, and particularly (as respects Irish 
are payable out of the county rate. and Scotch paupers) to provide tliat, 

8 & 0 Viet.c. 117, 3. ae for aemaybe, they shall be landed 

(r) See Much Hoole «. Preston, at that port, among those mentioned 
17 Q. JL 348 { The Queen it. St. in the schedule to the act, udiich is 
Giles without Cripplegate, ib. 636; nearest to their native/plsca See 
The Queen e. St. Anne, Black- 18 & 19 Viet. c. 91,8.22,charging the 
friars, 2 £11. & Bl. 440; The Queen Esst India Company with the care of 
V. Inhabitants of Llansaintfrid, ib. destitute Lascare in this country. 

803. (t) As to the procedure in respect 

(t) 17 Geo. 2, c. 3; 39 Geo. 8, of orders of removal, see 11 3c 12 
e. 12; 3 Gea 4, c. 83; 8 A 9 Viet. Viet. e. 31. Ae ti> the delivery of' 
c. 117 (repealing 11 Gea 4 & 1 the pauper thereunder, 9 & 10 Viet 
WUl. 4, a 3 I 8 & 4 WilL 4, c. 40; c. 66, e. 7 1 14 & 13 Viet a 103, s. . 

7 Will. 4 ft 1 Viet. c. 10; 3 ft 4 18. As to unlawfully procuring a 

Viet e. 27 f 7 ft 8 Viet e. 42). And removal, 9 & 10 Viet c. 66 , a. 6 ; 
■eethe following cases under the old 12 & 13 Viet. e. 108, e. 8 . See the 
lew t R. o. Whitehaven, 3 B. ft Aid. more modem cases reldting to orders 
720} R. a Great Clacton, 8 B. ft Aid. of removal and appea(p thereupon 
410; R. V. Leeds, 4 B. ft Aid. 4^8; collected 18 12 Q. B. pp. 1—^ 6 . 

R. e. Heaton Norris, 7 B. ft C. 819 } («) 18 & 14 Car. 8 , c. 12, V. 1. 

R. e. Benett, 2 B. ft Adol. 712} Dickenson's Quarter Sessions, by 
R. e. Preston, 11 Ad. ft E. 822. By Talfourd, p. 711. By 7 ft 6 Viet 

8 ft 9 Viet a 147, a. 4, the justices' c. 101, s. 69, and 11 ft 12 Viet. c. 
of ihe peace of every country are di-. 110 , a. 11 , the certificate of the 



€HA% II«—OP THE LAWS RELATING TO THE POOR. 177 

an exanlination of the pauper as to the place of his last 
settlement; and notice in writing of such order, accom* 
panied by a statement in writing of the ground of the 
removal, must be sent, by the* guardians or overseers, to 
Ihe overseens of the parish to whom it is directed (^). If 
that parish submits to the order, or does not give notice of 
appeal from it within twenty-one days,, the pauper is to be 
removed accordingly; but if such notice is given within 
that period, he shall be kept in the original parish until 
the same (if duly prosecuted) shall be determined (y). The 
appeal is to the quarter sessions for the county, division, or 
riding, where the parish is situated from which the removal 
is directed to take place. If that court think fit, it may 
order the parish against which the appeal shall he decided 
to pay costs to the other, to such amount as the court shall 
certify, and as may appear just and reasonable (z); and 
whei’j the respondents succeed, they are entitled to the 
costs of the relief and maintenance of the pauper from the 
time they gave the notice of the order of removal {a). In 
the event of some point of law arising upon which the 
justices feel themselves unable to decide, they have the 
pow'er of making their order or decision in the appeal, 
subject to a special case; that is, to connect it with a 
statement of the facts proved before them, that the opinion 
of the Court of Queen’s Bench may be taken upon the 
point of law(2»). The latter, court then issues a writ of 
certiorari (c), to remove the proceedings to its own juris- 


boaVd of guardians as to the ebarge- 
aliUity of a pauper shall be sufficient 
evidence thereof. 

(«) 4 & 5 Will. 4. c. 76. s. 79 ,• 

, 11 &12 Viet. c. 31, SB. 2, S, 4. 

• (y) 4 & 5 Will. 4. c. 76, ss. 79,80, 
81, 83 ,* R.«. Kent (Justices), 6 B. 
Sc C.6S9t 

, (s) 4 & 5 Will. 4, c. 76, s. 82 ; 12 

& 13,^Vict.c. 45, SB. 4, 5. 

(a) 4 & 5 Will. 4, c. 76, s. 84. 

(5) A special ease may now be 

VOL. III. 


stated, by consent of parties and or¬ 
der of a judge of the superior court, 
immediately after notice of appeal, 
and without any resort to the court 
of quarter sessions, 12 & 13 Viet. c. 
45,8.11. The matter may also be 
referred to arbitratioHf ibid. ss. 12 
—15.- • 

(c) As to the cases in whieh the 
decision of the court of quarter ses¬ 
sions is dual, and not aubject to be 
reviewed on certiorari see 12 6; 13 


• N. 
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diction, which, being delivered to the clerk of the jtea.ce for 
the county, is returned by him together with the order of 
sessions and the special case. The matter of law is then 
argued before the Court of Queen’s Bench, which delivers 
its opinion, and affirms or quashes the order, as it may be 
found to be correct or otherwise. If there is no known 
place of settlement.in England, and if the pauper Was not 
bom in any part of the united kingdom to ^hich he can 
be removed from England, under the provisions in that 
behalf before mentioned, then (as the law authorizes no 
removal except in the cases thus specially provided for), 
he must remain of necessity in the parish where he is 
chargeable, and he may claim relief there so long as he 
continues to be in want, upon the same footing with its 
settled poor, unless some place of settlement be afterwards 
discovered. 

There are also some particular cases in which the re¬ 
moval even of a pauper settled in England, or born in such 
part of the united kingdom as above referred to, is illegal. 
For the wife of a person without a settlement cannot be 
removed to her place of maiden settlement, so as to separate 
her from her husband, unless by mutual consent (d ); nor 
can a child be taken away from its mother during its nur¬ 
ture (that is, until the age of seven years), whether it be 
legitimate or a bastard (c). So if the pauper is unable to 
travel by reason of sickness, or infirmity, or cannot travel 
without danger, the justices making the OKier or warrant 
are required to suspend the execution of the same, until 
they are satisfied that it may be safely executed (/); and H 
is provided that such suspension shall extend to any other 
of the pauper’s family who shall be mentioned in such 

I 

• 

Viet. c. 45, s. 9. As to amendment Ad. 201. • 

after certioran, ibid. s. 7.. As to (e) Cald. 6; R. «. Birmingham, 
the practice on certiorari, R. v. A her- 5 Q. B. 210. 

gele, 5 Ad. Ac £. 795. (/) 85 Geo. 8, c. 101, a. 2; 49 

(d) SeeR. 0 . Eltham, 5£ast, 113; Geo. 8, c. 124. * 

R. V. St. M&ry, Beverley, 1 B. & * 
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order op^rrant ( g). With respect also to persons who are 
in custody for felony, misdemeanor, debt, or lunacy, it is to 
bp observed they cannot be removed under the poor laws, 
from the parish where they happen to be confined (A). And 
by a late statute (9 & 10 Viet. c. 66, amended by 11 & 12 
Viet. c. Ill), introducing great alterations of the law on 
tho subject of removal, it is provided that no. person can 
be removed from a parish in which he has resided for five 
years next before the application for a warrant for his re¬ 
moval (?); nor for becoming chargeable in respect of relief 
made necessary by sickness or accident, unless the justices 
granting the warrant shall state therein that they are satis¬ 
fied that the sickness or accident will produce permanent 
disability ; nor (being a woman residing with her husband 
at the time of his death), till twelve calciftlar months after 
his death (7*), if she shall so long continue a widow. And 
it i« iurther enacted, that no child under the age of sixteen, 
whether legitimate or illegitimate, residing in any parish 
with his or her father or mother, stepfather or stepmother, 
or reputed father, shall be removed in any case where such 
his parent or reputed parent, stepfather, or stepmother, may 
not lawfully be removed; but that no person exempted by 


ig) 49 Geo. 3,c. 124. 

(A) As to tbe rclicr of persons in 
prison, vide 1!) Cor. 2, c. 4; 23 Geo. 
3,.c. 23, B. 2: 52 ^Jco. 3, c. 150; 
58 Geo. 3, c. 113 ; 9 Geo. 4, c. 40; 
R.V. Ovcr|eers of Holbcck, 20 L.J. 
(M. e.), 107. 

(t) See 11. V. Harraw<on-the>Ui1l, 
12 Jur. 518. It is to be observed 
that time passed in prison or in 
military or naval service under her 
Majesty, (see *Hartfleld «. Rother- 
field, 17* Q. B. 746; Queen v. In- 
habidints of East Stonehouse, 4 £11. 
& Bl. 901;) or as an in-pensioner 
in Greenwich or Chelsea hospitals; 
or in confinement in lunatic asy¬ 


lums ; or as a patient in a hospital; 
or during which relief (except boufi 
fide charitable gifts) ftom any parish 
sliall be received;—is to be ex. 
eluded from tlie computation of the 
five years. As to interruption of 
the residence, see also 12 & 13 Viet, 
c. 103, s. 4, and the following among 
other recent casesThe Queen v. 
Stapleton, 1 Ell. & Bl. 766; The 
Queen v. Bennett, 3 Ell. & Bl. 341; 
The Queen v. Directors of the 
Brighton Poor, 4 Ell. & Bl. 286. 

(A) See as to this. Queen v. In¬ 
habitants of St Marylehone, 20 L. J. 
(M. C.), 178. 


n:2 •. 
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this Act, from liability to removal, shall, by reasoJ of such 
exemption, acquire any settlement in any 'parish. 

The duty of relief^ where the parish is under the gpvern> 
ment of guardians or a select vestry, belongs to * those 
authorities, according to the provisions^ of the acts under 
which they have been respectively appointed, and subject 
to the rules of the, poor law board (/). Where there are 
no such authorities it belongs (subject to the same rules) 
to the overseers; or, where there is a local act of parlia- ‘ 
ment on the subject, to the authorities by such act esta¬ 
blished {m). 

In all cases, however, of sudden and urgent necessity 
arising in a parish under the government of guardians or 
a select vestry, any overseer is empowered and required by 
law, whether the*applicant for relief is settled in the parish 
or not, to give such temporary relief as the case may re¬ 
quire ; which he is directed to do in articles of absolute 
necessity, but not in money: and if the overseer refuses to 
give such necessary relief, and the pauper is not settled or * 
usually resident in the parish to which the overseer belongs, 
any justice of the peace may direct it to be given by an 
order under his hand or seal; and the overseer disobey¬ 
ing such order incurs a penalty of not exceeding 51. (n). 
Whatever be the settlement or residence of the pauper, 
any justice of the peace is also empowered, in a parish 
similarly circumstanced, to order medical relief in all cases 

(f) As to the expense of the relief, board; Ninth Annual Report of Poor 

as between the individual parish and Law Commissioners, 1843, pp.,18, 

the union, of which it forms a com- 19. See The Queen v. Poov LawjCon)- 

ponent part, vide sup. p. 174. By missioners, In re St. Giles and St. 
11 & 12 Viet e. 110, any question as George, 17 Q. B. 445; Queen «. 
to the expense of relief between any Robinson, ibid. 466; Queen o. Go- 

parishes in a union, or between the vernors of Poor of 6t. James, West; • 

guardians and any of the parishes minster, ibid. 474. ^For provisions 
therein, may be submitted by the as to parishes under local acts, see 
parties to the poor law boai^ also 7 & 8 Viet c. 101, sa. 6;!^, 65; 

(n) Where there is a local act, the 11 & 12 Viet. c. 91, s. 12. As to" 

poor law board has nevertheless a extra-parochial places, .sec 20.Vict 
power of regulation and superinten- c. 19. • 

dence; but cannot abolish the Iqpal . (n) 4 & 5 Wilt. 4, c. 76, a. 54. 
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of sudden and dangerous illness: the overseer being sub¬ 
ject to the same penalty as in the former case of dis- 
obcdiepce (o). And in unions formed under the Poor Law 
.Amendment Act any two justices of the peace usually 
acting for tiie district, may, at their discretion, order any 
adult person, who is entitled to relief, and unable to work, 
to*be relieved, if he desires it, without residing in the work¬ 
house (p). 4it is provided however that one of the justices 
shall certify in such order, of his own knowledge, that the 
person is unable to work. 

These powers of overseers and magistrates to afford 
relief in particular cases, apply (it will be observed) only 
to parishes under the management of guardians or a select 
vestry (y). In parishes not so circumstanced, their autho¬ 
rity in this matter is not specific but general. The duty of 
administering relief belongs universally and (in the first 
instance) exclusively, to the overseer. But if he refuses it 
in any case in wdiich it is reasonably claimed, it may be 
granted by order of any justice of the peace residing in 
the parish, or (if there be none resident) in the parish next 
adjoining, or by order of the justices in their respective 
rpiarter sessions; and if the overseer disobeys such order 
he may be indicted i(r). , 

The duty of making and levying (*■) the poor-rate, or 
parochial fund, out of which the relief is to be afforded, 
still belongs (as before the late change in the law of relief) 
to the churchwardens and overseers; and the concurrence 
of the inhabitants is not necessary (O. But for the better 
execution of these duties, the recent acts relating to the 
amendment of the poor law authorize tlie appointment of 

. (o) 4 fiE 5 Will. 4, c. 76, s. 54. ( 7 ) 4 & 6 Will. 4, c. 76, b. 64. 

(fi) Ibid, b.,27. Ab to out-door (r) 8 W. & M. c. 11, s. 11; 9 

relief, B^e 1-1 & 12 Viet. c. 91, s. 12 , Geo. 4, 7, s. 1 . 

Ab Jfo the power of guardiaiiB to («) Ab tothedistresB forpoorrate, 
‘ en^le a poor persun relieved out 48 EUz. c. 2, bs. 12, 13 s 12 & 18 
of the workhouse, to provide cdu- Viet. e. *14. 

cation fur his child, vide post, p. (/) 43 £liz. c. 2, 8 . i ; 7&8Vict. 

213. • C..101, a 63. 
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collectors and assistant overseers {u). The rate is raised 
prospectively (a:) for some, giYen portion, of the year, and 
upon a scale adapted to the probable exigencies of thp 
parish (y); and the act of 'Ellizabeth directs that it should 
be rais^ by “ taxation of every inhabit&nt, parson, vicar, 
** and other, and of every occupier of lands, houses, tithes 
** impropriate, propriations of tithes, coal mines, or satle- 
“ able underwoods” in the parishtx). As an occupier (a) 
a man is rateable for all lands {b) which he occupies in the 
parish, whether he is resident or not (c) j but the tenant 


(»} See 2 & 3 Viet. c. 84; 7 & 8 
Viet c. 101, ae. 61, 62. As to the 
appointmeDt, &c. of overseers and 
assistant overseers, see R. ». Watts, 
7 A. & E. 461; The Queen v. 
Greene, 17 Q. D. 793Worth e. 
Newton, 10 Each. 247. As to col- 
lectors of poor’s rate and their re¬ 
muneration, see Smart v. The Guar¬ 
dians of the Poor of the West Hum 
Union, 11 Excli. 867. 

(«) As to the objection that the 
rate is retrospective, see R. v. Glou¬ 
cester, 5 T. R. 346: 1 Nolan, 62. 

(y) 1 Nolan, 61, 62. 

(s) As to the exemption of seien~ 
tific and Htcrarjf tocieties, see 6 & 7 
Viet. c. 36 i R. V. Focock, 16 3. 

132 (M. C.); R. «. Jones, ibid. 129; 
Russell Institution ». Vestry of St. 
Giles, 3 £11. & BL 416; Church¬ 
wardens of St. Anne v. Linnean 
Society, ibid. 793 ; Marylebone Ves¬ 
try V. Zoological Society, ibid. 8U7 ; 
Purchase o. Churchwardens of the 
Holy Sepulchre, 4 Ell. & Bl. 166. 
As to the exemption of puh/te pro¬ 
perty, Reg. 0 . Shee, 4 Q. B. il; De 
la Buehe v. Vestrymen of St. J^mes, 
4 Ell. & Bl. 386 ; and of crown pro¬ 
perty, Nethertonv. Ward, 3 B. & A. 
21 ; Tracey v. Taylor, 3 Q. R. 966. 
As to the rateability of premises used 
for charitable purpoaea, R. v. Waldo, 


Cald. 368; R. v. Skerry, 12 A. Sc K. 
84; R. e. Wilson, ibid. 94; R. v. 
Badcock, 6 Q. B. 787; R. v. St. 
George. the-Martyr, 16 L. J. (M. C.), 
129. 

(a) As to occupier as scrcant, R. 
e. Wall Lynn, 8 A. & E. 379 ; S. C. 

1 W. W. 6c U. 366. And sec 11. e. 
Ponsonby, 3 Q. B. 14. 

(b) As to rateability of tithes, R. 
V. Joddrell, 1 B. & Ad. 403; R. v. 
Barker, 6 A. & E. 388. As to the 
rateability of corporations, R. r. 
Mayor of York, 6 A. & E. 419. As 
to the rateability of a gaa company, 
R. V. Birmfnghain and Stafibrdshire 
Gas Company, ibid. 634; 11. v. Com¬ 
missioners for lighting Beverley, 
ibid. 645. As to the rateability of 
machinery, Reg. v. Guest, 7 A. & E. 
951. As to tbe'T’ateability of munl- 
cipal corporations, 4 & 5 Viet. c. 48. 
As to the rateability of a box. at p. 
theatre, Reg. n, St. Martin in the 
Fields, 3 Q. B. 204. As to the prin« 
ciple on which railway companies are 
rated, see The Queen v. Brighton, 
Railway, 16 Q. B.^ 313; Soutli 
Eastern Railway Compai^, app. 
«. Overseers of Diking, reap., Ell. 
3c Bl. 491. As to treasurer of a eomty 
eowrl, see the Queen v. Overseers of 
Manchester's EIL & Bl. 336. 

(c) 1 Bott, 112. 
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(and not the landlord) is considered as the occupier within 
this statute (d). As an inltabitant (e) a man was formerly 
l|able to be rated according to his apparent ability, that is, 
according to the value of the* local and visible personal 
property he had within the parish, and of which he made 
profit (/); but by 3 & 4 Viet. c. 89 and 19 & 20 Viet. c. 42, 
the liability to taxation in regard to.inhabitancy is now 
taken away pntil October, 1859 (^). 

By 6 & 7 Will. IV. c. 96(A) it is provided, that, after 
such period as the Poor law board shall direct, no poor 
rate shall be of any force which shall not be made on an 
estimate of the net annual value of the several heredita¬ 
ments rated,—that is to say, the rent at which the same 
may reasonably be expected to be let from year to year, 
free of all usual tenant rates and taxes, and tithes commu¬ 
tation rent charge (if any), and deducting therefrom the 
probable average annual cost of the repairs, insurance, and 
other expenses (if any), necessary to maintain them in a 
state to command such rent. The act also prescribes in 
what form the rate shall be made (t), and what particulars 
it shall comprise; and requires that the parish officers shall 
sign a declaration at the foot of it, to the effect that these 
particulars are true and correct as far as they have been 
able to ascertain by their best endeavours. The Poor law 
board is also empow'ered by this act to order a new valuation 


. («/} R. V. Welbaxtlt, 4 M. & S. 222. 
The vestry, however, of any parish 
may order that tiic owners of tene¬ 
ments in sueh itarish, the yearly 
rateable value whereof sbnll not 
exceed 61. shall be rated in lieu of 
the occupier, IS & 14 Viet. c. 09. 
But this will not affect the occu¬ 
pier's right oY voting at elections, 
14 & Viet. 0. 89. 

As to the competency of rated 
inligbitante to give evidence, 3 A 4 
Viet. c. 26; Doe d. Boyltbce v. Ad- 
derley, and Doe d, Batchelor v. 


Bowles, 8 A. & E. 502; S. C. 1 P. 
& D. 469. 

(/} 11. V. Lumsdainer 1 W. W. St 
H. 587. 

{g) As to the former practice of 
rating stock in trade, see Report on 
Local Taxation, pp. 21, 38. 

(5) As to this act, (the Parochial 
Assessment Act) see Report on Local 
Taxation, pp. 28, 48. 

(i) See the Queen o. Eastern 
Counties Railway Company, 5 Ell. 
& Bl. 974. 
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to be made in any parish or union, upon representation, in 
writing, from the board of guardians under their common 
seal, or from the majority of the parish officers (A). 

By 43 Eliz. c. 2, s. 1, no'rite can be deemed valid unless 
it be allowed by two justices; and by '^17 Geo. II. c. 3, 
public notice thereof is to be given at the parish church 
on the Sunday next, after the same has been allowed {4), 
The allowance by the justices is a mere matter.of form(m); 
but after allowance and publication, any person aggrieved 
by the rate, and having reasonable objection to it, as 
irregular and unequal, may appeal against it to the next 
practicable quarter sessions of the county, riding or divi¬ 
sion (or, in some cases, of the corporation or franchise,) in 
which the parish is situate. 

But BO far as regards objections on the ground of irre¬ 
gularity, unfairness, or incorrectness of valuation, appeals 
may now also be preferred to another jurisdiction at the 
option of the party aggrieved; for by 6 & 7 Will. IV. c. 96, 
the justices in petty sessions shall, four times at least in 
every year, hold a special sessions for hearing appeals on 
any ground of that description within their respective divi¬ 
sions (n); and their decisions shall be conclusive, unless the 
parties impugning it shall, within fourteen days, give notice 
of ap|;>eal therefrom to the next general sessions or quarter 
sessions of the peace. In either course of proceeding the 
justices have power to affirm, quash, or amend the rate; 
or, if it become necessary to set the whole aside, may 
order tlie.overseers to make a new one(o). They have 
also authority to award costs to the successful party (p);' 
and the court of quarter sessions may make its '^decision 


(kj Vide as to the appeal under 
this act, R. v. St. Albania, 1 W. W. 
& H. 680. 

(l) to the manner of giving 
notice aee I Viet c.4S; Ortnerod v; 
Chadwick, 16 Mee. & W. 867. 

(m) R.«. Dorchester (Justices), 1 
Str. 898. 

(n) 6 & 7 Wm. 4^c. 96, s. 6. At 


to an appeal against the rate, R. v. 
George, 6 A. & E. SOS ; R.«. Bond, 
ibid. 906 s R. o. JuBtkses of Cam* 
bridgeshire, 1 L. M. P. 47 ;«Queen 
e. TraflTord, 16 Q, B. 200. 

(o) 17 Geo. 2, c. 38,a. 6: 41 Geo. 
3, c. 28; 6 & 7 WUl. 4, c.' 96, s. 1. 

(p) Ibid. • 
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(as in the case of an order of removal), subject to a special. 
case. 

4 

. It is the duty of the overseers, and of all persons having 
the collection, receipt, or distribution of the poor rate, to 
render to .the prbper( 9 ) auditors,—or, if there be none, to 
the guardians, or (where there are no such officers) to the 
justices in petty sessions,—once in every half year, (and 
of^er if required by the rules of the poor law board,) 
an account of all monies and things received and ex¬ 
pended ; and to verity the same on oath if required (r): and 
all balances remaining from time to time in tlieir hands 
may be recovered from them by a summary proceeding 
before two justices of the peace (s). Overseers are also 
bound to render an account at the end- of their year of 
office (0- 

These are the general heads of the law relating to the 
pO';i*(u); many branches of which are of too recent intro- 


iq) Sec ^ Si 6 Will 4. c. 76: 7 & 
8 Viet. c. 101, 8. 32, fttid 11 & 12 
Viet c. 91. 

(r) Any parish officer supplying 
fur his atyn profit goods given in 
jiiiruchial relief, incurs a penalty of 
51. (4 &’ 5 Will. 4, c. 70, s. 77 s vide 
Henderson v. Siierbourne, 2 Mee. & 
W. 236.) As to sale of parish pro.^ 
perty, see 5 A 6 Viet. c. 18; lleport 
«f Poor LawComipjgsioners fur 1843, 

р. 29. 

’ (•) 4 & 6 Will. 4, c. 76, Bs. 47, 
*99; 2 & 3 Viet c. 84; 7 & 8 Viet. 

с. 101,88.32—38. See also Sir John 
Hobhouse's Act, 1 & 2 Will. 4, c. 
60; K. V. St Marylebone, 6 Ad. & 
£1. 268. 

(0 4 k if Will. 4, c. 76, 8. 47 ; 
vide BS v. Jobii8on, 5 Ad. k £1.840. 
satetc are severid other rates which 
in, practice are levied parochially 
upon the same assessment, and by 
the same ofBeen, as the poor's rate; 


as to which, see Report on Local 
Taxation, p. 62; and by 7 & 8 Viet 
c. 33, the county rate, and all other 
like rates, are now to be raised 
through the agency of the guardians 
and oveiseers of the pour, and with* 
out the intervention (which the law 
formerly required) of the high con¬ 
stable. See further as to the collec¬ 
tion of the borough and watch rates, 
8 & 9 Viet c. 110; and of the county 
rate, 16 & 16 Viet c, 81. 

(n) It has been felt necessary to 
condense, as far as possible, the ac¬ 
count given of this complex subject. 
No mention has therefore been made 
in the text of provisions recently in¬ 
troduced, which, though of consider¬ 
able interest and importance, did not 
app'ear to require notice in so ge¬ 
neral an exposition of the poor law. 
For example^ those which have been 
passed for the combination of unions 
and parishes, (as regards certain 
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duction to have been yet fairly subjected to the teat of ex¬ 
perience. The great object, however, of the whole system 
is to give such relief as charity requires to the impotent 
poor, or those unable to find eihployment^ without affbVding 
encouragement to the idle; and its operation cau never be 
considered as safe or satisfactory, except so far as it tends 
to promote that combined result. For while humanity and 
religion prescribe the succour of the destitute,, nothing is 
more obviously unreasonable than to compel the industrious 
part of the community to maintain those who are uuwiUing 
to labour; and surely they must be very deficient in fore¬ 
sight as well as in justice, [who suffer one half of a parish 
to continue dissolute and unemployed, and at length are 
amazed to find that the industry of the other half is not 
able to. maintain the whole.] 


places,) into districts for atyluma for 
the temporary aecoamodation of the 
houeeleas poor. See 7 & 8 Viet. c. 
101, 68. 40—84} 14 8c 15 Viet. c. 
105, s. 14. For tlie same reason, the 
provisions as to the harial^ and as 
to emigr^ton of paupers, hav4 been 
on>ktcd. For the former, see 7 & 8 
Viet. c. 101, B. SI i 18 8e 19 Viet, c.79, 
c. 105, Bs. 11—13. As to the latter, 
4 8c 5 Will. 4, c. 76, s. 02 i 7 8e 8 
Viet. c. 101. 8.20; 11 & 12 Viet, 
c. 110. B. 5; 12 8( 13 Viet. c. 103. 


8.20; 13 8c 14 Viet. c. 101, a. 4; 18 
8c 19 Viet. c. 119, 8. 6. Among 
the provisions omitted may also be 
mentioned those of 5 8c 6 Will. 4, 
c. 69, and 20 8c 21 Viet. o. 13, 
enabling ecclesiustical corporationa 
sole to dispose of land by way of 
sale or exchange to be used as the 
site qf a workhouse, or for any pur¬ 
pose relating to the relief of the 
poor, which the Poor Law Board 
{pay approve. 
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CHAPTER III. 

OF THE LAWS RELATING TO QHARITIEB AND 
^ BENEVOLENT INSTITUTIONS. 


1. Charities. —From the subject of the maintenance 
provided by law for the poor, we may pass, by no abrupt 
transition, to that of jiiiblic charities. 

Charities have been always much favoured by tlie law (a). 
Thus, though gifts to siqyerstitious uses were made void by 
a siatute passed at the period of the Reformation (5), a 
distinction was allowed in favour of those for charitable 
purposes; which were held not to fall within the operation 
of that statute. For “ no time,” as Lord Coke observes, 
was so barbarous as to abolish learning, or so uncha- 
“ ritable as to prohibit relieving the poor” (c). By the 
statute 39 Eliz. c. 5, (made perpetual by 21 Jac. 1. c. 1,) 
any person is enabled by deed enrolled in Chancery, to 
found a hospital and to give it a corporate existence, with 
capacity to take and purchase goods and chattels, lands 
,and tenements, to hold to them and their successors, with¬ 
out the king’s Titence (which by the statutes of mortmain 
is.in general required where land is conveyed to a body 
corporate); subject only to these conditions, that the lands 
be freehold, in fee simple, of the clear value of 101. and 
not exceeding that of 200/. per annum. 

The sapie disposition to favour and encourage charities 
has been evinced in other instances. Thus, by the Statute 
irfift*Charitable Uses, 43 Eliz. c. 4, the lord chancellor is 

*(a) Bae. Ab. Ch. Uses, E. Edw. 6, c. 14. 

(6) 23 Hen. K,, c. IS. See also 15 (c) Porler’s case,*! Rep. 26. 

Rich. 2, c. 5t 37 Hen. 8, c. 4; 1 . 
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empowered to award commisstons to inquire of all gifts to 
such uses, and of all abuses, and breaches ^of trusts relative 
thereto, and to make orders ^r the future‘management of, 
the fund ; though the univehskies and cathedrals, an*d all 
colleges, hospitals, and free-schoois, liaving special visitors 
or governors, are excepted from this provision (d). 

And whereas the statutes of mortmain prohibit in gene¬ 
ral the endowment of collegiate or' corporate bodies with 
land, without the king’s licence; and some doubts arose at 
the time of the Revolution, as to the right of the crown to 
exercise this dispensing power (e); therefore, by a statute 
passed at that period (7 & 8 Will. III. c. 37), after re¬ 
citing that it would be a great hindrance to learning and 
other good and charitable works, if persons inclined to 
grant lands to bodies incorporated for good and public 
uses should not be permitted to do so,—it was enacted (in 
confirmation and extension of the prerogative antecedently 
vested in the crown in this particular), that the king may 
grant to any persons whatever, licence to alien, purchase 
or hold, in mortmain (/). 

So &r the interposition of the legislature had been uni¬ 
formly favourable to charities. Some abuses, however, 
were afterwards found or supposed to attend the power of 
devising lands by will, or making them over at the ap¬ 
proach of death, for purposes of this description ; and by 
9 Geo. II. c. 36, after reciting that many large aad impro¬ 
vident alienations of land had of late been^nade by dying* 
persons to charitable uses, it was enacted that no lands or 
tenements, or money to be laid out in the purchase thereof, 
shall be given or conveyed, or anyways charged or incum¬ 
bered, in trust for the benefit of any such uses; unless by 
deed indented, sealed and delivered in the presence of two 
or more credible witnesses, twelve calendar months at least 
before the death of the grantor, and enrolled, within s^x 
calendar months after its execution, in the High Courr^” 
Chancery. This provision, with the exceptions to which 

(«{) See Collison’s case, Hob. 136^ ii. p. 232. 

(e) See Hoveaden'e Blackat. vol. j[/) Vide sup. .vol. i. p. 453. 
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it is^ubject, we had occasion to consider in a former 
vokiine(^); and it will therefore he unnecessary to dwell 
upon it farther ih this place.. We shall only remark, that 
it hee^ no reference to dispositions of mere personal estate, 
when not directed to be laid out in land; and that such 
dispositions, whether by will or otherwise, may conse- 
cpiently he made, without restraint, to uses of a charitable 
description. 

The law has also subjected charitable endowments to 
some check, in the particular case of a lying>in hospital; 
for by 13 Geo. HI. c. 82, after reciting that such hospitals 
merited support and encouragement, it is nevertheless en¬ 
acted that no establishment of the kind shall be set on foot 
without a previous licence from the quarter sessions ; and 
regulations are made to prevent illegitimate children, bom 
within such hospitals, from being chargeable to the parish 
of tiieir births. 

When a charitable commission issues under the 43 £liz. 
c. 4 (A), the decree of the commissioners is returned into the 
Petty Bag Office of the Court of Chancery; and it may 
be contested on the equity side of that court (i). The pro¬ 
ceedings for that purpose are treated as an original suit, in 
which the parties, are not bound by the evidence before 
the commissioners, but may allege what new matter they 
please (A). Upon these allegations they go to proof, and 
examine witnesses upon all the matters in issue; and the 
court may dec^e the respondent to [)ay all the costs, though 
po such authority is given by the statute; and, as the pro- 
» ceeding is throughout considered as an original cause, an 
appeal lies of course from the chancellor's decree, notwith¬ 
standing any loose opinions to tlie contrary (I). 

CommissidRs, however, under the statute of Elizabeth 
have been long disused, their place being supplied by 
remedies of a more simple and effective kind. For inde¬ 
ed) Vide lap. vol. i. p. MO. bk. v. a iv. 

(h) Videiup. p. 188. (k) 1 Bac. Ab. Cb. Uni, F.; 3 

(i) See as to the Petty Bag Office Bl. Com. 436. 

and the Court of Chancery, post, * (1) Ibid.; 2*Vern.ll8. 
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pendently of this statute, [the king, as parens pittri^ has 
the general superintendence of all charities] not otherwise 
sufficiently protected (m); [which he exercises by the 
keeper of his conscience, the chancellor. And, ther^ore, 
whenever it is necessary, the attDraey*gei?^l, ajt the rela« 
tion of some informant (who is usuelly called the relator) 
files ex officio an information in the Court of Chancery, to 
have the charity properly established (n);] ai^ it is not 
essential that the relators should be the persons principally 
interested ; for any persons (thov^h the most remote of 
them who fell within the contemplation of the charity) 
may stand in that capacity (o). 

By statute 52 Geo. III. c. 101, it is besides provided, 
that in every case of the breach of a trust created for cha> 
ritable purposes, or wherever the direction of a court of 
equity shall be deemed necessary for the administration of 
such a trust, any two or more persons may, on obtaining 
the previous sanction of the attorney or solicitor-general, 
apply for relief by petition to the lord chancellor, or master 
of the rolls, or keeper of the great seal ( p). The petition 
is to be heard in a summary way, and the order which the 
court may make is to be final and conclusive, unless within 
two years afterwards there shall be an appeal to the House 
of Lords. * 

By a statute passed in the same year (52 Geo. III. c. 102) 
provision was also made for the registering and securing 
of charitable donations, in order to prevent, their benefits., 
’from being lost. A memorial of the funds and objects of 
the then existing charities, and the names of the founders 
(when known), and of the persons having custody of the 

deeds of endowments, and of the trustees or possessors of 

ss 

(m) 8 BI. Com. 427. As to this ton, ibid. 426. 
qualification of Blackatone’a doc- (o) Attoraey-Generill o. Buck- 
trine, see fihelford on Charidea, nail, 2 Atk. 828. o 

Uaea and Trusts, p. 268. (p) The act adds, **br 

(«) 3 Bl. Com. 428; Eyre r. Court of Exchequer," but the equity' 
Countess of Shaftesbury, 2 P. Wms. ride of the Court of Exdheqiler is 
118; Attorney-General e. Middle- now abolished by 6 Viet. c. 6. 
ton, 2 Ves. sen. 829; 'Same v. Brejrs- 
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the estates, is directed to be registered by such trustees 
or .possessors, within six months from the passing of the 
Act, in the ofhcb of the clerk of the peace of the county or 
*towir,* and a duplicate to be.transmitted to the Court of 
' Chancery. So,«with respect to future charities, created 
by any deed or instrument, a like memorisd is required, 
^thin twelve months after the deceaw of the donor: but 
donations neither secured on land nor permanently in¬ 
vested in the funds, or the management of which is left to 
the discretion of trustees, are (with many other particular 
cases) excepted from the provisions of the Act. 

By recent enactments, however, a more complete pro¬ 
tection has now been thrown over the charitable endow¬ 
ment of the country (r). By 16 & 17 Viet c. 137, called 
The Charitable Trusts Act, 1853,” (amended by 18 & 19 
Viet. c. 124, called ** The Charitable Trusts Amendment 
Ar^, 1855,” and by 20 & 21 V!ct. c. 76,) it is provided, 

(r) We pass over here a variety apportionment of the charitable en> 
of preceding eflbrts of the leglKlature downients of a parish, where it has 
in the same direction. The 58 Geo. been divided under tlie Church 
3, c. 91, and 59 Oeo. 3, cc. 81, 91, Building Acts; 1 & 2 Will. 4, c. 60, 
authorized the appointment of com- s. 39, directing lists of the charitable 
inissioners, to inquire into endowed endowments of the parish to be made 
cliarities and to certify to $,he At- by the vestries adopting that act; 

torney-General such cases as they 2 Will. 4, c. 57, s. 3, making pro¬ 

found to require the interposition of vision for the supply 0f new trus- 
s court of equity. The powers of tees, where the original trustees of 
these commissioni rs and their sue- a charity are dead and the represen- 
'cessors were eiilarge<^nd continued tative of the last survivor is not to 
by 5 Geo. 4, c. 58; 10 Geo. 4, c. 57.,* be found; 4 8r 5 Will. 4, c. 76, s. 74, 

X 1 &*2 Will. 4,c. 84; 2 Will. 4, c. 57 1 empowering the Poor Law Board to 

7 Will. 4 & 1 Viet. c. 4; and did not require, from persons holding pro- 
terminate untIF 1st July, 1837 (see perty in trust for the poor, a true ac- 
sect. 8 of the act^last mentioned), count in writing of the particulars ; 

• Their reports were numerous, and 13 & 14 Viet. c. 60, a. 45, giving 
were printed Jty order of the House facilities as to the vesting of lands, 
ofCominons. The following statutes &c.fbyorderoftheCourtofChan- 
mayjil^o be noticed in this place:— eery, in charity trustees; 14 & 13 
& 2 Geo. 4^ c. 92, empowering Viet. c. 56, facilitating the service of 
tflTstees of charity lands in certain notices on the governors and mem- 
cases to exchange thefh for others; hers of charitable institutions. 

8 Geo. 4, c. 72, s. 11, authorising the 
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.httfe her Majesty may appoint CommissioftBrs, to' be 
ityled ** The Charity Commissioners for England and 
(Vales,” who shall have power to examine tnto all charities, 
ind to prosecute such inquiries by certain of their officers 
sailed Inspectorsto require trustees and Other persons * 
to render to the Board of Commissioners written accounts 
and statements, or to attend and be examined on oath, jn 
relation to any charity or its property;—to authorize 
suits and proceedings concerning the same;—to sanction 
building leases, repairs or improvements, or the sale or 
exchange of the charity lands; —and to authorize a great 
variety of other acts to be done in relation to them, such 
as the varying circumstances of each case may from time 
to time require. The Acts also appoint corporate bodies, 
by the names of “ The Official Trustees of Charity 
Lands,” and “ The Official Trustees of Charitable Funds,” 
in whom respectively th¥ land, stock, securities and 
money of charities may, under such circumstances as 
pointed out in the Acts, from time to time become vested 
by order of any court having jurisdiction (s); and the 
Board may order these corporations respectively, to con¬ 
vey the land, or Ip assign and pay over the stock, securities 
and money as it shall think expedient (0* And the Acts 
further provide, that where the appointment or removal of 
any trustee, or any other relief, order or direction relating 
to any charity, shall be considered desirable, it shall be 
lawful, if the gross annual income exceeds^30I. (tt>, for any., 
person airt.horized by the Board, (or for the attorney- 
general,) to make application without information, bill* or \ 
petition, to the Master of the Rolls or one of the Vice- 
Chancellors {x) sitting at chambers, for such order as the 
case may require: and, if they think propef to adjudicate . 
upon the matter, their order shall not be subject to appeal 

(«) 16 Sl 17 Viet. c. 137, ss. 48,‘53; exceed 302. (16 & 17 Vict.<te. 137. 
18 & 19 Viet c. 124, B. 15, &e. e. 30.) 

(0 18 3t 19 Viet 0 .124, a. 87. {*) In the counqr palatine of Lsu- 

(m) Or with .respect to any clia- caster the chancellor and vice-chan- 
rity established within die city of cellor of the county palatine have 
London, whether it does, or does pot, also this jurisdiction. (Sect 29.) 
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in any case where the gross annual income is not more than 
1007. (y). On the other hand, if the ^ross annual income 
does not exceed *307., it shall be lawful for any pereon 
authorized by the Board, (or Tof* the attorney-general,) to 
make application €o a district court of bankruptcy, or to a 
county court, within the district of which respectively the 
chafrity is established; and such court •shall entertain the 
application and hear the matter in open court, and make 
order as the case may require (s); though in certain cases 
such order shftll not be effectual until confirmed by the 
Board (fl). A great number of cases, however, are ex¬ 
empted from the operation of these Acts (5); and among 
others it is provided, that they shall not extend to the uni¬ 
versities of Oxford, Cambridge, London, or Durham; or 
any college yr hall in those universities; or any cathedral 
or collegiate church (c); or the oplleges of Eton and Win- 
• cheater (e7);—though any exempted charities may petition 
the Board to have the benefit of the acts allowed to them; 
and any charities whatever may refer any question or 
dispute arising among their members, in relation to the 
management, to the arbitration of the board (c). 

Some account having been now given of the legislative 
enactments relating to charities, we will next advert, to 
certain general principles which may be collected from the 
judicial decisions in regard to this subject. 

The courts of equity, (for to these the jurisdiction in 
general belongs,) take cognizance of all charitable uses or 
t^,u&tiB of a public description; and exercise, in relation to 
them, powers of a very extensive kind. Under the autho¬ 
rity of these tribunals, trustees may be called to account 
^ for the charitable funds committed to their charge, or new 
{ru8tees,( where circumstances so require,) maybe appointed, 

(if) 16 A 17 Viet c. lS7f i. 28. are exempted from tbe Acta, till lat 

(«) Ibfd. a. 82. Sept. 1858. (20 & 21 Viet. c. 76.) 

«(a) iRd. a. 87. * (e) 10 & 17 Viet. c. 1S7, a. 62. 

» (V) Charities or inatitutiona cxclu- (</} 18 & 19 Viet. c. 124, a. 47—49. 

.ively for the benefit and under the (e) 16 & 17 Viet, c* 187, aa. 63, 

auperintendence of Roman Catltolica 64 i 18 & 19 Vict.^c. 124, a. 46. 

VOL. HI. * O. 
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improFident alienations of the charitable estates may be 
rescinded,—schemes for carrying properly into effect the 
intention of the donor, (where the nature of the case re¬ 
quires such interference,) inay be judicially project^ and 
established,—and every species of relief afforded which it 
is in the nature of such institutions to require. This equit¬ 
able jurisdiction, however, is not allowed to usurp upon*the 
proper province of those to whom'the administration of the 
charity may have been confided. In the case of corpmu- 
tions endowed for charitable purposes, the ‘tnanagement is 
usually vested by charter in governors, subject to a con- 
tndling or visitatorial power in the founder or his heirs, or 
in such persons as the founder shall appoint (/); and with 
the proceedings of such functionaries the law does not in¬ 
terfere, unless they have also the management of the re¬ 
venues, and are found to be abusing their trust ig). It is 
to be observed, however, that when the king is the founder, 
of an eleemosynary lay corporation, the visitatorial power 
is vested in the crown (A), and committed by royal autho- 
rity to the Lord Chancellor, who may thus be called upon 
to redress abuses properly falling within the province of a 
visitor: but this jurisdiction belongs to him in his personal 
character only^ and not as judge of the Court of Chan¬ 
cery (i). 

With respect to the nature of the charitable trusts, to 
which the equitable jurisdiction attaches, we may remark 
that the word chiritahle is to be hej^ understood in*'a 
very large sense. For not only gifts for the benefit of 
the poor are included, but endowments for the advance¬ 
ment of learning (J^, or institutions for the advancement 


(/) See Eden e. Forateri2 P.Wms. 
826; 8 Salk, S70; 1 Bl. Com. 480; 
Phillips «. Bury, Ld. Ilnyin. 8; R. v. 
GovernorsorDarlington Free School, 
6 Q. B. 689 

(g) See case of Kirkby Ravens- 
erorth Hospital, If Ves. jun. 314 s 2 
Ves.jUD. 42; Case of Berkhainpstead 
Free School, 2 V.’& B. 138; Attor< 


ney-General v. Talbot, 3 Atk. 673 ; . 
Same «. Lock, ibid. 165; Same v. 
Price, ibid. 108. 

(%) R. V. St Catherine^ Hall, 4 
T. R. 283. Sel 1 BL ComJxfSO; sup. 
p. 143. «*» . 

(f) Co. Litt.96 a; Ek parte Dann, 

9 Ves. 547. 

(J) Ves. sen. 537. 
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of science and art, and for any other useful and public 
puipose (A). 

• ^e ^rm coin|irises also donations for pious or religious 
objects ^ as to which we may remark, that all objects are 
considered as reli^ous, which tend to the benefit either 
of the Established Church of England, or of any body of 
dissenters sanctioned by law (/); and ‘that by the -2 & 3 

, Will. IV. c. 115 (ir), trusts for the maintenance of Roman 
Catholic worship are now placed on a similar footing. 
And though a trust for the advancement of the Jewish re* 
ligion, or of any faith hostile to Christianity, has been held 
illegal, so as to be excluded from the protection of a court 
of equity (n); yet as regards the Jews it is now provided 
by 9 & 10 Viet. c. 59, s. 2, that from the commencement 
of that act, her Majesty's subjects professing the Jewish 
religion shall be liable, in respect to their schools, places 
•for religious worship, education, and charitable purposes, 
and the property held therewith, to the same laws as 
those to which her Majesty's protestant subjects dissenting 
from the Church of England are liable, and to no other. 
Though the definition of charitable trusts is thus wide, we 
are, nevertheless, to remark that it does not extend to gifts 
of a strictly private character ; for if a sura of money be 
bequeathed with direction to apply it ** to such purposes of 
benevolence and liberality as the executor shall approve," 
or even **in private charity,” the law will take no notice of 
such a trust (o). Qn the other hand, where a gift is for 
{^.pVpose clearly falling within the description of public 
charity, though expressed in the most general and indefinite 
terms, the trust will never be allowed to fiiil on account of 

• ,(k) See Attorney-General 0 .Heelii, (m)See t8& IS Viet. e. 86, a. 2; 19 

2Sim.& Stu. 61^; Traateea of British 8(20 Viet c. 76 1 20 & 21 Viet c. 76. 

Museum v. White, ibid. 594); Howse (n) Sec In re Masters, 8rc., of the 

e. Chapman, 4 Ves. 651, Bedford Charity, 2 Swanst 487 ; 1 

• (f) Attbrney»Gcneral «. Pearson, Dickens, 258. 

riv. 409; Attorney-General e. (e) Morice ». Bi^op of Durham, 
Cock, 2 Vea. sen. 278. See 18& 19 9 Ves. 399 ; S. C. 10 Vea. 322; 1 

Viet c. 81, 8.9. Tuan. & Russ. 26^. 

Ot.2 • 
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the uncertain limitation of the objects, but the law will 
provide for it some particular mode of application. In 
some cases of this description, the right \>f disposition l^e- 
longs to the queen, who makes it under her sign manual ^ 
in others, it is made by the courts of equity (p). 

It is a rule with respect to all charities, that the inten¬ 
tion of the donor, so iar as it is practicable and legal, shall 
be strictly observed ; the law not permitting k to be varied 
without necessity, even by consent of his heir (9). But 
where it is incapable of being literally acted upon, or its 
literal performance would be unreasonable,« decree will be 
made for its execution, cyprh, that is, in some method con¬ 
formable to the general object, and adhering as closely as 
possible to the specific design of the donor (r). Tims, 
where a sum of money was bequeathed to trustees, to 
be distributed among the inhabitants of several specified 
parishes, in money, provision, physic, or clothes, as the, 
trustees should think fit, and the fund ultimately became 
too large to be suitably confined to those objects,—the court' 
directed it to be applied to the further objects of instruct¬ 
ing and apprenticing the children in the parishes for which 
the charity was designed («). Moreover by a late Act, 
7 & 8 Viet. c. 45, it is provided, as to meeting-houses 
founded for dissenters, that so far as no particular religious 
doctrines or mode of worship shall have been prescribed 
by the deed or instrument of trust, the usage for twenty- 
five years shall be taken as conclusive evidence of the 
doctrines and worship which may be properly observed in 
such meeting-houses. 

Lastly, we may remark, that, tliough among the civilians 

a legacy to pious or charitable uses was entitled to a pre- 

• 

(p) 1 Turn. 8t Russ. 260; 10 Ves. («} See Attorney-General v. Whit- 
522: Bac. Ab. Ch. Uaea. , church, S Vea. 141; The Biahop of 

( 9 ) Attorney-General 0 .The Mar- Hereford v. Adams, 7 Vea. 324; At- 
garet aud RpgiuaifrofeaaorB in Cam- tomey-General t>. Bovillf^l Phiti. 
bridge, 1 Vern. 53. 762; Attorney-General«. ManitkH 

(r) 2 Vea. jun. 380; 2 Mylne k (Earl of), 14 Sim. 601. 

Keen, 576. 'l . 
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ference, it is not so by our law, which directs that in the 
case of a deficiency of assets, the charitable legacies shall 
abate in proportion with the others (t). When the assets, 
however, are sufficient, all such legacies remaining unpaid 
carry interest at four per cent, from the end of one year 
after the testator’s death (a). 

11. Benevolent I-nstiTutions.— Besides charities, there 
are various institutions in this country designed to en¬ 
courage the industrious classes in frugal and provident 
habits, and to afford them some protection from those 
ordinary casualties which are incident to all men, but fall 
most severely on persons in the humbler ranks of life. Of 
these it is remarkable, that they were originally suggested 
and brought into use by private individuals, though they 
attracted at length the favourable notice of the legislature, 
>and acts of parliament have been passed to sanction and 
promote them. Nor is it possible to refer to them, without 
'pausing to pay the tribute justly due to the humanity and 
wisdom displayed in their establishment; for while they 
materially contribute to the physical and moral welfare of 
an impmtant portion of society, they tend by direct con¬ 
sequence to prevent the increase of the public burthens 
connected with pauperism, and the public disorders re¬ 
sulting from distress among the lower classes. It is but 
seldom that human laws arc able so successfully to re- 
cohcile the interest*^ of rich and poor: and to blend, in such 
peribet harmony, the considerations of benevolence and 
expediency. 

1. Savings hanks *—These are institutions devised within 
'the last thirty-five years, for the safe custody and increase 
of the small Savings of the industrious poor (u). When re- 

•(<) BaA Ab. Cli. Uses, £. by 8 & 9 Viet. c. 27, and 12 & 18 

Jfii) Attorney-General v. Hayes, 1 Viet. c. 71), savings banks ore pro- 
' Atk. 356, n. • vided for non-commisioned officers 

(v) By 5 & 6 Viet e. 71 (amended audiSoldierB in the^my; and by 17 
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gulated according to act of parliament, certain benefits and 
protections are afforded to them by law. The statutes con¬ 
taining the r^olations, are the 9 Geo. IV* c. 92 (repealing 
several former provisions),* 3 & 4 Will. IV. c. 14; 7 & 8 
Viet. c. 83, and 16 & 17 Viet. c. 46(a;>. The institutions 
sanctioned by these acts, consist of banks to receive small 
deposits of money,, the produce of which is to accumidate 
at compound interest, and the principal and interest whereof 
are to be paid out to the depositors as required, deducting' 
only from the produce the necessary expenses of manage¬ 
ment. The deposits are not to exceed SOL in the whole in 
anyone year (y); and no fresh deposit is to be received when 
the sum to which the depositor is entitled amounts to 150/. 
And where the sum standing in the name of any depositor 
amounts to 200/. (principal and interest included), no in¬ 
terest shall be paid on such deposit so lot^ as it remains 
at that amount (a). The management is vested in trustees, 
who are prohibited from receiving, directly or indirectly, 
any benefit from the institution (a); and are required to 
invest the money deposited (beyond what necessarily re¬ 
mains ra the hands of the treasurer to answer exigencies) 
in the Bank of England or Ireland, as the case may 
require (5). The monies invested are to be carried to an 
account kept in the names of the commissioners for re¬ 
duction of the national debt, and denominated “ The 
Fund for the Banks for Savings,” which affords interest 
to the trustees at the rate of 3/. 5s. per cent per annum, 
the arrears of which are to be carried half-y^uly to* the 
account of the principal (c). The interest payable t 6 de¬ 
positors is limited to 3/. Os. lOd* per ceDt.(d), but the acts 

B 18 Viet. e. 104. e. 180; 18 & 19 (y) 9 Geo. 4, o. 92, e. 35. 

Viet. c. 91, B. 17,end 19 & 20 Viet. c. («) SeetB. 85,87; and 8 B 4 Will.’ 

41, tor Beanen io the navy and mer- 4, c. 14, a. 29. • 

cantile marine. The provislonB of (a) 9 Geo. 4, c. 92, a. ft. 
theae acts are not included in the text. (5) Sect. IL ^ 

(jc) See alaoS & 8 WiU.4, o. 57, (e) Sect. IS; and 78c 8Viet.e.d8, 

ac to Scotland; 18 8c IS Viet. e. 60, b. 1. ^ 

as to Ireland. ^ (d) 7 8c*8 Viet. e. 88, b. 2. 



CBAP. Ill.—OF THE LAWS ASIATING TO CHABITIES, ETC. 199 

permit its accumulation by yearly or half-yearly rests (e). 
Provisions are also made of a nature calculated to save 
expense to the members of these institutions. In case of 
tW decease of a depositor whose estate does not exceed 
'60/., no legacy duty attaches, and no stamp duty is pay¬ 
able on the probate or administration (/); and if any 
pejBon die, having a deposit not exceeding 501. exclusive 
of interest, and no will or letters of administration be 
produced within one month afterwards, tlie money may 
be paid to or among such person or persons as shall 
appear to the trustees or managers, to be the widow, or 
entitled under the Statute of Distributions (^). Upon 
the same principle it is directed, that the trustees may 
pay upon any deposit by a woman, to the woman herself, 
unless her husband or his representative interferes (A); and 
that all disputes between the institution at large and any 
of 'Is members or their representatives, shall be referred 
to a cheap method of arbitration pointed out for that 
purpose (t). 

Any persons forming themselves into a society for the 
purpose of establishing a savings bank, are entitled to 
claim for it the benefit of the parliamentary provisions, 
upon causing the rules and regulations which they shall 
establish for its man^ement to be entered in a book, to 
be kept by one of its officers, for the inspection of de¬ 
positors. It is also requisite, however, that two copies 
of the rules shall be submitted to a barristei^ officially ap¬ 
pointed for the purpose, who is to certify whether the rules 
‘Ard in conformity to law, and pursuant to the legislative 
enactments (A). And one of the copies so certified is to 
be returned to the trustees, and the other to be trans- 


(e) 9 Geo. %>, e. 92, s. 17. 
(/)«ect.40. 

(f) 7 ft 8 Viet c. 83, s. 10. 

. (A) IWd. 

(f) 9 Oeo. 4>, c. 92^ ■. 45. Seo 
Crisp V. Biinbury, 8 Bing. 394; R. 


«. Witham Savinga Bank, 1 Ad. ft 
E. 320; R. e. MHdenhall Savings 
Bank, 6 Ad. ft E. 952 ; and see R. 
e. Norwich Savings Bank(TnisteeB), 
9 Ad. ft £. 729. 

_ (5) 9 Geo. 4, c*92, a. 4. 
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mitted to the commissioners for reduction of the national 
debt (/). 

By 16 & 17 Viet. o. 45, it is also provided, that it shall 
be lawful for the commissioners for reduction lof the 
national debt to grant to any depositor in a sayings bank,' 
or other person whom they shall think entitled to become 
•such depositor, any immediate or drferred life annuities 
depending on single lives; or immediate annuities depending 
on joint lives with benefit of survivorship, or on the joint 
continuance of two lives ; to any amount not less than four 
pounds nor more than thirty pounds in the whole for the 
benefit of any one person; but that no such annuities shall 
be granted for any person under the age of ten (m). 

Savings banks have proved so acceptable to the people 
of this country, that on 20th November, 1855, the deposits 
in England, Ireland and Scotland amounted, in the aggre¬ 
gate, to more than thirty-four millions sterling, and the 
number of accounts opened was 1,304,833 (a). It seems 
reasonable, therefore,, to consider them as of high import¬ 
ance, both in a moral and political aspect, and as amply 
deserving that degree of attention which they have re¬ 
ceived from the legislature. 

2. Friendly societies .—These establishments are of earlier 
date than any others of the class under consideration. The 
statute, however, by which they are now governed, is of 
recent enactment, being the 18 & 19 Viet c. 63 {o). v 

(l) 7 & 8 Viet. c. 83, c. IS. (n) ParliamentaiyReturns,No.2^i 

(m) 16 & 17 Victc. 43, s. 2. See Sess. 1857. 

also 3 & 4 Will. 4, c. 14, authorizing (o) By this act all the former acts 
the establishment of sociedes to on the subject are repealed, except 
enable persons among the indus- 17 & 18 Viet c. 56, relating to cer-* 
trious dasaea to make provision for tain friendly societieai and enacting 
themaelvea, by purchasing on ad- that they shall cease to heafriendly 
vantageous terms a government an- societies. The repeal, however, of 
nuity, for life or term of years, of the former acts is to be without pre-' 
not leas than 41. nmr more than 301. judice to aocietiea that hid alreaii]^ 
per annum. ^ been formed' under them. 
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A society of this description has for its object the raising 
of a fund by subscription, for any of the following purposes: 
1. The insuranee of money, to be paid on the birth of a 
‘ roeinber’s child on the death* of a member, or for the Mineral 
expenses of the wife or child of a member. 2. The relief or 
maintenance of the members, their husbands, wives, children, 
l^rothers, sisters, nephews or nieces in old age, sickness or 
widowhood, or the endowment of members or nominees of 
members at any age. 3. Any purpose which shall be au* 
tborized by one of her Majesty’s principal secretaries of 
state, as a purpose to which the powers and facilities of the 
act ought to be extended: — but the amount subscribed for, 
by any one member of a friendly society, must not exceed 
200 /.; nor shall any annuity be so subscribed for, exceed¬ 
ing 30/. per annum ip). And special provisions are made 
to prevent fraud and malpractices in the case of the in- 
sc'.dhce of money payable on the death of a child under 
ten years iq). 

The trustee or trustees of friendly societies are required 
from time to time (with the consent of the society), to 
invest the fund either in savings banks or in the public 
funds, or in such other manner as in the act set forth (r); 
and all real and personal estate belonging to the society 
shall be vested in the trustee or tmstees and their succes¬ 
sors without any conveyance or assignment whatever, ex¬ 
cept in the case of stock in the public funds, which shall be 
^ transferred into the name of any new trustee or trustees («); 
{tnd in the eveift of the death, bankruptcy, or insolvency 
of or process issued against any officer of the society 
having its monies in his hands, a priority of payment is 
secured to the institution (0. It is also provided, that if 
any officer of the society or other person shall by false 
representation or imposition obtain possession of any pro¬ 
perty of the society, or having the same in his possession, 

(p) 18 & 19 Viet. e. 68, t. 9. 

(j) Sect. 10. 

(r) Sect 82. 


(a) Sect 18. 
it) Sect 23. 
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shall withhold or misapply the same, the money may be 
recovered, and the offender subjected to a penalty, by a 
summary proceeding before justices of the*, peace (u); and 
that applications for the removal of any trustee, or Bther 
relief, order, or direction, or for the settlement of disputes, 
(where there is no other prescribed method), shall be made 
to the county court of the district within which the usu^l 
or principal place of business of. the society shall be 
situate; and that the decision of such court shall not be 
subject to appeal (x). 

Any persons wishing to establish a society of this de> 
scription, may make rules for the purpose (y). But two 
copies of the rules must be made out and transmitted to 
the ** Registrar of Friendly Societies and when certified 
by him as conformable to law and to the Act, one of them 
is to be returned to the society, and the other he is to 
keep in such manner as shall be from time to time directed 
by one of the principal secretaries of state (a). Upon 
being so certified, the rules take immediate effect, and are 
binding in point of law on all the parties concerned (a). 


3. Benefit building societies .—The sanction and assist¬ 
ance of the legislature have also been granted to societies 
established to raise a subscription fund, by advances frotn 
which the members shall be enabled to build or purchase 
dwelling-houses, or to purchase land, such advances being 
secured to the society, by mortgage of the premises so*, 
built or purchased. By an act of the 6 & 7 Will. IV. 


(u) 18 & 19 Viet c. 69, i. 24. 

(«} Sect. 41. 

(y) Sect. 29. 

(«) Sect 26. 

(a) Ibid. It ie also provided, 
as to all benevolent institutions 
fwroed for the purpose of relibv- 
" ing the physical wants and neces> 
*' sides of persons in poor cireum- 
** stances, or for improving tlie 
** dwellings of the labouring classes, 


" or for granting pensions, or for 
'* providing habitations for the mem- 
*' bers or other persons elected by 
<* them," that if two copies of their 
rules be transmitted to the registrar, 
and be shall certify them as not re¬ 
pugnant to law, certain portiiona of 
this act shall be applicable to such 
iiMtitutioDs I and among others, that 
which establishes the jurtadiedon of 
the county courts (sect 11). 
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c.' 32, societies of this description, upon the certificate of 
their rules, as required by the acts relative to friendly 
societies, are jenabled to transfer shares without pay- 
meift of stamp duty, and 'to effect reconveyances of the 
mor^aged property by a mere receipt for the money 
advanced, without incurring the expense of a formal instru- 
^nt. They are diso made subject in general to the various 
provisions of the lawjrclating to friendly, societies (&). 


4. Indmtrial and provident eofAetUs, —Lastly, it has been 
deemed expedient to extend the statutory provisions relat- 
ii^ to friendly societies to such associations of working men 
as have been formed for the mutual relief, maintenance, 
education, and endowment of the members, their husbands, 
wives, children or kindred; and for procuring to them food, 
lodging, clothing and other necessaries, by exercising or 
carrying on in common their respective trades or handi¬ 
crafts : and in favour of such associations under the name 
of “ Industrial and provident societies” it has been pro¬ 
vided, by 16 & 16 Viet c. 31 (c); 17 & 18 Viet c.26; 18 
& 19 Viet c. 63, and 19 & 20 Viet c. 40, that all the pro¬ 
visions relating to friendly societies shall in general, and 
subject to certain exceptions, be applicable to them(d). 
’ And it is particularly enacted, that no society shall be 
entitled to the benefit of those provisions, unless by its 
rules the interest of any one member is limited to 200/. 
exclusive of any annuity, and, in tlie case of annuity, to 
• 30/. per annum (e). 


{b) See the fcdlowing csees which 
have arisen out of the acts relating 
to .Benefit Building Societies:— 
Cntbill V. Kingdom, 1 Exch. 494; 
Morrison V Gloeer, 4 Exch. 48(1; 
Sea^aveo. Pope, 22 L. J.(Ch.)258; 
Walker «. Giles, 6 C. B. 662; Reeves 
«. White, 17 Q. B. 995 j The Queen 
«. Evans, 8 Ell. Ijf Bl. 368; The 


Queen v. Traflbrd, 4 Ell. & Bl. 122. 

(c) As to this statute, see Burton 
%. Tannahm, 5 Ell. & Bl. 797. 

id) By 15 A 16 Viet. e. 81. the 
awards of arbitrators, in the case of 
disputes between the societies and 
their members, may be referred to 
the county court of the district. 

(«) 18 &l 9 Vi 9 t.c. 69 ,s. 48 . 
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CHAPTER IV. • 

OP THE LAWS RELATING TO E]]«7CAT10N. 

m 

There can be no doubt that in every nation the intellectual 
culture of the people ought to be considered as an object 
of high importance; for it is among persons who have to a 
certain extent had this advantage, that the temptation to 
the crimes which disturb the peace or militate against the 
welfare of society will ordinarily be most counteracted by 
the suggestions of conscience or of prudence; and it is 
among these, too, that the arts by which the condition of 
human life, is improved and adorned will be found chiefly 
to flourish. But in this Christian country the object is 
recommended by consideration of a still higher kind; for 
those whom Providence has called upon to take part in its 
public aflairs need scarcely be reminded, that, indepen¬ 
dently of any view to social benefit, it is their imperative 
duty, as persons professing the Christian faith, to promote 
by all legitimate means the intellectual advancement of 
the people, to such an extent at least, and in such a 
method, as may best ensure their full and practical ac¬ 
quaintance with the truths of the Bible. Upon the ques¬ 
tion, however, whether it is right or expedient to enforce 
education among us by laws of a compulsory character, 
there is fairly room for djlference of opinion. That it 
might be done indeed without violating the principles* of 
civil liberty, will not be doubted perhaps by thbse who 
consider it as consistent with those principles, that parents 
should be compellable (as they already are), to provide out 
of their mean^, for the bodily wants of those to whom they 
have given birth;, but a real difficulty arises in regard to 
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the doctnnal differences which unhappily prevail on par* 
ticular tenets of that religion which all in common profess; 
for these would make it impossible, consistently with the 
stiirmore sacred claims of religious liberty, to devise a 
system of educaftion which should comprise any prescribed 
course of Christian instruction, and should not at the same 
time wound the consciences of some section, (more or less 
numerous^) of the community,—while, on the other hand, 
the consciences of a large majority would revolt at any 
system which should leave the subject of Christian in* 
struction unprovided for. 

This difficulty serves to explain w'hy the education of 
the people has not hitherto been made obligatory by the 
English laws; but as there has long been a growing sense 
among us of the importance of the object itself, our 
legislature has long been endeavouring to promote it in¬ 
directly, by provisions tending to encourage the exertions, 
and give effect to the views of such private persons as 
have been led from time to time, by philantliropic or 
religious feelings, to establish schools for the benefit of 
the more indigent classes, conducted upon such Christian 
principles as the conscience of the founders has in each 
particular case suggested. We may subject these pro¬ 
visions to the following arrangement:— 

I. As to Grammar Schools. 

By 3 & 4 ViQt. c. 77(a), it is recited, that "there are 

in England and Wales many endowed schools, both of 
" royal and private foundation, for the education of boys 
" or youths wholly or principally in grammar; and the 
" term grammar has been construed by courts of equity 
" as having reference only to the dead languages, that is 
" to say,'Greek and Latin,*’ and that "such education at 
" the period when such schools, or the greater part, were 
" founded, was supposed not only to be sufficient to 

(a) See Attorney-General v. Biahop of Worcester, 21 L. J.(Ch. Ca.) 25. 



206 BK.t¥. OP PVlli:.IC RIGHTS.—RT. III. SOCIAL EC^NOlfY. 

t 

** qualify boys or yontbs for admission to the universities 
** with a view to the learned professions^ but also necessary 
** for preparing them for the superior trade^lBSd mercantile , 
" businessbut that ** from the chatigi 'Cf times' and 
" other causes, such education, without instruction in other 
** branches of literature and science, is now of less value 
to those who are entitled to avail themselves of such 
" charitable foundations; whereby Ruch schools have in 
“ many instances ceased to afford a substantial fulfilment 
“of the intentions of the founders, and the system of 
“education in such grammar schools ought therefore to 
“ be extended and rendered more generally beneficial, in 
“ order to afford such fulfilment.” And the Act proceeds 
to provide (&), that whenever any question may come 
under consideration in any of the courts of equity, con¬ 
cerning the system of education thereafter to be esta¬ 
blished in any grammar school, (which it defines to mean 
any endowed school founded or maintained for teaching 
Latin and Greek, or either of such languages (c),) or the 
right of admission into the same, it shall be lawful for the 
court to make decrees or orders for extending the system 
of education in such school, to other useful branches of 
literature and science, regulating the right of admission 
into the same, or establishing schemes for the application 
of its revenues, payii^ due regard nevertheless to the 
intentions of the founders and benefactors, as well as to 
other circumstances, and where any special visitor exists, 
giving him an opportunity to be heard. In many other 
respects also tlie act places the management of all such 
schools, under the control of the Court of Chancery; and it 
provides that all powers which it confers on that court 
may be exercised in cases brought before it on mere 

^h) 3 & 4 Viet. c. 77, b. I. as therein enumerated, including 

(c) Sect 23. The act however Eton, Winchester, Harrow, and 
does not extend to the universities, Rugby. (Sect 24.) 
or to such colleges or public schools , 
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petition, according to the provisions of the act of 52 Geo. 
III. c. 101, with regard to charitable trusts (d). 

IK As to Sites for Schoo)sl 

’ By 4 & 6 Vict. c. 38 (c), intituled “ An Act to afford 
** &rther facilities for the conveyance and endowment of 
“•Sites for Schools,” it is provided(/), that any person 
being seised legally or equitably (^), in fee simple, fee 
tail, or for life,, in any manor or lands of freehold, copy- 
hold or customary tenure, and having the benedcial in¬ 
terest therein, in possession for the time being, may grant 
or enfranchise by way of gift, sale, or exchange in fee 
simple, or for term of years (5), any quantity not ex¬ 
ceeding one acre of such land (i) as a site for a school 
for the education of poor persons, or for the residence 
of the master or mistress, or otherwise for the purposes 
of the education of such poor persons in religious and 
useful knowledge; provided that no such grant be made 
by any person seised for life only, unless the person 
next in remainder in fee simple, or fee tail (if legally 

(rf) 8 & 4 Vict. c. 77, s. 21. The poration (shall exceed one acre, pro- 

provisions of the Charitable Trusts vided, that the site of each schocl 

Acts, 16 fir 17 Vict. c. 1S7, and 18 fir and lesidcncc do not exceed that 

19 Vict. fi. 124, seem also to apply extent. Hy 12 fie 13 Vict c. 49, s. 3, 

to the grammar schools in question. it is declared, that nothing in the 

(e) This act repeals a former act first-mentioned act shall prevent any 

of 6 & 7 Will. 4, c. 70, and is itself person or corporation from granting 

•^explained and amended by 7 & 8 any number of sites ^ for distinct 

Yict c. 87, 12 fir IS Vict c. 49, and schools in the same parish, provided 

. 14 & 1.) Vict c. 24. the aggregate quantity granted by 

(/) 4 fie 5 Vict. c.' 88 , 8 . 2. such person or corporation in the 

(g) Sect 8 . same parish shall not exceed one 

( 8 ) As to the ifianner of convey- acre. And by 14 fir 18 Vict. c. 24, 
, ing in the case of copyhold, see 12 that the word ''pariah'* shall in the 
& 13 Vict c. 49, a. 6 . case of any parish divided into two 

(i) By 4 & 5 Vict c. 38, s. 9, any or more ecclesiastical districts, and 
person or corporation may grant any whether confined to such parish or 
• number of sites for district schools comprising part of another parish, 
and residences for the master or be construed to signify each eccle- 
miatress, though the aggregate quan- siastical district, 
tity granted by such person or cor- 



208 ' Bf .'IV. OF PUBi40 BIGHTS.—iPl'. III. SOCIAL ECbNOMT. 

t * 

coinpetent), shall be a party to and j(^n in such grant: 
provided also, that if any portion of yiraste or com¬ 
monable land shall be gratuitously by any lord. 

or lady of a manor for sucb purj^es, rights of all 
persons in the land shall be barred by sAch conveyance; 
but that upon the land ccIhsiDg to be used for those 
purposes, the same shall revert to and become a portion 
of the said estate held in fee simple or otbersvise, or of 
any such manor or land as aforesaid. It is also enacted, 
that the same quantity of land may, for the purposes of 
the Act, be granted, conveyed or enfranchised hy any 
corporation ecclesiastical or lay, sole or aggregate, in whom 
it may be, in any manner, vested, (subject however to 
the proviso that no ecclesiastical corporation sole below 
the dignity of a bishop may make such grant without the 
consent in writing of the bishop of the diocese) (k); and 
further, that all grants for the purpose of the education of 
poor persons may be made to any corporation, sole or 
aggregate, to be held by them for such purposes (if). 

' By 15 &“ 16 Viet. c. 49, all the provisions contained in 
the acts relating to grants of sites for schools, shall apply 
and be construed as applicable to schools or colleges for the 
religious or educational training of the sons of yeomen, or 
tradesmen, or others, or for the theological training of can¬ 
didates for holy orders,—which are erected or maintained in 
part by charitable aid, and which in part are self-support¬ 
ing: provided, however, that no ecclesiastical corporation,'* 
sole or aggregate, shall be authorized to grant any site 
under that act, except for schools or colleges in union 
with the Established Church; or to grant by way of gift, 
without a valuable consideration, for any of the purposes 
of that act, any greater quantity of land in the whole than 
two acres. 

(Jfc) 4 fr 5 Viet. c. 38, 1 . 6 . & 15 Viet. e. 24. And lee provUions 

(0 Sect. 7. See aliw for explana- ai to the appropriation under in- 
tion and extension of the law on this ciosurea, of allotments for sites of 
Bubjecti 7 & 8 Viet c. 87; 12 & 18 schools, 8 & 8 Viet. c. 118, s. 34; 
Viet c. 49; 18 & 14 Viet c. 28; 14 20 & 21 Viet c. 81, s. 13. 
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By 17 & 18 Vict,.0.112(called “The, Literary and Scien¬ 
tific Institutions Act, 1854**), after reciting that it is expe¬ 
dient that great^^eilities should be afforded for procuring 
and settling sites and buildings 4n trust for institutions esta- 
t)lr8hed for the promotion of literature, science, or the fine 
arts, or for the diffusion of useful knowledge, and that 
other provisions should be made for improving the legal 
condition of such in^tutions,-rit is provided (m) that such 
persons and corporations as described in the 4 & 5 Yict. 
c. 38, may grant, convey, or enfranchise by way of gift, 
sale, or exchange in fee simple, or for term of years, 
any quantity not exceeding one acre of their land (a), 
(whether built upon or not,) as a site for any such 
institution as thereinafter described (o); provided, how¬ 
ever, that no such grant made by a person seised only 
for life shall be valid, unless if there be any person next 
eutitled in remainder in fee simple, or fee tail, and legally 
competent in tliat behalf, he shall be a party to and join 
• in such grant; and that where any waste or commonable 
land is gratuitously conveyed by any lord of a manor, tha 
rights of all commoners and others having interest shall be 
barred; and that upon any land so granted by way of gift 
ceasing to be used for the purposes of the institution, it 
shall revert to and become a portion of the estate out of 

(m) 17 & 18 VicL c. 112, es. 1, ‘i. *' the foundation or maintenance of 

(n) By sect. 10, any person or "libraries or reading-rooms for 

corporation may grant any number “ general use among the members 
of sites for distinct or separate in- " or open to the public, of public 
stithdona, although the aggregate '* nuiaeums and galleries of paint- 
quantity granted by such person " Inga and other works of art, collec- 
shall exceed one acre, provided the " tions of natural history, mechanical 
iiitc of each institution do not ex- " and philosophical inventions, in- 
ceed that extent. "atrumeSts or designs: provided, 

^ (e) The description is in sect. S3, *' that the Royal institution, and the 

which providcl that the act abail " London institution for the ad- 
apply tosevery institution " for the " vancement of literature and the 
"time being eatablished for the " diffusion of useful knowledge, duill 
" promotion of science, literature or " be exempt from the opearadon 
** the fine arts, for adultjnstruction, " that act." 

" the diffusion of useful knowledge, 

VOL. III. 


P. 
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which it was granted^ except only that when the institution 
is removed to another site the land i^y be exchanged or 
sold for Ihe. benefit of the institufiom, the same Act 
of 17 '& 18 Viet, a variety* of provi^ons, such as can¬ 
not be abstracted here consistently anth the limits of 
the work, are made with reference to such institutions, 
and relating chiefly to the persons by and to whqm, 
and the manner in which, conveyances may be made, 
and the form of such conveyances; the subsequent sale 
or exchange of the land conveyed; the liability of the 
trustees to whom such land is conveyed in trust for the 
institution, to rates, taxes, charges, costs and expenses; 
the manner in which the personal property of the institu¬ 
tion shall be deemed vested; the manner in which suits by 
or against them may be brought, and in which judgment 
shall be enforced; the power to .make bye-laws; the lia¬ 
bility of individual members to be sued or prosecuted in 
matters affecting the property of the institution; and the 
manner in which the institution may proceed to effect an 
alteration, extension, or abridgement of the purposes for 
which they were established, or to effect their own dis¬ 
solution, or the adjustment of their aflairs. 

III. As to Parliamentary Grants for the purposes of 
Education, 

By 7 & 8 Viet. c. 37—after reciting that during several 
years past divers sums of money had been granted by 
parliament to her majesty, to be appUM for the purpose 
of promoting the education of the poor in Gfreat Britain, 
and that similar grants might thereafter be made {p\ and 
that her majesty had^appointed a committee of her council 

(p) Such grants have accord- by ibe Committea of tbe 
iugly continued to be annually made. Council, without prifeence of any 
In tbe year ISMl tbe annual grant particular religious denomiuution, in 
for public education in Great Britain aid of tbe numerous seboola esta- 
was 461.2181. t for public education bliabed throughout the kingdom by 
in Ireland. 227.6411. 8t 20 Viet, private beinevolenoe. for the reli- 
c. 105. a. 24.) The money ao voted gious. moral, and intellecUial im- 
frua time to time ^ been applied jprovement of tbe indigent claisea. 
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to receive application ifor assistance fud^fn such grants, and 
to report thereon, and to advise her as to the terms and 
conditions upon %hich such assistance should be granted, 
and that many such reports ha'd been made and approved 
of by her majesty, and the terms and conditions having 
been assented to by the applicants, grants had been made 
out of the said fund, and that in some cases, by reason of 
the deeds of endowment'of schools, in re8})ect of which such 
application had been made, having been executed before 
the grant was made, such terms and conditions had. not 
been and could not be made permanently binding on the 
estate—it is provided, that where in such cases, miy such 
grant had been or shall be made in aid of the purchase of 
the site, or of the erection, enlargement, or repair of the 
school, or of the residence of the master or mistress, or of 
the furnishing of the school, upon terms and conditions to 
}:i‘ovide for the inspection of the school by an Inspector 
appointed by her Majesty, such terms and conditions shall 
be obligatory on the trustees and managers of the school, 
in like manner as if they had been inserted in the convey¬ 
ance of the site of the school, or in the declaration of the 
trusts thereof: provided that such terms and conditions 
shall have been, or shall be, set forth in some docu¬ 
ment in writing, signed by the trustees, or the major part 
of them, or by the party conveying the site, in the case 
of a vofuntary gift. 

' By 18 & 19 Vic^. c. 131, reciting that it was expedient 
thEt greater security should be afforded for the due appli¬ 
cation of moppy advanced in certain cases to the trustees 
or managers of schools by the lords commissioners of the 
treasury, out of the parliipcientary grant for the promotion 
bf education in Great Britain,—^it is provided, that where 
any such ^nt hath been or shall be made, under the 
advice*of the committee of council 6h education, to the 
trustees, manager, or other persons applying on behalf of 
any school, with cqnsent of the trustees or persons holding 
the legal estate thereof, for or towards the purchase of the 

n2 
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site, or the erection, enlargement, or repair of the school, 
or the residence of the master or mistress, or the furnishing 
such school or residence, no sale, exchsfige, or mortgage 
of the premises in exercise* of any pow«* hontained-in the 
conveyance or other deed relating thereto, or. under ahy* 
other legal authority, shall be valid, unless either the con¬ 
sent of the secretary of state for the home department,, in 
writing under his hand, be given to.the same; 9 r unless the 
amount of the grant shall be repaid. But nothing in this act 
contained is to adect a purchaser for valuable consideration 
without notice, nor to be deemed to apply to any school 
in respect to any grant theretofore made, without any bond, 
covenant, or other personal obligations or conditions against 
the sale, exchange, or mortgage of the premises without 
such consent as aforesaid having been entered into by the 
trustees, or persons bolding the legal estate, with the com¬ 
mittee of council on education. 

And lastly, by 19 & 20 Viet. c. 116, her majesty is em¬ 
powered from time to time, by warrant under her royal sign 
manual, to appoint any member of the privy council to be 
during her pleasure Vice-president of the committee of the 
privy council on education, and to direct that a salary not 
exceeding 2,000/. per annum be paid to him out of any 
monies provided for that purpose by parliament; and such 
Vice-president shall be capable of being elected, sitting and 

voting as a member of the House of Commons. 

* 

\ 

IV. As to Education under the Poem Law. 

By 7 & 8 Viet. c. 101, s. 40 (amended by 11 & 12 vlct. 
c. 82, and 13 & 14 Viet. cc. 11,101), the Poor*Law Board {q) 
has power to combine unions, or parishes not in onion, or 
such parishes and> unions, into sAiool districts for the ma¬ 
nagement of any class or classes of infant po^ not above 
the age of sixteen, ^Cbeing chargeable to such parish or 

(q) iThis power was given to the powers of thqpe Vommissioners are 
Poor Law Commissionersi but by 10 transferred Jto the Poor Law Board. 
& 11 Viet c. 109 , B. 10, all tlie 
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union) who are orphans, or are deserted by their parents, 
or whose parents or guardians consent to their being placed 
in the school ofi^ch district. And by sect. 42, a Board 
shall 4)6 constituted for every such district fort^the main* 
‘tehanceof.a school, and such Board shall appoint, with 
consent of the bishop of the diocese, at least one chaplain 
oC the Established Church, who shall be empowered io 
superintend the religious mstruction of the infant poor 
under their control; provided always, that no inmate shall 
be obliged to attend any religious service celebrated in a 
mode contrary to his religious principles: nor shall he be 
educated in any religious creed other than that professed 
by his parents, and to which his parents may object, or in 
case of an orphan or deserted child, to which'his next of kin 
may object; and it shall be lawful for any minister of the 
persuasion professed by any adult inmate, or in which any 
* liild has been brought up, or in which the parents or next 
of kin desire him to be instructed, to visit the school at the 
request of such adult inmate, for the purpose of affording 
him religious assistance, or to visit such child for the pui^ 
pose of instructing him in the principles of his religion; and 
it shall be lawTul at all times fo^aiiy Inspector of schools 
appointed by her majesty in council, to visit such schools, 
to examine into the proficiency of the scholars tlierein. 

And by 18 Viet. c. 34, it is provided, that the guardians 
of any union, or any parish wherein the relief of the poor is 
administered by a board of guardians, may grant relief for 
thft purpose of enabling any poor person lawfully relieved 
out' of the workhouse, to provide education for any Child 
of such person (between the ages of four and sixteen), in^any 
school to be approved of by the guardians, for such time 
•and under such conditions as they shall'see fit: provided, 
however, that the Poor Law Board shall have power to re¬ 
gulate the proceedings of the guardians as to the manner 
•of such relief or education; and also that it shall not be 
lawful for the guardians to impose such education as a 
condition of relief. 
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V. As to Rrformatory Schools. 

By 17 & 18 Viet. c. 86,18 k 19 Viet. c. 87,19 & 20 Viet. 
C; 1.09, and 20 k 21 Viet e. 55, it is proyid|d» that the secre¬ 
tary of state for the home department may,npon application 
made to him by the directors or managem of any school Or* 
institution for the better training of jurenile offenders, esta¬ 
blished by voluntary contributions in Great Britain, dirc^ct 
one of her majesty s Inspectors of prisons to examine and re¬ 
port to him upon such institution ; and may certify under his 
hand and seal that it is useful and sufficient for its purpose ; 
and that it shall be lawful for any court, magistrate or jus¬ 
tice of the peace, before whom any person, under the age 
of sixteen, shall be convicted of any offence, to direct that, 
in addition to* the legal punishment, such person shall be 
sent to any such institution (duly certitied as aforesaid, 
and the directors or managers of which may be willing to 
receive the offender), as may thereafter and before the ex¬ 
piration of the imprisonment be directed by tlie chairman 
or deputy chairman of the court, or by the judge or magis¬ 
trate ; and that the offender so sent shall be there detained 
for a period not less than two, nor more than five years; and 
that the parent or step piffent, if of sufficient ability, shall 
be liable to contribute to his or her support or maintenance 
such sum not exceeding five shillings a week, as the jus¬ 
tices or m^strate passing sentence may think reason¬ 
able. But it is provided, that no offimder shall be sent to 
any such institution unless the sentence shall be one of im¬ 
prisonment for fourteen days at the least fand that the seore- 
tary of state may at any time order a discharge from the 

institution. 

« 

VI. As to Industrial Schools. 

By 20 & 21 Viet. c. 48, the Committee of* the Privy 
Council oft Education, may, upon application from the 
managers of any school in which industrial training is . 
provided, and in which children are fed as well as taught, 
direct an examination to be made as to its conditions and 



CHApf^XV.~>OF TBB LAWB SBUlTUTG TO EDOCAXXON. 215 
• 

regalatione; and if upon the report of the examiner the 
committee are satisfied therewith, they may grant a ceiii* 
ficate constitutiiigBuch school a certified Industrial School 
within the meaning of the Adt{ and when any child above 
' the age of seven*and under that of fourteen is taken into 
custody on a charge of vagrancy under any local or 
general Act, any two justices of the peace may make 
inquiry into the matter, and may on conviction of the 
child deliver him up to his parent, guardian, or nearest 
adult relative, on his giving an assurance in writing that 
he will be responsible for the good behaviour of the child 
for any period not exceeding twelve months; and, in 
de&ult of such assurance, may order the child to be sent, 
for such period as they may think necessary for his educa¬ 
tion and training, to any certified Industrial School under 
that Act, the managers of which shall be willing to receive 
^'im. The parent, also, may be ordered by the justices, at 
tlielr discretion, to pay the managers of the school a 
weekly sum, not exceeding three shillings, until the child 
attains the age of fifteen, or is discharged; but it is pip^ 
vided, ^lat after that age no person shall be detained in 
any such school against his consent. And this statute 
further enacts, that the guardians of any union or parish, 
wherein relief to the poor is administered hy a board of 
guardians, may, if they deem proper (with consent of the 
Poor Law Board), contract with the managers of any such 
school for the maintenance and education of any pauper 
child. 
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CHAP'fER^V. 

OF THE LAWS RELATING TO LUNATIC ASYLUMS, 
AND THEIR MANAGEMENT. 


Wb had occasion in a former place to explain the general 
state of the lavr in refei'ence to idiots and lunatics (a). But 
the numerous provisions made by the legislature, in regard 
to the safe-custody and proper treatment of these persons, 
are of a nature to deserve more particular attention than 
■we were able at that part of the work to bestow upon 
them; and we shall now advert to them more folly, under 
the head of Lunatic Asylums. 

By this term we understand all houses established for 
timi^ reception of insane persons. 

The^ are of various descriptions: some being est^lished 
by law, for the public benefit, under the denomination of 
County (or Borough) Lunatic Asylums; others instituted 
for the public benefit, by the endowment of charitable 
donors; and others being private houses kept by indivi¬ 
duals, for their own profit. 

We propose under the present head to treat, 1. Of the 
provisions made by law for the establishment and main¬ 
tenance of county or borough lunatic asylums. II. Of the'' 
regulations as to the care and enstody of insane persons in 
lunatic asylums or houses, in genftral. 

1. County lunatic asylums are of modem origin, having 
been first established by 48 Geo. III. c. 96; but the regula¬ 
tions at present in force are those contained in 16 & 17 

(a) Vide sup. vol. i. p.47‘1’; vol. ii. pp. 6*1, 264, 619. 
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Viet. c. 97 (called **The Lunatic Asylums Act, 1853"),' 
amended by 18 & 19 Viet c. 105, and 19 & 20 Viet. c. 87. 
By the provisiems of these acts,-it is incumbent on the jus- 
tices*of every coraty or borough (not bein^ already provided 
therewith), to takemeasureato erect or provide a sufficient 
asylum for i& pauper lunatics, either separately or in onion 
with one or more other counties or boroughs, or with the 
subscriber^ to some asylum already established by volun¬ 
tary subscription (5); and the expenses of such institutions, 
so tar as they are not covered by voluntary contributions, 
are to be defrayed by coqnty or borough rates (c), and the 
management to be vested in a committee of visit(^s, to 
be elected yearly by the justices of the county or borough, 
or (in case of union with an asylum supported by voluntary 
subscription), partly by the justices and partly by the sub¬ 
scribers (d). 

The purpose for which they are mainly designed is to 
receive the insane paupers of the county or borough,—a 
class of persons for whom it may be said in general that 
there is no other resource; particularly since the proiri- 
sion of the Poor Law Amendment Act, 4 & 5 Will. IV. 
c. 76, s. 45, by which it is made penal to conhne insane 
persons, who are dangerous, more than fourteen days in 
any workhouse. 

The provisions for the reception of this class are briefly 
as follows:— 

* Every relieving officer of any parish within a union, or 
under A board of ^ardians,—and every overseer of a parish 

* where there is no relieving officer,—who shall have know¬ 
ledge that any pauper resident in such parish is, or is 
deemed to be, a lunatic, and a proper person to be sent to 
an asylum (s), is tb give notice thereof to some justice of 

(i)al6 & 17 Viet. 0 .97, i. S. duty of visiting pauper lunatics there 

(e) Sect 46. and giving notice to the relieving 

(d) Sect. 22. • ofHcer or overseer of every person 

(e) The medieai ^eer for the proper to be sent to pn asylum. (16 

union or parish is charged with the St 17 Viet. c. 97, s. 66.) 
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lihe county or borough, who shall thereupon make an order 
for the pauper to be brought before hiitn or some other 
justice of the county or borough; and tte justice before 
whom the pauper shall be brbught shah odl to his assist- ‘ 
ance a physician, surgeon, or s^pothecary > and if upon ex'- 
anunatkoi of the pauper, such medical man s%ng a certifi¬ 
cate in a fixed form, tp the effect that the pauper is a lunatip 
and a proper person to be taken charge of, and the justice 
is satisfied that such is the fact, fie shall, by order in a fixed 
form, direct the pauper to be received into the asylum of 
that county or borough; or in of deficiency of room 
or under spedal circumstances, into any other asylum, or 
under special circumstances, into miy registered hospital or 
licensed house (/). And it is fiirther provided, that it 
shall be lawful for any justice, upon his own knowledge, 
and without any notice having been given him, to examine 
any pauper deemed to be lunatic, at his own abode or else¬ 
where, and to proceed in all respects as if the pauper had 
been brought before him in pursuance of an older for that 
purpose; and also, that in case any pauper deemed to be 
lunatic cannot, on account of his health or other cause, be 
conveniently taken before any justice, he may be examined 
at his own abode or elsewhere, by an officiating clergy¬ 
man of the parish, together with the relieving officer (or 
overseer), who shall proceed thereupon in the same manner 
as before directed in the case of the justice ; and also that 
where the certificate is signed by the medical officer of the 
parish or union, as well as by some other medical man 
called in as aforesaid to the assistance of the justice, or 
clergyman, relieving officer or overseer, such joint certifi¬ 
cate, (or two certificates as the case may be,) shall be re¬ 
ceived by the justice, or clergyman, and. relieving officer or 
overseer, as conclusive evidence that the pauper is a lunatic 
and a proper person to be taken charge of; and be or they 
shall make the order accordingly (ff), ^ 

It is not, however, to the lunatic paupers only of the 

* 

(/) 16 & 17 V.ict. c. 97, BB. §7, 72. (g) Sect. 67. 
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county or borough that admission into the asylum is 
allowed. An order for it may also be made in fovour of 
persons found .fo the county or borough, who (whether 
'paupers or not]|^ate wandering at large; or. not under 
' proper care or control; or cruelly treated or n^lected by 
the persons having the care of them (A): and where the 
asylum is more than sufficient fcsr the accommodation of 
cases within the county or borough, it is competent to the 
visitors to allow the admission of pauper lunatics of any 
other county or borough; or (if the visitors think fit) 
lunatics not paupers (t). In the latter case, the visitors 
are at liberty to prescribe as the condition of admission, 
that the person applying for it shall give an undertaking 
for the due payment of the weekly charge for lodging, 
maintenance, and other necessaries, (as to which it is pro¬ 
vided, that a lunatic nut being a pauper shall have the same 
f^.ccommodation in all respects as the pauper lunatics (A)); 
but in every case of the reception of a pauper lunatic,*he 
shall be chargeable to the parish from which he is sent, or 
to any other parish to which he can be shown to belong, 
or if it appears that his settlement cannot be ascertained, 
then to the county at large in which he was found (f); or 
if he was found in a borough not liable to contribute to 
the county expenditure, then to the borough (m). 

(A) Sect. 68. In tbe first of these of the place where he is confined, 

cases the order for admission may and also by two pbyucians or sur- 

be made by one justice, but in the ffeons, a principal secretary of state 

two last the order of two justices is may direct his removal to some 

'required. county lunatic asylum. See also 

(t) Sect. 48. By 1 & 2 Viet. c. 14, 39 & 40 Geo. 8, c. 94, as to the safe 

it is* provided, as to lunatics custody of persons acquitted qf crime 

toting crime, that tb^ may be exa- on the ground qfineenitg. These en* 

mined by two justices (assisted by a aetments are still in force, and are 

medical man), and sent by them to not affected by the statutes con- 

the copnty lunatic asylum j and, by sidered in the text. (See 16 ft 17 

3 A 4 Viet c. 54, that, if a person Viet. c. 97, s. 183.) 
in 'custody under any qrhiUnal chm-ge (4) 16 & 17 Viet e. 97, s. 48. 

shall appear to be insane, and the (I) Sects. 95—08. 

insanity be certified b^ two justices (m) IS & 19 Viet. c. 105, s. 14. 
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II. Ab to the regulations, care, and custody of lunatics 
in general, they may be summarily stated as follows. 

By 8 & 9 Viet. c. 100 (») (amended Iwr. 16 & 17 Vict.^ 
c. 96 (o)), it is not lawful for any person jeo receive two or 
more lunatics into any house, unless sueb house, shall be a 
county or borough lunatic asylum {p), or a hospital duly 
registered under that act, or a house for the time being 
duly licensed under that or some other act, of parlia¬ 
ment ( 9 ) ; and in general no person can be legally received 
in such hospital, or in a house so lic^ensed, without a written 
order from the person sending him, and medical certifi¬ 
cates of two physicians, surgeons or apothecaries, in such 
form as prescribed by the a<^ (r); nor can pven a single 
person be legally received or taken charge of in an un¬ 
licensed house, as a lunatic, without such order and certifi¬ 
cate, unless the person receiving him be one deriving no 
profit from the charge, or be his committee, appointed by 
the lord chancellor («). But in the case of a pauper lunatic 
the order is to be under the hand of a justice of the peace, 
or the officiating clergyman and one of the overseers or 
the relieving officer of the parish to which he belongs; 
and the medical certificate (t) is to be signed by one phy¬ 
sician, surgeon, or apothecary. The licences in question 
are to be granted (for any period not exceeding thirteen 
calendar months), in London and Westminster, and many 
of the suburban parishes, by a board of persons composed 
in part of medical men and of barristers, established by* 

« 

Cn) By this act the 2 & 3 WiD. 4, and is to be regiatered as a boapital * 
c. 107; 3 & 4 Will. 4, c. 64 ; 3 & 6 accordingly. 

Will. 4, c. 22 i 1 & 2 Viet c. 73; 6 (e) See also 18 8t 19 Viet. c.l05. 

Viet. c. 4; and 5 & 6 Viet. c. 87, are (p) 8 3c 9 Viet o. 100, a. 114. 

repealed, except ao far as they repeal ({) Ibid. aa. 43, 44. 

any other acta. The Royal Hospital (r) 16 3c 17 Viet e.B6, as. 4, 7. 

of'Bethlehem waa excepted in moat (s) 8 8c 9 Viot e. 100, a. ^0; 16 

respects from the operation of 8 3c 9 3c 17 Viet o. 96, a. 8 . 

Viet. e. 100; but by 16 3r 17 Viet (t) 8 Sc 9 Viet e. 100, a. 48; 

' c. 96, a. 83, it is now fully subjected 3t 17 Viet c. 96, a. 7. 

to tlie provisions of both the acta. 
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8 & 9 Vi^. c. 100, 8. 3, under the name of ** Gommis- 
sioners in Lunacy ” at a quarterly or special meeting; in 
the country, by ,^e justices for the county or borough (a) 
*in general or q^mter eessicfne (jr); and many provisions 
are made, but oua kind too minute and specific to be par> 
ticularly detailed in this place, for the effectual superintend¬ 
ence of roistered hospitals and licensed houses,—among 
which are comprised;^ inter alia, enacUnents, that the 
keepers of such houses shall constantly report the admis¬ 
sion, death, removal, discharge, or escape of patients (y); 
that the houses shall be provided wiUi proper medical 
attendance (z); that they shall be frequently visited and 
inspected by the commissioners, and, (in the case of houses 
in the country,) by visitors appointed by the magistrates at 
quarter sessions (a),—at uncertain and unexpected intervals, 
and in certain cases even by night (i^); that reports shall 
):e nftide by the visitors to the, commissioners, and by the 
commissioners to the lord chancellor, in March in every 
year, of the state of the houses visited by them, and the 
care of the patients therein (c); and that any person de¬ 
tained therein without sufficient cause, with the exception 
of persons found lunatic under a commission, or confined 
by order of the secretary of state for the home department, 
or under the order of any court of criminal jurisdiction, 
may be set at liberty by the coniniissioners or visitors (d). 

Besides these provisions in regard to registered hos- 
•pitals and-licensed houses, the commissioners are more¬ 
over directed to visit, once in every year, the county lunatic 
'asylums and every gaol or workhouse where any luna¬ 
tics may be confined; and to report as to their condition, 


(h) If it h in a borough, the con- ( 0 ) Sects. 61, 62. 
sent of the recorder must be obtained. {b) Sect. 71. 

8 8c 9,Vict. c. 100. s. Si. (c) Sect. 88; 16 8 e 17 Viet c. 96, 

(e) 8 & 0 Viet. c. 100, s. 17. S2. 

(9) Sects. £8, 54, 55. (d) 8 8( 9 Viet 0. 100, ss. 7^-81. 

(s) Sects. 57 , 58,59. 
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systeiB, fnd regulations (e). Authority is also given to 
the lord chancellor, or a principal secretary of state, to 
direct any of the commissioners or any vither person to, 
visit and examine at any tii&e any lunatip under the care 
of a committee, or under the care of a person deriving no 
profit from the charge, or confined as a criminal or state 
prisoner, or under any restraint whatever as a lunatic. • 

• • • 

* («} 8 & 9 Yiet c. 100, s. 110. 
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CHAPTER VI. 

OF THE LAWS RELATING TO GAOLS. 


Another subject on which very anxious and-elaborate 
attention has been repeatedly bestowed by the legislature, 
is that of gaols. 

It is a principle of the common law, founded on a due 
regard to the public liberty and welfare, that a gaol can be 
erected only by the authority of parliament (a): and the 
same policy has also established the doctrine that a gaol 
yvhen once erected belongs ii^every instance to the sove> 
reign (b); being thus placed under the general control and 
protection of tlie same executive power from which ema¬ 
nates, in contemplation of law, tlie whole administration 
of civil and criminal justice. 

With respect to the immediate care and superintendence 
of gaols, they are vested in some particular cases, by im¬ 
memorial usage, in the lords of franchises (c), or privileged 
jurisdictions,—but these instances are few; and, in other 
cases, by the general, effect of the statute law on this 
subject, they belong to the sheriffs of the counties in 
.Which the gaols are respectively situate (d). The actual 


(a) 2 Inst. 705 *. Bac. Abr. Gaol 
(A.); see R. a. Earl of Exeter, 6 
T. R. S78; R. *. Justices of Lan> 
’ caahire, 11 Ad. & El. 144. 

(i) 2 Inst eSO. The lands pur* 
cliaaed«for a prison or a court-house 
are vesied in the persons or body 
corporate to whom the con-veyance 
Aereof shall be made, in trust for 


the public purpose. (See 5 & 6 Viet. 
c.98, s. 1.) 

(e> 2 Inst. 598 i 1 Hale, P. C. 
598; Bac. Abr. Gaol (B.) 

(d) 14 Edw. 3, at. 1, c. 10; 19 
Hen. 7, c. 1(7; 4 Geo. 4. e. 04, s. 6. 
In 17 & 18 Viet. c. 115, a.’^ it is. 
recited, that *'in some counties in 
" England and Wales, the keeper or 
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kei^)^ or gaoler is hi contemplation of law only the sheriiT’s 
deputy; and if he negligendy suffers a prisoner to escape, 
the sher^, as his principal, will be resptj^nsible (e). The 
gaoler hiniielf, however, is‘punishablf^ for miy ofiiciar 
misconduct, and that by fine and, imprisonment, and, in * 
geneial, forfeiiture of office. In the case, indm, of his 
voluntarily permitting the escape of a ftdon, he becomes 
implicated in his crime (/).^ 

There is a species of gaol .which does not ffill under the , 
sheriff’s charge; but is. governed by a keeper wholly ende* 
pendent of that officer. It is termed, by way of distinction 
from the gaol properly so called (or common gaol), a House 
of Correction, or (in the city of London) a Bridewell (g). 

These houses of correction (which were first established, 
as it would seem, in the reign of Elizabeth) were originally 
designed for the penal ’confinement (after conviction) of 
paupers refusing to work, and other persons falling under 
the legal description of vag^nt (A). And this was at first 
their only application; for in other cases the common gaol 
of the county, city, or town in which the offence j^as 
triable, was (generally speaking) the only legal place of 
coramimient (f). The practice however in this respect was 
to a certain extent altered in the reign of George the first, 
when vagrants and other persons charged with small 
offences ” were for tlie first time allowed to be committed 
to the house of correction for safe custody, before convic- 


*' govern^ of the common gaol U, 

'* by osege or under some legal au> 

*' thority, appointed by the justices 
*' in quarter session assembled, and 
** not by the sheriff.*’ 

(e) 1 Hale, P. C. £97 ; 2 Hawk.. 
c. 19, BB. 27, 29) K. V. Fell, 1 Ld. 
Raym. 424. As to the office of the 
sheriff in general, vidS sup. vol. ii. 
p. 62^ 

(/) Vide post, hk. vi. e. ix.; R. 
V. Fell, 1 Ld. Raym. 424. As to 
the liability of gaolers for abuses 


• 

committed, York v. Chapman, 
10 Ad. & El. 207; S. C. 11 Ad.*& 
El. 819; see also 32 Geo. 2, c. 28.' 

(g) Jacob, Diet. tit. House of 
Correction; Style, £7. As to Sri^e- 
welt, see Strype's Stow, 1. £, c. 30. 
By IS Sr 16 Viet. e. 70, a new house * 
of correction is established for the 
city of London. 

(£) 39 Elis. c. 41 
tit. 

(t) £ Hen. 4, e. 10; 23 Hen. 8, 
c. 2; 6 Oeo.\, o. 19. 


Jacoffmlplict in 
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tion {k); and at a subsequent period it was provided, that 
as to vagrants the house of cprrcction shduld be the only 
legal place of cdmmitinent The uses however of a 
gaol of this desdiption have been lately carried much 
farther. For by 5 & 6 Will. IV. c. 38, ss. 3, 4, reciting 
that great inconvenience and exfiense had been found to 
result from tlie practice of committing to the common 
. gaol, where it ha])])ens*to be remote from the place of 
trial,—it is enacted, that a justice of the peace (or coroner) 
may commit, for safe custody^ to any house of correction 
situate near the place where the assizes or sessions arc to 
be held; and tliat oiYcndeis who have been sentenced in 


those courts may be committed, in execution of their sen¬ 
tence, to any house of correction for the county. And by 
14 & 15 Viet. c. 55, ss. 20, 21, it is provided, that, after 
any gaol or house of con*ectioii for any comity has, by 
Cider of the justices at quarter sessions (approved by a 
^ principal secretary of state), been declared a fit prison for 
the purpose,—it shall be lawful to commit to such gaol or 
house of correction, for trial at the next absizes for tlie 
county, any person«chargcd with an offence triable at such 
assizes; it being directed, however, that every person so 
committed shall, in due time, be remo\ed to the common 
gaol, in order to take his trial (tfO. 

The erection, maintenance, and regulation of gaols are 


provided for by certain acts of parliament, of which the 
4 Geo. IV. c. 64, is the principal (n). These acts, which 

*(^X*f f^o. 1, c. 19, 8.2. 


(l) 4 Oeo. 4, e. 64,8.7. 

(m) By 18 & 14 Viet. c. 91, liie 
justicei of a boroiiigh, with a leparate 

' liraol or bouse of correction, may eoa)< 
mit prisonerb to Abe same for trial at 
the assusi^, hut no prisoner chaiged 
with muHlw can be so dealt with, 
hut he nrast be committed to the 
county gaoU and <dl the pribonera 
must be tran^feited to s&ch county 
gaol, belore their trial. 


(n) As to 4 Geo. 4, c. 64, see R. 
V. Cope, 6 A. & K. 226. See also 
as to prisons, S Geo. 4, cc. 12, 86; 
6 Geo. 4, c. 40; 7 Geo. 4, c. 18; 
6 8e 6 Will 4, ce. 88, 76, s. 114, ftc.; 
6&7 WilL4,c.l0ji 7W111.4&1 
Yict. cc 55 ,78 (see Queen v. Mayor 
of York. 22 L. J., M. C. 78); 2% 8 
Yict. c. 66; 8 8e 4 Viol. 0.4M t 6 & 
6 Yict. cc. 68, 98 4j||f||Kblfel)i •• New 
Saruiii, 2 Ell. & llraniiton 

e. Colchebter. Mayor ot, 36 L. J., 


VOL. III. 


Q* 




226 BKr lY. 09 PUBLIC Rl<aBl%.--*FT. Ut BOCIAL BOONOMT. 

r • 

Bp|]l|^'^eiierally to all gaols, (8ubje(i% Only to B few except 
' tioasjlj^ovide (among other things), that at the expense of 
every jeounty in England ai^d Weles thele shall be maii\- 
taini^ one common gaol (o); a]|i|. at, thi expense of every 
couhly or division having a #liiwbct j&mnmission of ^e 
peace, at least one house of correction (^); the jurisdiction 
as to maintaining and visiting finese prisons being vested 
in the justices of the peace in quarter sessions assembled, 
or (in the case of sefVarate divisions), in a court of gaol 
sessions, of which the justices of each division shall be 
members (q). Powers are besides given to the justices at 
quarter sessions, to direct gaols, (where wanting), to be 
built, or those already existing to be rebuilt, altered, or re¬ 
paired, as occasion may require (r); the expenses thereby 
incurred being defrayed by the means of rates assessed 
on the county (^). Similar powers as to building, enlarging 
and repairing gaols are also given, as regards boroughs,. 
ta the town councib of such boroughs (0; and they are 
Authorized to borrow money for those purposes («). Pro¬ 
vision is also made enabling the justices of any county, 
an(^ the council of any borough, to ^gree with one or 
more other counties or boroughs towards building, alter¬ 
ing or repairing any prison to be used as a district prison; 

M. C. .73); 7 & 8 Vijjt. c. 50; 11 c. 78, & 14, all county gaula, courts, 

& 12 Viet. c. 39; 12 & 13 Viet. c. 82; &c., though locally included within 

13 & 14 Viet. c. 91; 16 & 17 Viet, the boundaries of a city or borough, 

c. 48; 17 & 18 Viet. c. 115. The under 6 & 7 Will. 4, c. 108, shall iDe 

acts prior to 4 Geo. 4, c. 64, are nevertheless considered as still lyider 

almost all recited in that statute; the exclusive jurisdiction of* (!hc 

which (for most purposes) repeals county. 

them. (f) 4Geo.o. 6 A» >*45: 5 & 6 

(o) As to the particular case of Will. 4 , e. 76, a. 116. 

the gap! of Newgate, which, though Ji} ^Gao. 4^ p. 64, i. 68 j 11 ^ • 
in London (a county in itself), is tz viet c. ^ s. 26^ 
nevertheless a gaol for the county of (<) 7 Wil), 4 & 1 Viet. e. 78, s. 87. 

Middlesex, see R. v. Cope, 6 Ad. 5c («) 5 8 e A Viet. e. 98,^8. And 

£1. 226. ssf .11 6S.12 Viet. c.^,mlracilitate 

(p) 4 Geo. 4, c. 64, s. 2. the raising of mon^ ^ corporate 

( 9 ) 4 Geo. 4, c.64, s. 4{ 5 Geo. 4, bodies ^ fw buiidixig ,.jDr repairing 

e. 12, 8 .1. By 7 WilL 4 8 e 1 Viet, prisons. 
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and towu’d^ providing and maintaining a court-hoi^ for 
the district (or). And it is provided that every, through 
that has obtained a grant of a separate court of sessions 
of th6 peace, and that has not entered mto any contract 
or agreement for Uie ui^ of the gaol or honse of correction 
of the county or of some other borough or district pri¬ 
son,—shall be bound to maintain at least one common 
gaol and one house of (Correction-of its own(y). 

It thus appears that the expens# connected with gaols, 
are in general to be defrayed at the public charge of the 
county OT town to which they resjrectively belong. In 
some cases, however, that obligation attaches, by antient 
custom or otherwise, to certain individuals or bodies cor¬ 
porate ; and it is to be observed that the general provisions 
above referred to, have no efl'ect in exempting such persons 
from their antecedent liability (s^). 

From the manner in which gaols are erected and main¬ 
tained, we may now pass to the consideration of the 
manner in which they are regulated. Every prison to 
which these acts extend is to have a resident keeper, and 
xesident matron to superintend the female prisoners; as also 
a visiting chaplain and surgeon (a); and is to be visited 
three times a year by tw'o or more justices of the peace, 
appointed at the quarter sessions for tliat purpose (5). The 

(«) 5 & 6 Viet. c. 53 i 7 & 8 and wliich shall possess a sufficient 
Viet. c. 50. And sec 5 & 6 VicU gaol and house of coiTectioii, shall 
c. 100, and 11 & 12 Viet. c. 101, as be liable to contribute to any new 
io providing /orA-up houses for tern- gaol for the county; though it shall 
porary confinement previous to com- be liable to a charge in respect to 
mitment for trial, and enabling coun- tlie expenses of persons committed 
ties and boroughs to enter into sgree- for offences within the borough, and 
•ment with each other as te eret^^ sent to the prison of the county, 
the same. • ' («} 5 Geo. 4, c. 85, s. 15. 

(y) 5 & 6 Viet. C.98, 8.15. (See (a) 4 Geo. 4, c. 64, ss. 10, 28, 33. 
7 & 8 c. 98 1 and Bramston v. As to the appointment of the sur- 

• Mayor W Colchester, 6 Ell. & Bl. geon, see ilamniond v. Peacock, I 
846.) By^l2 & 18 Viet. c. 82, no Exeb. 41. 
boruu|^ to which a sepetate courTof (5) 4 Geo. 4, c. 64, s. 16. 
quarter sessions has been granted, 

<8* 2 
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visitpis thus appointed are to make reports at every session, 
as \o the state of tiie prisons mid p^risoners within their 
jurisdiction (c); whicJi are to.,1^'i^e[ hasist of a general re¬ 
port from tlie quarter sessions, to ha^drawn up and trans¬ 
mitted annually by the chairmail to a principal secretary' 
of state; and to be afterwards laid before both houses of 
parliament (d). It is also |]«:ovided, that any justice ^f 
the peace, within whose jurisdiction a gaol is situate, may 
enter and examine it, amd report upon abuses, without being 
appointed a visitor (e). 

With respect to the particular management of the pri¬ 
soners, the acts contain a variety of provisions too numerous 
and specific for insertion in this place. In addition to which 
permanent legislative regulations, others may from time to 
time (/) be laid down at the discretion of the proper autho¬ 
rities ; that is (as regards the Lemdon prisoners), the court 
of mayor and aldermen of that city, and (as regards all 
others), the justices of the peace within whose jurisdiction 
the prison is situate (g). But it is provided that no such 
additional rules shall be enforced, until they shall be sub¬ 
mitted to one of the principal secretaries of state, and his 
certificate as to their propriety shall be obtained (4). The 
subject of prison discipline indeed is placed still more 
directly under the control of her majesty’s government,— 
for the clerks of the peace for every comity, and the chief 
magistrates of all towns, are directed to transmit aiinudly 
to one of the principal secretaries of state copies of all 
r^ulations in force in their respective prisons; and alscof 
such new and additional rules as may be proposed for the 
government thereof: and the secretary of state may make 
such ii^terations in the same, or f^h additions thereto, as 

he may think expedient,—or, in Uny case where no copies* 

% 

(c) 4 Geo. 4, c. 64, s. 28. act. * 

(d) Ibid. Bs. 22, 24 i 2 8 c 8 Viet. (g) 4 Geoii 4, c. 64, a. l4| 6 & 6 

c. 56, s. 10. Wilt. 4, c. ISf s. 116 ; 7 Will. 4 & 1 

(e) 4 Geo. 4, c. 64, 8 . 17. Viet. c. 78, s. 88 . 

(/) See the preamble to the same (A) 5 & 6 Will. 4, c. 38. 
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are traosMtied, he may certify what rules h|| may deem 
necessary for the gove^meni of the prison i^i^ispect of 
.which such omiSlion takes pt^ce,—and the rules so certified 
^ shall take effect ip law, and supersede all others theretofore 
established by tile subewdinate authorities. A principal 
secretary of state is also empowered to appoint a sufficient 
number of proper persons as inspectors for every place of 
imprisonment in Great* Britain; who are to visit and in¬ 
quire into the state of these esttbiishmeatlM^ and make 
annual rej)orts of the results of their inquiries to a principal 
secretary of state; which reports shall be afterwards laid 
before both houses of parliament (/)• 

Besides the oi-dinary gaols and houses of correction for 
counties and boroughs, there are some particular prisons 
which are the subject of separate and specific regulation. 
As- • 

1. The Queen's Prison ; w'hich is appropriated to the 
d(;btors (A) and criminals confined under process or by 
authority of the superior courts at Westminster, and the 
High (h)urt of Admiralty; and also to persons imprisoned 
under the bankrupt law {1). There existed till of late, three 
separate gaols for the reception of such prisoners, viz. the 
(Queen’s Bench, the Fleet, and the Marshalsea Prisons. 
But by 5 & 0 V^ict. c. *22, (amended by 11 & 12 Viet. c. 7,) 
these are now consolidated into one (a«). Towards the 
maintenance of the prisoners herein, contribution is made 
o’ut of the county stock or rates of the several counties 
and divisions in England and Wales(/?): and as to manage¬ 
ment, it is subject to such regulations as in the acts con¬ 
tained : and to such as shall be made from time to time by 

• (i) 6 & 6 Will. 4, c. 38, r. mirulty jirisoners under sentence of 

(A*) As to rhe confinement of courts-martial, see 5 & 6 Viet. c. 98, 
deb tors^in the common county gaol, s. 27. 

if certi^'d by an inspector of pri- (m) Sec Wade v. Wood, 1 C. B. 
sons to De adapted for that class of 4G3. 

prisoners, see 17 & li^'ict c. 113. (n) 53 Geo. 3, c. 50 ; 5 8 c 6 Viet. 

(/) 5 Sc 6 Viet. c. 22.* As to Ad- c. 22. 
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one of hei^ majesty's principal secret^es of state, and 
aftcrwtiSlIls laid before parliament (o). 

2. Tbfe Millbanh Prison (formerly bidled the Peni-r 
tentiary at Mijlbank): for <be receptkin.of convicts under, 
sentence or Older of.penal serviwde utitil otherwise dis¬ 
posed of iq). The justices of the peace have no authority 
over this prison (r); but £t is placed, under a board of 
three persons, to be appointed by'a principal secretary of 
state, as Directors of the fSnsons of Parkhurst, Penton- 
ville, Millbank, and of the places for confinement of male 
offenders in England under sentence of penal servitude,— 
and to be a body corporate, by the name of *'The Directors 
of Convict Prisons (s).” The^e Directors are to make re¬ 
gulations for the govemment'of the Millbank prison, sub¬ 
ject to the approbation of a princ^al s'ecretary of state, and 
to make yearly reports to such secretary, as to all matters 
relating to the prison or the convicts; which reports are to 
be afterwards laid before both houses of parliamc^ (t)- 
A principal secretary of state is also to appoint for the 
prison, a governor, a chaplain, a medical officer, matron, 
and such other officers as may be deemed necessary («). 

3. The Parhhurst Prison; established in the Isle of 
Wight, for the confinement and correction of young of¬ 
fenders, male or female, as well those under sentence of 
penal servitude, as those under sentence of imprisonment (x). 
The rules for this prison are to be made by one of the 

principal secretaries of state, and afterwards laid before 

• 

(o) 5 & 6 Viet. c. 22. & 21 Viet. e. 8 , s. S, this place of coni 

(p) G & 7 Viet. c. 26, repealing finement will now be applienble to 
the former acts relating to the Peni- persons sentenced to penai setfUiuie, 
tentiary, amended by 11 & 12 Viet. (r) Sect 8 . 

c. 104. Et vide 6 & 6 Viet. c. 08, & 14 Viet c. 89; 20 8 c 21. 

a. 26; 11 & 12 Viet c. 104; 18 & Viet k 8 , s. 3. 

14 Viet 0 . 89. (0 decti. 10, 11. Et vide 18 & 

(q) By 6 8 c 7 Viet. c. 26, ss. 12,14, 14 Viet e. 80, s. 1. 

persons sentenced to transportation (h) 6 & 7 Viet. c. 26, a. 8 . # 

were formerly confined in this prison (a) 1 & 2 Tict c. 82. See 5 fie 6 
until they were sent out of the coun- Viet e. 98, 6.12 ; 20 8 e 21 Viet c. 3, 
try: by 16 fie 17 Viet. c. 99,s. 6 , and^O s. 8 . 
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parliament; and iiiey may include the infliction of corporal 
punishment cm all such offenders^ By the same authority 

gopemor, chaplain, surgeon, and matron, and all other 
necessary officers; to be ’appointed. This establish¬ 
ment is moreover-placediby 13 & 14 Viet. c. 39, under the 
superintendence of the ** Directors of Convict Prisons” (y); 
who, if they discover any abuses, are to report the same 
to a princ|})al secretary, of state; and shall also make a 
half-yearly report as to its state and condition. 

4. The Pentonville Prison ; also established for the con- 
htiement of male convicts under sentence or order of penal 
servitude until otherwise disposed of(^). It is placed, by 
13 & 14 Viet. c. 39, under the superintendence of the same 
authority as the prisons of Millbank and Parkhurst, viz. 
“ The Directors of Convict Prisons” (a); and power is 
conferred on them to hot9 meetings and make rules, sub- 
jec^t to the approbation of a principal secretary of state (&); 
and,^ith the like approbation, to appoint officers,—con¬ 
sisting of a governor, a nhaplain, a medical officer, and 
such others as may be found necessary (r). And it is pro¬ 
vided, that the Directors shall from time to time appoint 
one or more of themselves to visit the prison during the 
intervals between their meetings; and, if they think fit, 
may delegate power to such visitors, to make orders in 
cases of pressing emergency (d). And further, that the 
Directors shall annually make reports to the secretary of 
state as to all matters relating to the prison, its discipline 
.ai)d management: which reports shall afterwards be laid 
before both houses of parliament (e). 

(y) Vide sup. p. 230. now be applicable to persona 8 en> 

(a) By 3 A 6 Viet. c. 29, la. 14, tenced to fienal servitude. 

16, this prison was appropriattd to (a) 5 & 6 Viet. e. 29, a. 11. £t 
male convicts,*sentenced or ordered vide 18 & 14 Viet. c. 39. 
to be transported, till they were sent (3) 6 & 6 Viet o. 29, s. 9. 
out of the country: by 16 A 17 Viet. (e) Sect. 6 . 
cjm9, 8 . 6, and 20 & 21 Viet. c. 3, (d) Sect. 10. 

8 . 8 , this place of confinement will (e) Sect 13. 
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CHAPTER VII. • 

OF THE LAWS RELATING TO HIGHWAYS. 


Highways (or public roads) are those ways which all the 
subjects of the realm have a right to use; anil tlie term, (for 
some purposes at least,) also applies to ways common to the 
inhabitants of some particular f^rish or district only,— as in 
the case of church paths (a). The roads jaow in use have 
generally either existed by prescription (that is, from time 
immemorial), or have been constructed under the authority 
of local acts of parliament. They may be traced, how¬ 
ever, in some cases, to a different origin; for the dilmer 
of any land may, if he think fit, dedicate a way over it 
to the use of the public; and if he long permit strangers 
to p;iss over it, at their free will and pleasure, and with¬ 
out molestation, a dedication of this kind will be pre- 
sumedtft). 

The liability to keep highways in repair, (in whatever 
manner they may happen to have first originated,) is of 
common right incumbent in general upon the parishes ii) 
which they respectively lie; but in some cases it attaches (by 
prescription) to particular townships (c), or other divisions’ 
of parishes; and occasionally to private individuals, bound 
ratione tenure, or in right of their estates, to repair some 


(a) See the Highway Act, 5 8c B 
Will. 4, c. 60, a. 6. A highwi\y 
may exist in a place which is not 
a thoTonghfure. (Bateman v. Bluck, 
18 Q. B. 870.) 

(b) As to highways hy dedication, 
vide Barraclough to. Johnson, 8 A. ^ 


K 99"; Surrey Canal Company v. 
Hall, 1 Man. & G. Il92; Poole v. 
Huskinaon, 11 Me*e. ft W? 827; 
Roberts «. Hunt, 16 Q. B. 17; 
Queen v. Petrie, 4 Ell. ft Bl. 73^ 

(c) Sec Qip;cti «. Inhabitants of 
Lordsmere, 16 Q. B. 689. 
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particular highWRy'<iZ). Where an individual is lifble to 
repair, he often claims (by grajut or prescription) a toll of 
that species whjA*h is called a toll thorough^ or (where the 
soil k his), a toU traverse {e). ‘ The case of bridges is dif- 
‘ ferently provided‘for. The expense of maintaining these 
is defrayed indeed (like that of roads) by the public;— 
this having been part of the irinoda necessitaSf to which 
every man,*s estate was* by the anticnt law subject, viz., ex- 
peclitio contra hostcm, arcium constructio, et pontivm repa- 
ratio{f);-~h\it it is incumbent, not on the parishes, but, 
as the general rule, on the counties at large in which 
the bridges arc situate (^). And where a parish is bound 
by ])rescription, (as is sometimes the case,) to repair a 
bridge, there is a statutory provision, which gives effect to 
any eontmet between the county and the parish, for per¬ 
forming the repairs in future at the expense of the former, 
and relieving the latter from the charge (/i). The liabi¬ 
lity ^of the county extended at common law, not only 
to the bridge itself, but to so much of the road as passed 
over it, and even to so much as formed its ends or ap-' 
proaches,—and by stat. 22 Hen. VIII. c. 5, the county 
was bound to repair three hundred feet either way from 
the bridge. And such is still the state of tlic law as to 
all bridges built prior to the passing of the Highway Act, 
5 & 6 Will. IV. c. 50. But by that act {i) it is provided, 


, (d) 3 Geo. 4, c. R. 107; 5 & 6 
Will. 4, c. 50| B. 62. Sfe II- «. Kast- 
.riogtoiii 5 A. & E. 763; R. v. lleage, 
1 Q. B. 128. 

(e) Com. Dig. Toll; Willos, 115. 
See Brett o. Beales, 10 B. & C. 508; 
Lotrd Middleton t'. Lambert, 1 A. & 
E. 401; R. V. Marquis of Salisbury, 
8 A. & E. 71(r. 

(/}•! Bl. Com. 357. An indl- 
viduat may be liable to repair a 
rutione teniira; see Baker v. 
Orccnhill, 3 Q. B. 148; Queen v. 


Bedfordshire (Inhabitants), 4 £11. Sc 
Bl. 535. 

is) Yker’s Abridg. Bridges (A). 
As to borrowing money on credit 
of the county rate, for repair of the 
bridges therein, see 4 & 5 Viet c.49. 
As to the manner of providing for 
the repair of bridges, in cases where 
the borough and not the county ia 
liable, see 13 & 14 Viet. c. 64. 

(5) 22 Hen. 8 . c. 5. (See R. v. 
Hendon, 4 B. & Ad. 628.) 

(t) 5 & 6 Will. 4, c. 50, B. 21. 
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that m the case of all bridges thereafter to be built, the 
repair of the road itself passing over or adjoining to a 
bridge shall be done by the parish, or other parties bound, 
to the general repair of the 'highway of yrhich it forms a 
{)ortion;—the county being still subject, however, to its 
ibrmer obligation, as regards ** the walls, banks, or fences 
of the raised causeways, and raised approaches to any 
“ bridge, or the land arches thereof:” ^ • 

The same act(j)jcontains provisions, designed to protect 
parishes fiom being subjected to unreasonable charge, in 
respect of ways dedicated to the public. It enacts, that 
no road made at the expense of any individual, or body 
corporate, shall be deemed a highway which the parish is 
liable to repair, unless three calendar months* notice shall 
be given to the parish surveyor, of an intention to dedicate 
such road to the public (A), Upon notice being so given, 
a vestry*18 to be called to consider whether the road is of 
sufficient utility to justify its being kept in repair by the 
parish; and in the event of the vestry holding the negative, 
the justices, at the next special sessions for the highways, 
are to determine the matter. Other provisions are added, 
the object of which is to ensure that the road shall be 
originally constructed in a proper and substantial man¬ 
ner, before the expense of repairing it is cast upon the 
parish. 

Any parish, county, or other party bound to repair a 
road or bridge, and neglecting the duty, is liable at com¬ 
mon law to an indictu 2 ent(/). \ . 

Though the maintenance of all the highways in th% king¬ 
dom is legally chargeable, either upon the parishes riirough 

(J) Sect. 23. bitants of Vowchurch, 2 Car. 8 r Kir. 

(it) As to the liability of tbe pariah 893; R. «. Inhabitants of Watford, 

before Uiia statute, see R. e. Leake, 2 N. M. C. 162; The^Queen v. Ey- 

6 B. A Ad. 469. ton, 8 Ell. ft Bl. 890: and a& to its 

(1) As to the costs of this indict- removal by certiorari, R. v. Inl^ 

ment, see Reg. e. Inhabitants of bitants of Sandon, 8 EIL ft BL 890. 

Heanor, 6 Q. B.'i946; R. «. Inha- . 
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which they respecfiYdy pass, or on some particular district 
or individual, the expense of the'most frequented and im* 
•portant roads ift neverthel^ chiefly defrayed by other 
, means. These are kept in order, (and many of them were 
originally constni'cted,) under the authority of local acts of 
parliament, called 7\ampike Acta: by which the manage¬ 
ment of such roads is usually vested, for a certain term of 
years, in trustees or colnmissioners; who are empowered 
to erect toll-gates, and to levy tolls fipm passengers, as a 
fund for defraying the expense of repairs or improvements. 
Tliere is thus a distinction between highwavs in general, 
and turnpike roads. It is to be understood, nowever, with 
respect to the latter, that the collection of toll does not 
supersede the other means provided by law fur maintaining 
highways. If a turnpike road or bridge is allowed by the 
trustees to fall out of repair, the parishes or other parties 
who would have been bound to make k good (supposing it 
not to have become the subject of a turnpike trust) are still, 
in general, liable to that obligation (m). But they may be 
exempt from it under particular circumstances; for the 
trustees of a turnpike road may, in certain cases, enter into 
contract with such parties, and undertake to repair exclu¬ 
sively out of the trust (n); and where any contract of this 
description is in force, the persons originally liable are of 
course discharged from ail responsibility. The turnpike 
trusts are very numerous; but there is one, which, from 
its importance, deserves a specific notice. It is that of 
. the “ turnpike roads of the metropolis, north of tlie 
Thamesthe different trusts of which were consolidated 
into one by 7 Geo. IV. c. cxlii., amended by 10 Geo. IV. 
c. 59. 

With respect to those highways, or parts of highways, 
which pass through and form the streets of towns, we 
may* observe that they are generally the subject of dis- 

(ffi) 7 & 8 Geo. 4, e. 24, ■. 17 i 3 A. 179; Buiiey^ Storey, 4 Bl. ft 
Geo. 4, c. 126, s. IKT; 4 & 5 Viet. Adol. 109. ® 

c. 59; see R. v. Netherthong, 2 B. ft • («) 3Geo.4,c. 126, n. 106,107,108. 
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tinct provision, under acts of parliament of another kind, 
usually called Pavir^ Acfs(n), In 10 & 11 Viet. c. 34, a 
consolidation will be found of the pro’rtsions ordinarily 
introduced into acts of this description. . * 

Having thus taken some view of the general'ltiite of the 
law relative to public roads or highways, we propose now 
to take some short notice of the particular practical pro¬ 
visions applicable to the several classes.—I. Of highways 
in general. II. Of turnpike roads. 

I. Highways in ffeneral.^The»e are regulated by the 
Highway Act, 5 & 6 Will. IV. c. 50, (amended by 4 & 5 
Viet cc. 51, 59, and 8 & 9 Viet. c. 71,) which has re¬ 
pealed all former enactments on the subject (o); and is 
applicable to all highways whatever—except turnpike 
roads, and roads pavements or bridges falling under the 
provisions of local or personal acts of parliament (p)* 

The general plan of the act is, to place highways under 
the care of surveyors, to be appointed for the respective 
parishes, (subject to a superintending power to be exer¬ 
cised, in certain cases, by the justices of the peace,) at 
special sessions to be holden for the highways; and to 
provide for the expenses connected with this subject by 
a rate on the occupiers of land, to be pade and levied 
by the surveyor, upon the same principle (generally) as 

the poor rate (q). A surveyor of the highways is to 

• 

(n) As to'the Acts for paving, (See Reg. e.'Randall, 4 Ell. & Bl. 

lighting, &c. in boroughs, see 20 & 564.) As to the recovery of the Mats’ 

21 Viet. e. 50, ss. 2—4. of distraining for highway rates, and 

(o) 5 0 Will. 4, c. 50, s. 1# See the course of proceeding on such 

R. V. Mawgan, 8 A. & E. 496. distress, see 12 & 18 Viet c. 14. As 

(p) The highways of South Wales to the power of vestries to order that 

are especially regulated by 14 & 15 the owner, instead ol the occupier, 

Viet c. 16 (amended by 17 & 18 shall be assessed to highway rate, in 

Viet c. 7): but, in all points not the case of tenements not exceeding 

otherwise provided for by those 6t per annum in rateable yearly 

acts, are within ^e 5 & 6 Will. 4, value, see 13 & 14 Viet e. 99. (Et 

c. 50. • vide 14 & 15 Viet c. 39.) As to the 

(g) S&6 Will4, e.50,ss.27,113t application of highway rates to the 
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be elected annually, by the inhabitants in vestry assem¬ 
bled (r); and is to possess certain qualifications in point 
of property. When elected, he is compellable—unless he 
can show some grounds of Exemption («)—to take upon 
himself the office; but he is permitted to appoint a de¬ 
puty, who is subject to the same responsibilities with his 
principal (<)• The vestry may appoint a surveyor if they 
think proppr, with a salary (m). Any two or more parishes 
may,—by mutual agreement and by consent of the justices 
of the peace at special sessions, or at quarter sessions 
(according to circumstances),—be united into one district, 
for the purposes of the act, under the superintendence of 
a district siirreym' {of). This officer, how'ever, is to have 
no authority to make or levy the rate; but each parish 
must elect its own separate surveyor for that purim'se (y). 
On the other hand, in large parislies, the duties of the 
office of surveyor .may be committed to more than one 
person. For where a ])arish has a population of more 
than five thousand, a board of surveyors may be ap¬ 
pointed, to be called the “ Board for rt'pair of the high¬ 
ways ” in that parish; and they are authorized to ap¬ 
point collectors, an assistant surveyor, a clerk, and a 
treasurer (xr). • 

* ‘ The principal duty of the surveyor is to keep the parish 
highways in repair (a). Where any of them is out of order, 

complaint may be made to any justice of the |9bace, on the 

• 

repair of turnpike roa^s, see 2 & 3 D. & L. 40. 

*Vict. c. 84; 8 & 4 Viet. c. 98 ; 4 & (x) The same grounds of exemp- 

3 Vlct c. 59; 17 & 18 Viet. c. 52; tion that apply to an overseer of the 
R. V. Berks Js., 8 Dowl. P. C. 727 ; poor,l^old also as to a Purveyor of 
R. V. Derbyshire Js., 7 Q. B. 193; the roads. Vide sup. p. 161, n. (d). 
, R. 0 . Preston, 12 Q. B. 816 ; R. v. (t) 3 & 6 Will. 4, c. 50, s.s. 7, 8. 

Trustees of South Shields Roads, 8 (u) Sect 9. 

Ell. & Bl. 599; R. v. Worthing (x) Sects. 18—15; R. v. King’s 

Road Trustees, ib. 989. Newton, 1 B. Adol. 826. 

(r) 5 & 6 Will. 4, c. 50, s. 6. As (y) 5 & 6 Will. 4, c. 50, ss. 16,17 ; 
to the election and appointment of R. v. Bush, 9 Ad. & E. 820. 
surveyor, see K. v. Best, 2 N. S. C. (a) 5 & G Will.41', c. 50, s. 18. 
655; Reg. v. Justices of Surrey, 5 , (a) Sect 6. 




238 BX. IT. OF PUBLIC BIOHTS.—-FT. 111. 8001^ BCONOMY. 

oath of one witness, and that magis^te may grant a 
summons thereon: but the charge is to be beard before 
the justices at special sessions for the highways ; and if 
those justices—either on their own view, or on the report of 
an inspector to be appointed by them for the purpose,—find 
that the highway is not in thorough and effectual repair, 
they may convict the surveyor in a penalty not exceeding 
6/., and order him to repair within* a limited tiipe. If the 
order is not com|died with, he incurs the further forfeiture 
of rach sum as shall be judged adequate to the probable 
expense of the repairs required; and the money is to be ap¬ 
plied accordingly to that purpose (b). The same course of 
proceeding, mutatia mutandis, is applicable to the case 
where a body corporate or private person is chargeable 
ratione tenures ,—and if the highway is part of a turnpike 
road, the justices are to summon the treasurer, surveyor 
or other officer of the trust, and to make such order upon 
him as is already stated with regard to the parish sur- 
veyor\c). They have however no power to make an 
order, in any case where the obligation of repairing comes 
into question (d). The only remedy, where that occurs, is 
by indictment; which is to be preferred by order of the 
justices against the parish or party charged before them, 
at the next assizes or quarter sessions for the county dr 
place where the high way-is situate (e). 

Any injufy whatever done to a highway, by which it 
is rendered less commodious to the passengers, il a public 
nuisance, and an indictable offence at common law; and 
any person is at liberty to abate the nuisance by removing 
the materials (/). Bu^g^y the Highway Act, the surveyor 
is specially required to remove all obstructions on the high¬ 
ways, and to impound cattle found straying thereon (y); 


(») 5 & 6 WiU. 4. c. so, 1 . 04. 

(c) Ibid. 

(d) Ibid. 

(e) Sect. 95. 

(/) 1 Hawk. P. C. C.76, m.48,61; 


Marriott «.4|tanley, 1 M.& (jr. 568; 
Brook e. Jeiikey, 1 Gale & D. 567. 

(X) 5 & 6 WiU. 4. c. 50, 88. 64- 
69, &c. SeeaKeane e. Reynolds, 2 
EU. & Bl. 748. 
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and the act proviilbs that any person or persons committing 
such particular nuisances as it enumerates in hi^ways,<-or 
^(in general) doijig injury to the same, or obstructing ^le 
free passage thereof,—shall int:ur a forfeiture not exceeding 
40s. (A). . • • 

By the common law, the course of an antient highway 
could not be changed without the king’s licence, to be ob¬ 
tained afl^r suing out a writ of ad qmd damnum^ and the 
finding of an inquisition thereon, that the alteration would 
not be prejudicial to the public (i). But by the Highway 
Act any two justices of the division may (subject to certain 
conditions and restrictions) order highways to be widened 
or enlarged (A). The inhabitants in vestry assembled may 
also direct the surveyor to apply to two justices of the di¬ 
vision, to examine a highway with a view to its being di¬ 
verted or stopped up; and if a certificate of the justices in 
favour of such proceeding is sent to the quarter sessions, 
the justices there asfhmblcd are to make the order accord¬ 
ingly (/). But, in case of a diversion, the proceeding 
must be by consent of the owner of the lands through which 
the new highway is to pass(m). And in either case, any 
person who may think himself aggrieved by the proceed¬ 
ing, may appeal from the certificate of the justices to the 
quarter sessions, before the order of that court is made (n); 
and the propriety of the stopfiage or diversion is then to 

be determined by a jury (o). 

. % 


• II. Turnpike roads {p ),—These do not in general fall 
within the operation of the Highway Act {q ); but are regu- 


(A) & 6 Will. 4, c. 50, SB. 72, 74. 

(t) 1 Hawk. P. C. c. 76, s. 3; 
Fowler v. Sanders, Cr. Jac. 446. 

(4) 5 & 6 ^ill. 4. c. 50, s. 82. 

{}) tSects. 84, 91. 

Sect. 86 ; see Queen v. 
Justicea of Worcestershire, 8 £11. & 
Bl. 477. 

(r) Sect. 881 see Selwood «. 


Mount, 1 Q. B. 726. 

(o) Sect. 89. 

(p) As to the legal meaning of 
the words turnpike road," see 
Northern Bridge and Road Com¬ 
pany V. London and Southampton 
Railway Company, 6 Mee. 8e W. 
428. 

, ( 9 } 5 & 6 WilL 4, c. 50, a. 113. 
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lated, primarily, by the local acts relative to each particular 
road,—which (tliough temporary) are continued by the legis¬ 
lature from time to time as thjsy are abouf*to expire(r)< 
and, in the next place, by statutes of a general descrip- . 
%on, applicable (with, very few exception's) to all tumjiike 
roads (^,—that is, all roads maintained by tolls and placed 
under the management of trustees or commissioners for 
a limited period of time («). Of 'these general turnpike 
acts (which are numerous (u)), the 3 Geo. IV. c. 12(>, 
is the principal. 

The general effect of their leading provisions is as fol¬ 
lows :— 

Every trustee or commissioner of a turnpike road must 
possess a. certain qualification in point of property (x)— 
must be sworn to the due execution of his duties (y); and 
is prohibited from holding any profitable office or contract, 
under the act of which he is trustee {z). The justices of 
the peace of the different counties ^r divisions through 
which the road passes are, ex officio, commissioners of the 
trust (a). 

The trustees are not only to maintain and keep in repair 
roads committed to their management; but to construct 
and maintain causeways at the sides of them for the use of 
foot passengers (5) ; to place milestone8'(^c)'; and to widen, 
divert, or improve the roads as they shstll think proper: 
and, for the latter purpose, they arc empowered t^urchase 

(r ) See the lant of these acts for Viot. cc. 38, 51. See as to the 

continuance, 20 & 21 Viet. c. 24. turnpike roads in SoutA Wales, J'St * 

(f) See 3 Geo. 4, c. 120, 8 .4; 9 8 Viet c. 91; 8 & 9 Viet. c. 61; and 

Geo. 4, c. 77. 8 . 20 i 1 & 2 WUl. 4, 10 & 11 Viet. c. 72. 

c. 25, 8 . 4; 4 Geo. 4, e. 95, s. 88 ; (c) 3 Geo. 4, e. 126, 8 . 62. 

9 Geo. 4, c. 77, iH9. {y) 4 Geo. 4, c. 95, s. 32. 

(<) See 4 Geo. 4,< c. 95, 8 . 90; 8 (s) 8 Geo. 4, c. 126, 8 . 65. 

Chitty's Burn, 177. (a) 3 Geo. 4, c. 126, 8 . 61. ^ 

(u) SeeSGeo. 4, c. 126; 4Geo. 4, {h) Ibid. ^ 111 , 112 . SeeLove- 

c. 95 ; 7 & 8 Geo. 4, i. 24; 9 Geo. 4, ridge v, Hodsoll, 2 B. & Ad. 602 ; 

c. 77, 8 . 19; 1 8c 2 Will. 4, c, 25; 11. v. Uiggin 8 , 5 B. 8c Adol. 555. 

2 8 c 3 Will 4, & 124; 3 8 c 4 Will. 4, (e) 3 Geo. 4, c. 126, s. 119. 

c. 80; 4 8 c 5 Will.4, c. 81; 4 8 c 5 
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land; and, (subject to certain conditioRs and restrictions,) to 
turn the road over the property of individuals (</), and to 
tjike materials ftibm the lan^s of private owners (e). To 
facilitsltc the performance of the duty relative to repairs, 
they are also em|)t)wered, (if. they think proper,) to con¬ 
tract, by the year or otherwise, with any person for re¬ 
pairing or amending the road, or any bridges or buildups 
thereon (/)• 

The trustees are also bound to prevent or remove all 
nuisances and annoyances on the roads under their ma¬ 
nagement; and they are to direct prosecutions for these 
offences, or any other offence, committed on the same(^). 

Tt) meet the expenses incurred, the trustees are to erect j 
toll gates {h ); and the tolls are to be taken every day,—the ' 
computation of them being from twelve at night to twelve ' 
th.- night following (i). They are to put up at every toll 
gate a table of tolls, and to provide toll tickets to acknow¬ 
ledge the receipt (A). No person, unless exempted, is to 
‘pass without paying(f): and if a passenger liable to pay 
refuses, the collector may seize and distrain tlie beast or 
carriage, or any of the goods and chattels of the pas¬ 
senger; and, in default of payment fc»r four days, may 
sell the distress (m). If any dispute arises about the 
amount of the toll due, or the charges of a distress, it 
may be settled by any Justice of the peace acting for the 
place where the toll gate is situate (a). Of the various 
ca&es of exemption from tolls, we shall only notice the 
following:—No toll is taken on horses or carriages in ' 


(d) 9 Geo. 4, c. 77i s. 9; 4 Geo. 
4i»c. 95| s. 65; S Geo. 4. c. 126, 
B. 84. 

(e) 3 Geo. 4, c. 126, s. 97. 

(/) 4 Geo. 4. c. 95, s. 78. 

^ (g) 3 Geo. 4, c. 126, o. 133. 

(h^ 9 Geo. 4, c. 77, b. 5. 

(0 Ibid. B. 16. 

(k) 3 Geo. 4, c. 126, s. 37; 4 Geo. 4, 
c. 95, s. 28. 


(/) As to 3 Geo. 4, c. 126, bb. 41, 
139, see II. v. Irving, 12 Q. B. 429. 

(m) 3 Geo. 4, c. 126, s. 39. 

(n) Ibid. s. 40. As to toll col¬ 
lectors, and tbe mode of proceeding 
against them in case of misconduct, 
vide ibid. s. 52; 4 Geo. 4, e. 95, bb. 
30, 50; B. V. Hants (Justifies), 1 B. 
& Adol. 84, 654. 


VOL. 111. 


R. 
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attendance on her Majesty, or on any of the royal family, 
or returning therefrom (o): nor upon horses of officers or 
soldiers on duty(/i), or being in uniforitf(y); nor on car¬ 
riages employed in (or returning from i. the conveyance of 
materials for tunipike roads or highways, nor* i,in general) 
on those employed in the conveyance of manure, or of im¬ 
plements of husbandry (r), or of produce grown on the land 
of the owner, and not sold or going to be 8old<j(). An ex¬ 
emption is also allowed, (where the turnpike gate in question 
is not within five miles of the ttoyal Exchange or West¬ 
minster Hall,) to any person going to or returning from 
his proper parochial church or chapel,—or his usual place 
of religious worship tolerated by law,—on Sundays, or 
any day on which divine service is by authority ordered 
to be celebrated (0* Parishioners also are exempted in 
attending or returning from the funeral of persons^ who die 
and are buried in tlie parish in which the turnpike road 
lies; as also are rectors, vicars, or curates, going or return¬ 
ing from their parochial duties; and persons going to, or 
returning from, the election of a member for the county in 
which the road is situated: and horses or other cattle, and 
vehicles of all descriptions, are also exempted which only 
cross the road, or do not pass above a hundred yards 
thereon («). It is to bo observed, however, that any per¬ 
son claiming or taking an exemption, by fraudulent means, 
is liable to be convicted in a penalty not exceeding 5/. (a;). 

(o) 3 Geo. 4, c. 126, 8 .32; 4 Geo. carriages iised in conveying lin^e for 

4, c. 93, 8 . 24. the iinprovcment of land. • *' 

(p) As to the exemption of police (s) S Geo. 4, c. 126, s. 32; 5 Sr 

and other officers, see 2 Sc 3 Viet. 6 Will. 4, c. 18; 3 & 4 Viet c. 51: 
c. 47, 8 . 10; S Sc 4 Viet. c. 88 , s. 1; 14 Sc 15 Viet c. 38, s. 4 ; see ll.»v. 

14 Sc 15 Viet c. 38, b. 4. Adams, 6 M. Sr S. 52. 

(q) 8 Viet. c. 9, 8 . 55. (/) 3 Geo. 4, c.^ 126, bb. 32, 3.3; 

(r) As to what theBe words in- see Lewis v. Hammond, 2 B. Sc A. 

elude, see 14 Sc 15 Viet. c. 38, s. 4. 206. 

By 13 & 14 Viet. c. 79, a. 8 , the (u) 8 Geo. 4, c.' 126, a. 32; 3 Sc 4 
trustees may, with approval of a Viet. o.A 8 ; see Harris «. Morrice, 
principal secretary of state, reduce 10 Mse. &*W. 260. 
or take off the tolls on beasts or («) 3 Sc 4 Viet c. 33, a. 36. 
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The trustees are empowered, on obtaining the previous 
consent in writing of a secretary of state, to borrow 
money, as they ihay think prpper, on the credit of the 
tolls; and may mortage them, by way of security, to the 
lenders (y). ‘ They may also let them to farm for three 
years at a time ( 2 ^), subject to such regulations as the acts 
j)rescribe—may compound for them with any person or 
persons for a year at a time—may reduce them (by consent 
of creditors)—or may advance them to the full amount 
authorized by the pariicular act (a). 


(ff) 3 & 4 Viet. c. 33, 8 . 81. See 
12 & 13 Viet. c. 87; 13 & 14 Viet, 
c. 79; 17 & 18 Viet. c. 58, for pro¬ 
visions with respect to niurtgag^es of 
turnpike toils f and 14 8r. 15 Viet, 
c. 38; 15 & 16 Viet. c. 33; 17 & 18 
V''.. c. 51; 18 & 19 Viet. c. 102; 
i9 & 20 Viet. c. 12 ; 20 & 21 Viet. 


c. 9, as to arrangements for relief of 
insolvent turnpike trusts. 

(a) 3 & 4 Viet. c. 33, s. SS. 

(a) 4 Geo. 4, c. 95, r. 13 ; 3 Geo. 
4, c. 126, B. 43; see R. v. Trustees of 
liiiry and Stratton Roads, 4 B. & C. 
361. 


R.*!2 
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CHAPTER VIII.* 

OF THE LAWS RELATING TO NAVIGATION,—AND TO 
THE MERCANTILE MARINE. 


* 

In attemptiDg to exhibit, in a condensed form, tlie prin¬ 
cipal laws relating to the extensive subject indicated in the 
title to this chapter, we shall distribute our statement under 
the following heads;— 

I. The laws relating to navigation. 

II. The laws relating to the ownership, registration, 
and transfer of merchant ships. 

III. The laws relating to merchant seamen. 

IV. The laws relating to pilotage. 

V. The laws relating to lighthouses, beacons, and 

sea dterks. 

VI. The laws relating to the liability of shipowners, 

for loss or damage. 

VII. The laws relating to fisheries. 

I. The laws of navigation, which we shall have occasion 
to consider, are those which concern the united kingdom 
and the British possessions in general, in reference to the 
trading intercourse which foreign countries are allowed to 
hold with them. 

This subject was formerly regulated by the celebrated 
Navigation Act passed in the reign of Charles the second. 
Of this act Blackstone observes (a), that it was an im- 


(a) J Bl. Com. 418. 
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provement on our earlier 'system, which was [fr£ied in 
1650(5), and with a narrow partial view; being intended 
to mortify our o!^n sugar islands, which were disaffected 
to the Parliament and still held*out for Charles the second, 
by slopping, the gainful trade which they carried on with 
the Dutch (c); and at the same time to clip the wings of 
those our opulent and aspiring neighbours.] This original 
navigation law [prohibited all ships of foreign nations from 
trading with any English plantation without licence from 
the council of state. In 1651, the prohibition was ex¬ 
tended also to the mother country: and no goods were 
suffered to be iftiported into England, or any of its de¬ 
pendencies, in any other than English bottoms; or in the 
ships of that European nation of whicli the merchandize 
imported was the genuine growth or manufacture. At 
the Ilestoration the former pr^isions were continued by 
’ J Car. II. c. 18,] (being the *vigation Act first above 
referred to,) with the material addition of requiring [that 
> the master and three-fourths of the mariners should also 
be British subjects,]—the object of this Act, as may be 
gathered from its preamble, being to encourage by the ex¬ 
clusion (if foreign competitors, the ship, seamen, and com¬ 
merce of Creat Britain. 0 

In the reign of King George the fourth (d) both this 
statute and all the other navigation acts then in force were 
rcjicaled; and a new system of regulatibns established in 
tl>eir place; and this branch of the law was afterwards 
ampnded and consolidated by various acts in the reign of 
King Williara the fourth (c), and of her present majesty (/); 
but none of these changes involved any departure from the 
policy of encouraging our mercantile marine and com¬ 
merce, by prohibitions of such nature in general as above 
described. More recently, however, under the influence 
• 

(b) Scobell, 132. . (e) See 3 & 4 Will. 4, eo.. 6^ 

(e) Mod. Univ. Hist. xii. 289. 55, SO. 

(d) See 6 Geo. 4, cc. 109, 110, (/) See 8 & 9 Viet. cc. 88,89,93. 

114. 
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of the^octrines commonly designated as those of free 
trade (y), a new course of l^sktion has been pursued 
continually receding from that policy (/i), until at length it 
has been relinquished alto^ther; except only as regards 
the trade from one part of any British possession in 
Asia, Afiica and America to another part of the same 
possession (i)—as to which the law still is that it shall 
not be carried on expept in British ships {k): though, 
upon an address from the legislatures of any such posses¬ 
sions praying that the conveyance of goods or passengers 
may take place, as far as “they are concerned, free from 
such restriction, her majesty is empowsped to authorize 
it by order in council accordii^ly, on such terms as she 
may think fit(/). In other respects foreign vessels are 
now generally allowed a free commercial intercourse with 
this country and its dependencies,, upon terms of perfect 
equality with our own Ulssels—a concession qualified, 
however, by some very important provisions tending to 

confine it to such nations as consent, on the other hand, to 

% 

(^) As regfirds the subject now in “ opulence, the Act of Navigation 
question, these dodtriiies are not of is perhaps the wisest of all the 
merely recent application. It was ** commercial regulations of Eng- 

held by Adam Smith, tha^ the Act “ land." (Wealth of Nations, vol. 

of Navigation “ was nW&vourable 2, p. 194.) 

to foreign commerce, or the growth (A) lliis commenced with the sta- 
**of that opulence which can arise tute 12 & 13 Vict. c. 29, which re- 

from it; that a natioif will be most pealed 8 & 9 Vict. c. 88, and has since 

" likely to buy cheap, when by the been itself repealed by 17 & 18 Vict. 

*' most perfect freedom of trade it c. 120. 

encourages all nations to bring to '(i) Of the other restrictions for- 
*' it the goods which it has occasion merly existing, those which were 

to purchase; and for the same rea- longest retained were such as rc- 

*‘8ou it will be most likely to sell lated to the coasting trade of the 

**dear, when its markets are thus United Kingdom and the Channel 

filled with the greatest number of Islands. (See 12 & 18 Vict c. 29; 

buyers.” He remarks, however, 17 & 18 Vict c. 8 { 18 & 19 Vict. 

that " the .defence of Great Britain c. 96, sa 13, 14.) 

** depends very much upon the num- (k) See 16 & 17 Vict c. 107, s. 

**her of its sailors and shipping;" 163. 

and concludes that, " as defence is (0 Ibid. s. 828. 

*' of much more importance than 
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concede to us a reciprocal and equal freedom. For by 16 
& 17 Viet. c. 107,68.324—326(»*),andby 18&19Vict.c.96, 
B. 15 (n), it is enacted, that if it shall be made appear to 
her majesty, thatHritish vessejs are subject in any foreign 
.country to any prohibitions or restrwtions as to the voyages 
in which they may engage, or the articles which they may 
import or export, her majesty may, by order in council, 
impose such prohibitions and restrictions upon the ships 
of such country in reference to tlie same subject, as shh 
may think fit,—so as to place such ships as nearly as 
possible on the same footing as that on which British 
sliips are ])laced in the ports of the country to which the 
former ships belong :—and further, that if it shall appear 
to lier majesty that British ships are directly or indirectly 
subject in any foreign country to duties or charges from 
which the national vessels of such country are exempt; or 
i>.at any duties are imposed there upon articles imported 
or exported in British ships, which are not eq^lly im¬ 
posed upon the like articles in national vessels; or tliat 
ang jnrference whatsoever is shown, either directly or in¬ 
directly, to national vessels over British vessels, or to 
articles imported* or exported in the former, over the like 
articles iinjmrted or exported in the latter; or that British 
trade and navigation are not placed bj^such country on as 
advantageous a footmg as the trade and naingation of the 
most favoured nation; —her majesty may in such case, by 
order in council, impose such duty or duties of tonnage 
upon the ships of, such nation, or such duty or duties on 
goods imported or exported in its ships, as may appear to 
her justly to countervail the disadvatktages to which British 
trade or navigation is so subjected (o). 

Such, in a summary point of view, is the effect of 
'those laws of navigation of which we propose to treat. 

fw) “ The CustoniR Com- An Act to enable her Migesty to 

BolidHtion Act, ISSS." abolUh otherwise than by treaty, oa 

(m) Called " The Supplemental condition of reciprocity, differential 
CuNtoinK Cuiitjolidation Act, ISSS.’* duties on foreign Ships. 

(o) See also 15 & 18 Viet. c. 47, 
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There are legislative provisions also, of a sp'ecial kind 
with respect to the trade with any British possessions on 
or near the Continent of £ur(^e, or in Africa, or within 
the Mediterranean Sea; and with respect ‘to the trad^ with 
India and China, and the coasting trade of India. Bot¬ 
any detail of them would carry us beyond the limits which 
it is necessary to observe in the present chapter. It must 
suffice to refer the reader to 3 4 Will. 4, c. 93; 3 & 4 

tict. c. 66; 6 & 7 Viet. c. 80; 16 & 17 Viet. c. 107, s. 327; 

17 & 18 Viet. c. 104, s. 108, 

As to the five next of the heads enumerated at the out¬ 
set of this chapter, tlie laws relating to Uiem have lately 
been thrown into one Act, viz., the 17 & 18 Viet. c. 104, 
called “The Merchant Shipping Act, 1854” (p); and the 
account therefore which we shall have to give of the law 
under these heads will be in the way of abstract from that 
Act, as amended in some respects by a subsequent Act of 

18 & 19 Viet. c. 91. 

With regard to the whole of the subjects collectively, 
which are embraced under these five heads, we may make 
the preliminary remark, that they are all placed under the 
general superintendence of that committee of the privy 
council which is commonly described as the Board of 
Trade ig). But it will be necessary to treat of those sub¬ 
jects severally and successively, in such general and sum¬ 
mary manner at least as is suitable to the plan and nature 
of the present work. We proceed then to consider— 

—_ • 

11. The laws relating to the ownership, registration and 

transfer of merchant ships (r). 

(p) This act, consisting of 548 act defines the Board of Trade as 
aectioDS, embraces the subjects of The Lords of the Committee of 
shipping, masters and seamen, safety Privy Council appointed for the con- 
and prevention of accidents, pilot- sideration of matters relating to trade 

age, lighthouses, wrecks and sal- of foreign plantations” (sect. 2). 
vage, liability of ship-holders, legal (r) These apply to the whole of 
procedure. her majesty's dominions (17 & 18 

(y) 17 & IB Viet. c. 104,8.6. This Viet. c. 104,w. 17). But nothing in 
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And here the Merchant Shipping Act, 1864, provides, 
that no ship (s) shall be deemed a British ship unless she 
belong wholly tQ owners who are of one of the following 
'descriptions:—Watural-bom* subjects—persons made de¬ 
nizens, or persons naturalized, either by or pursuant to 
any act of parliament or the proper legislative authority 
in’some British possession—or bodies corporate esta¬ 
blished under, subject, to the laws of, and having their 
principal place of business in the united kingdom or 
some British possession (0* And even as to the capa¬ 
city of the three first descriptions of persons to be 
owners, some "restrictive conditions are contained in the 
Act(?/). It is also provided that every British ship (sub¬ 
ject to some few exceptions (f)) must be registered ; and 

that Act is to aOcct the Act 3 & 4 during the whole of their owner- 
^ id. c. 56, as to the trade of ships ship resident within her majesty's 
built and trading within the limits dominions, or if not so resident, 
of the charter of the East India Com- then members of a British factory 
puny (sect. 108). or partners in a house actually car- 

By 17 & 18 Viet. c. 104, s. 2, rying on business within those do- 

“sliip” i.s defined fur the purposes iiiiniuns, and have taken the oath 

of the Act, as every description of of allegiance to her majesty subse- 
vessel used in navigation, not pro- quently to their being made denizens 
polled by oars. or naturiilized. 

(0 17 & 18 Viet. c. lot, s. 18. (I) 17 & 18 Viet. c. 104, s. 19. 

(«) As lo n:itura]-boni subjects, The exceptions are—1. Ships re- 
it is provided, by 17 & 18 Viet. gistcred prior to the Act. 2. Ships 
c. 104, 8. 18, that none can be an not exceeding fifteen tons burthen 
owner who has taken the oath of employed solely on the rivers or 
allegiance to any foreign sovereign coasts of the united kingdom, or 
or'state, unless he has subsequently of some British poBSC|sion within 
taken the oath of allegiance to her which the managing owners reside, 
majesty, and is and continues during 3. Ships not exceeding thirty tons 
the whole of his ownership resident burthen, and not having a whole or 
within her majesty's dominions, or fixed deck, employed solely coast- 
' if not BO resident, then a member wise, on the shores of Newfound- 
of a British fsetory or partner in land, or parts adjacent or in the 
a hou|e actually carrying on busi- Gulf of St Lawrence, or such por- 
ness within her majesty’s dominions. tion of the coast of Canada, Nova 
As to persons made denizens or na- Scotia, or New Brunswick, as lie 
turalized, it is made a condition bordering on such gulf, 
that such persons aie'and continue 
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that unless registered she shall not be recognized as a 
British ship so as to be entitled to any of the advantages 
or protection usually enjoyed by British ships, or to use 
the national flag or assume' the national character (ti?). 
This registration may be made in the united kingdom at 
any port approved by the commissioners of customs for 
the registry of ships; and is to be made with the collector 
or comptroller, or other principal officer of customs, who 
is to be deemed registrar for the purposes of this act (x): 
and the port at which any ship is registered is thereafter 
to be considered as that to which she belongs; until the 
registry is transferred (as it may be) to another (y). It is 
further provided, with respect to the registration, that it 
must comprise, inter aim, the name of the ship, which is 
incapable of being afterwards changed {z ); and the names 
and descriptions of the owners (a). But in connection with 
this registration of the owners the following points require 
attention:—1. The property in any ship is always to be 
divided for this purpose into sixty*four shares (5). 2. Mo 
person is to be registered as owner of any fi'actionai part 
of a share (c). 3. The individuals registered as owners 

are not to exceed thirty-two in the whole, except that any 
number not exceeding five may be registered as joint 
owneiu of any share (d)T 4.- The property in the ship or 
its shares, so far as regards the power of making a valid 
title as owner to a purchaser, is vested exclusively in tlie 
registered owners (e); though any number of other persons 
may be hmeficially or equitably interested, and may enforce 
their rights in that capacity, in ease of breach of trust, by 
application to the Court of Chancery {f). —Again, the act 
provides, that a registered ship, eft any share therein, when 


{w) 17 & 18 Viet. c. 104>, 88.18, 
106. 

(a-) Sect. 80. 

( 9 ) Sects. 33, 89. 18 & 19 VicU 
u. 91, 8.12. 

(c) 17 & 18 Viet c. 104, 8 . 34. 


(a) Sect 42. 

(b) Sect. 37. 

(c) Ibid. 

(d) Ibid. 

(e) Sect. 4.‘f. 

(/) Sects.‘87, 65. 


4 
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disposed of to a person qualified to be owner of a British 
ship {g)f shall be transferred by a bill of sale under seal, 
according to a form prescribed (6); upon which the name 
* of tl\p transferre^i^all be eiitered on the r(^ister book (i): 
and also that a rostered ship or any share therein may be 
mortgaged by instrument in a form prescribed for that pur¬ 
pose {K)f and the mortgage shall be entered in the register 
book (/); and it is inter alia enacted, that where there are 
several mortgagees, their respective priorities are to be in 
all cases according to the time at which each security was 
registered, and not the time at which it was executed (w)* 


III. The laws relating to merchant seamen. 

'fhese have chiefly in view the grca^national object of 
promoting the increase of our mercantile mariners, of 
securing their efficiency and discipline, and of aflbrding 
them all dun encouragement and protection. 

The Merchant Shipping Act, 1854, provides that local 
marine boards shall be established at certain of the sea 
ports of the united kingdom, for carrying into effect tlie 
provisions of that act, under the superintendence of the 
Board of Trade (n): and that in every such sea port, the 
local marine board shall establish a shipping office or 
offices, under the management of shipping masters (o ); 
whose business it shall he to afford facilities for engaging 
seamen (p) by keeping registries of their names and cha- 


(j?) 17 & 18 Viet c. lOi, ss. S5, 
S6 ; 18 & 19 Viet c. 9l, 8. 11. As 
lo'the form of transfer, see Sched. E. 
of the first act, and see the form 
issued by the Cutuinissioners of the 
Customs, in Dowdeswell on tlie Mer¬ 
chant Shipping Acts, App. I. The 
commiBsionersabave power, by con¬ 
sent of the Board of Trade, to alter 
from time to time the forms in the 
schedule (17 & 18 Viet. c. 104, s. 
96). 

(/i) As to a transfer of u registered 


ship, to a person no/ qualified to'be 
owner of a British ship, see 17 & 
18 Viet. c. 104, 6. dS. 

({) Sect 66. 

(A} Sect. 66. As to the form, see 
Sched. L, and the form issued by the 
Commissioners of Customs, Dowdes- 
weli, ubi sup. Appendix, No. 2. 

(l) Sect. 67. 

(m) Sect. 69. 

(n) Sect 110. 

(o) Sect 122. 

(p) Under this Act, * seamen" in- 
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racters; to superintend and &cilitate their engagement and 
discharge; to provide means for securing the presence on 
board, at the proper times, of men who are so engaged; 
to facilitate the making of apprenticesHfis to the sea ser¬ 
vice ; and generally to perform such otl^r duties relating 
to merchant seamen and merchant ships as shall be com¬ 
mitted to them by the Board of Trade (yj. 

And further that examinations shall be instituted for 
persons intending to become masters or mates of foreign- 
going ships, or home trade passenger ships, before ex¬ 
aminers appointed by the local marine board (r): and that 
no person shall be employed in a foreign-going ship as 
master, or as first or second or only mate; or in a home 
trade passenger sh^, as master or first or only mate; unless 
he possesses a “ certificate of competencyas- the result 
of such examination: or (in the case of a person who has 
attained a certain rank in the service of her majesty or the 
East India Company), a “ certificate of serviceeither of 
which certificates (according to the nature of the case) is 
to be granted by the Board of Trade to such persons as it 
finds to be entitled to them (s). 

In addition to these provisions there are a variety of 
others, intended for the protection of seamen, and for pro¬ 
moting their health and comfort; from among which we 
may extract the following. 

That the master of every ship (except those of less than 
eighty tons burtheii, exclusively employed in the coasting- 
trade of the united kingdom,) shall enter into an agreement 
with every seaman whom he carries to sea from any part 
of the united kingdom, in a form sanctioned by the Board 
of Trade (0* and which shall be signed by the master and 
each seaman: and shall set forth the nature and duration 

eludes every person (except masters, (r) Sect. 181. 

pilots, and apprentices duly inden- («) Sects. 134—140. 

tured and registered) employed or (0 form in Dowdeswell 

engaged in any capacity on board on the Merchant Shipping Acts, 

any ship (sect. 2). App. No. 4. 

(q) Sect. 124. 
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• 

of the voyage; the number and description of the crew; tiie 
time at which each seaman is to be on board, or to begin 
. work; the capatH^ in whicl\ he is to serve; the amount of 
wagds; ascaleof f^visions; regulations as to conduct; and 
such punishments^for misconduct as the form issued by the 
Board of Trade shall have sanctioned, and as the parties 
shall agree to adopt (u). That no right to wages shall 
be dependent on the edraing of freight (w); and that every 
stipulation on the part of the seaman for abandoning his 
right to wages, in the event of the loss of the ship, shall 
be inoperative (a-). That every place, occupied by any 
seaman or apprentice in any ship, shall have such space as 
in the act particularly specified; shall be kept free from 
stores or goods of any kind, not being the property of the 
crew in use during the voyage; and shall be properly 
c aulked and constructed, and well ventila(ted(y). That 
eveiy ship navigating between the united kingdom and 
any place out of the same, shall be properly supplied with 
medicines, to be examined by medical inspectors, to be 
appointed for that purpose (sr). That ** ofhcial log-books 
shall be kept in every ship (except those employed ex¬ 
clusively in the coasting trade of the united kingdom,) in 
such form as prescribed by the Board of Trade, either in 
connection with or distinct from the ordinary log-books; and 
that in all cases entry shall be made in the official log-books 
as soon as possible after the occurrence to which it relates; 
and that among the occurrences shall be entered every 
ofience for which punishment is inflicted, every punishment 
inflicted, and every case of illness, injury or death (a). 

To secure also tlie great object of affording general 
information from time to time, as to the state of our 
mercantile marine, it is provided that there shall be in the 

port of Lohdon, a “ General llegister and Record Office 

• 

(»} 17 & 18 Viet. c. 104, s. 149. («) Sect 182. 

(v) Sect 183. The maxim of (y) Sect 231. 

law formerly was, tluit freight was (x) Sects. 224, 226. 
the mother of wages. ^ (a) Sects. 260—262. 
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for Seamen/’ under the mans^ement of a Registrar-gcncral 
of Seamen (b )that the master of every foreign-going ship 
fihall, within forty-eight houra after her pi'i^val at her final 
port of destination in the united kingdom, or upon* dis^ 
chaise of the crew, (whichever first happens,)‘deliver to 
the shipping master before whom the crew is discharged, a 
list containing, infer alia, the number and date of the ship’s 
register and her registered tonnagethe length and general 
nature of the voyage or employment; the names, agus and 
place of birth of the master, the crew, and the apprentice; 
their qualities on board their last ships or other employ¬ 
ment; and the date and places of their joining the ship. 
And also that the master or owner of every home trade 
ship shall, every half year, transmit or deliver to some 
shipping master in the united kingdom, a similar list for 
the precedingdidf year: and that all such lists together 
with other documents in the act particularized, shall be 
transmitted by the shipping masters by whom they have 
been received to the Registrar-general of seamen; to be by 
him recorded and preserved mid produced to any person 
desirous of inspecting t^e same (c). In addition to which 
the act directs tliat the collector or comptroller of customs 
at every port in the united kingdoni shall, every half year, 
transmit to the same officer, a list of all ships registered in 
such port; and also of all ships whose roisters have been 
transferred or cancelled in such port since the last pre¬ 
ceding return (d). 

t 

IV. The laws relating to pilotage. 

The Merchant Shipping Act, 1854(e), recognizes and 
confirms the powers and jurisdictions theretofore lawfully 
exercised by various bodies of persons in different parts of 
the kingdom, as to the appointment and regulation of pilots 

(i) 17 & 18 Viet a 104, ■. 271. sions of this act relative to pilotage 

(c) Sects. 273 — 277. app^y to the united kingdom only 

(d) Sect. 278. (sect 330). . 

(e) Sects. 380—388. The provi- 
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for those districts respectively (/),—the most important of 
which bodies is the Trinity House of Deptford Strond; a 
.company of masters of ship^ incorporated in the reign of 
Heniy eighth, S^d charged by many successive charters 
and acts of parliament with numerous duties relating to the 
maiine. 

- These bodies—which are all referred to by the Act, under 
the common name of “ Pilotage. Authorities {g) ”—it en¬ 
ables, by bye-laws, to be made with consent of her majesty 
in council, to do various things within their districts re¬ 
spectively ; and inter alia to determine the qualifications tcf 
be required from persons applying to be licensed as pilots, 
whether in respect of their age, skill, time of service, 
character, or otherwise; to license such as are qualified; 
and to make regulations for the government of their 
pilots (A). It also requires these authorities to deliver 
periodically to the Board of Trade returns comprising a 
variety of particulars; and among these, all their bye-laws 
in force for the time being in regard to pilots or pilotage; 
and the names and ages of all pilots or apprentices acting 
under their licence or authority; and the service for which 
each is licensed (e): and the returns so m#ie are to be laid 
by the Board of Trade, without delay, before both houses 
of parliament (^). 

It provides also, that every pilotage authority shall have 
power by bye-law, made with consent of her majesty in 
council, to exempt the masters of any ships, or of any 
closes of ships, fi-om being compelled to employ qualified 
(that is, duly licensed) pilots (/); and that ^e master or 
mate of any ship may apply to any pilotage authority to 
be examined as to his capacity to pilot the ship of which 
' he is master or mate, or any one or more ships belonging 

to the samd owner, within any part of the district of such 

• 

(/) 17 & 18 Viet. c. 104, «. 331. (ft) Sect. 333. 

See also 16 & 17 Viet c. 129, ss. 3, (i) Sect 337. 

et Bcq. ^ (ft) Sect. 339. 

{g) 17 & 18 Viet. c. 104, B8.2,331. (2) Sect. 332. 
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pilotage authority; and if he be found competent, a 
pilotage certificate shall be granted to enable him to pilot 
such ships, or any of them, \irithin the li^nits therein de-. 
scribed, without incurring any p^nalty^r the non>em])loy- 
ment of a qualified pilot (in); but tlmt orery master of ah 
unexempted ship navigating within any district, who—attcr 
a qualified pilot has offered to take charge of her, or has 
made a signal for that purpose—either himself pilots her 
without possessing a pilotage certificate enabling him to 
do so, or employs, or continues to employ, an unqualified 
}>erson to pilot her; and every master of an exempted ship 
who, under the like circumstances, employs or continues 
to employ an unqualified person to pilot her; shall, for 
every such offence, incur a penalty of double the amount 
of pilotage demandable for the conduct of such ship (n). 

With regard to the Trinity House in particular, the Act 
allows it to appoint and license pilots fur the limits follow¬ 
ing, that is to say, 1. ** The London District,” comprising 
the waters of the Thames and Medway as high as London 
Bridge and Rochester Bridge respectively, and also the 
seas and channels leading thereto or dierefrom as far as 
Orfordness to north and Dungeness to the south— 
so nevertheless that no pilot shall be hereafter licensed 
to conduct ships both above and below Gravesend. 2. 
“The English Channel District,” comprising the seas 
between Dungeness .and the Isle of Wight. 3. “ The 
Trinity House Outport Districts,” comprising any pilot¬ 
age district for the appointment of pilots, within which 
no particular provision is made by act of parliament or 
charter (o). And in general, the employment of pilots in 
the first and third of these districts, is compulsory (jp). 
But this is accompanied by an enactment that the fol- • 
lowing ships, when not carrying passengers. Shall be ex¬ 
empted from compulsory pilotage in the London Distinct 

(in) 17 & 18 Viet. c. 104, a. 840, (p) Sect. 876. Ae to the penalty 

et vide s. 355. for not empleying a qualified pilot 

(n) Sect 363. • where it u cempulsory to do so, see 

(e) Sdet 370. ria. 884, 876. 
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and the Trinity House Outport districts, that is to say, 
1. Bhtps employed in the coasting trade of the united 
kingdom. 2. Ships of no more than sixty tons burthen. 
3. Ships trading* to Boulogne, or to any place in Europe 
north of Boulogne. \4. Ships from Guernsey, Jersey, 
Alderney, Sark, or Man, which are wholly laden with 
stone, the produce of those islands. 5. Ships navigating 
wilhin the limits of the port to which they belong. 6. Ships 
passing through the limits of any pilotage district, on their 
voyages between two places, both situate out of such limits, 
and not being bound to any place within such limits, nor 
anchoring therein (q). 

The act contains also a general enactment, that no 
owner or master of any ship shall be answerable to any 
person whatever for any loss or damage occasioned by the 
fault or incapacity of any qualified pilot acting in charge 
o*‘ such ship, within any district where the employment of 
such pilot is compulsory by law (r). 

V. The laws relating to lighthouses,* beacons, and sea 
marks. 

The power of erecting, placing and maim^ining these is, 
as formerly shown (s), incident to tlie royrf prerogative. 
By 8 Eliz. c. 13, however, it was specially committed to 
the Trinity House; and the authority of this body over 
the subject has, since the reign of Elizabeth, been con¬ 
firmed and regulated by several modern statutes,^ut 
principally by the Merchant Shipping Act, 1864 (<), in 
which are to be found almost all the provisions relating to 
that subject, which arc now in force (u). 

( 7 ) 17 & 18 Viet c. 104, B. 979. 16 Viet. e. 120. selied., Tis. 8 Elis. 

. (r) Sect 888 . c. 18 (except sect 5); 26 Geo. 8 , 

(«) Sup. voL 11 . p. 813. c. 101; 62 Geo. 8 , e. 118; 6 Geo. 4, 

(t) 17 k 18 Viet. c. 104, sb. 2,389 o. 128; 9 Gea 4, c. 86 ; 6 & 7 WilL 

—416. 4, c. 79 (except the partB specified 

(u) Alnoat all former enactments in 17 & 18 Viet. c. 120, s. 4); 1 8 c 
with respect to lighthouses, beacons 2 Viet. c. 661 14 & 18 Vlct c. 79. 
and sea marks are repeated by 17 & 

VOL. III. 


B. 
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By this act it is proyided, that| subject to any power or 
rights then lawfully exercised by any persons having 
authority over heal lighthouses, buoys or beacons (a;), 
(termed by the act Local Authorities^'&e superinteodence 
and management of all lighthouseri, buoys and beacons; 
shall be vested (for England, Wales, Jersey, Guenjsey, 
Sark and Alderney, and the adjacent seas and islands, 
Heligoland, and Gibraltar), in the Trinity House;—(for 
Scotland and the adjacent seas and islands, and the Isle of 
Man), in the Commissioners of Northern Lighthouses 
appointed by the Act;—(for Ireland and the adjacent seas 
and islands), in the Port of Dublin Corpoiation (y);—^these 
bodies being distinguished from the Local Authorities by 
the name of General Lighthouse Authorities {z) : and each 
of the latter having power, with sanction of the Board of 
Trade, to regulate, within its own jurisdiction, the pro¬ 
ceedings of the former (a); while the latter are themselves 
under the control of the Board of Trade (&). 

To each of the General Lighthouse Authorities the act* 
also gives power,' within its own jurisdiction, to erect or 
make new lightliouses, buoys or beacons, or alter or re¬ 
move existing ones; and to vary the character of any 
lighthouse, or the mode of exhibiting lights therein (c): 
But these powers are not to be exercised in the case of 
the General Lighthouse Authorities for Scotland or Ireland, 
wi(||.out the sanction of the Trinity House; which sanction 
is itself to be subject, in such manner as the act points 
out, to the paramount control of the 'Board of Trade.(d). 
Power is also given to the Trinity House, acting under the 
previous sanction of the Board of Trade, to direct the 
General Lighthouse Authorities for Scotland or Ireland, to 

• 

(x) " Lighthouses,’* as used in bouses is separately provided for by 
this act, includes floating and other 18 & 19 Viet. c. 9l. 
lights exhibited for the guidance of (x) 17 St 18 Viet. c. KMs s. 389. 
ahips, and **buoys and beacons” in- (a) Sect. 394. 

dude all other marks and signs of (3) Sect 398. . 

the sea (17 8c 18 Viet e. 104, a. 2 .) (e) Sect 404. 

(tf) The case of colonial ligj|ht- (d) SecA 405,406. 
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continue any existing lighthouses, buoys, or beacons,—to 
erect or place, alter or remOTe, any new ones,—or to vary 
^e character of imy lighthouse, or the mode of exhibiting 
lights *lherein(e). * * * 

Again, the act pr(^des,‘tbat upon the completion of 
any*new lighthouse, buoy or beacon, her majesty may by 
order in council fix such dues in respect thereof, to be paid 
by the master or owneV of every ship which passes the 
same or derives benefit therefrom, as her majesty may 
deem reasonable (/): but that no dues for any such work, 
in Guernsey, Jersey, Sark or Alderney, shall be taken with¬ 
out consent of the States of those islands respectively; nor 
shall any powers given to Uie Trinity House in respect of 
any lighthouse, buoy or beacon placed or hereafter to be 
placed in Guernsey or Jersey, be exercised without con¬ 
sent of her majesty in council (^). * 

And the act contains moreover provisions against per¬ 
sons who shall either wilfully or negligently injure any 
' lighthouse, buoy, or beacon ; or remove, alter or destroy 
any light-ship, buoy or beacon ,* or ride by, make fast to, 
or run foul of any light-ship or buoy: or who shall bum or 
exhibit (after being duly warned s^ainst it by notice from 
the proper General Lighthouse Authority,) any fire or light 
so placed as to be liable to be mistaken for a light pro¬ 
ceeding from a lighthouse (/t). 

YL The laws relating to the liability of shipowners for 
loss or damage. 

In a former portion of the work (i) we had occasion to 
state the nature and extent of a shipowner’s responsibility 
where loss or damage has occurred to ffoods onboard of 
ship and entmsted to his care; and to that statement the 

reader is conkequently now referred. The responsibUity of 

• 

(tf) 17 & 18 Viet c. lOI), u. 409||| the act paased, lee sects. 896,807. 
409. (g) Sect 411. 

(/) Sect. 410. As light dues (h) Sects. 414—416. 
in respect of works exisii^ when ^i) Vide Sup. vol. Xi. p. 86. - 

R 2 • 
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Hie shipowner, however, is not confined to this'case. It 
extends ^o to the case sfhero fo$8 of Hfiirr personal injury 
has, through mismanagement of his ship) been occasioned 
to any person j and to the^e where loss or damage ha^ 
through the Hhe cause, occurred to^«^ otiier ^Hp or boat; 
or to goo^ on hoard of the team. And in these letter 
cases, as well as the ^rmei*, a limit is placed by the 
Merchant Shipping Act, 1854, ter the amount of damages 
recoverable from an owner, who is personally blameless (Z). 
It provides, that no owner of any sea-going ship or share 
therein, where, without his actual fault or privity, any loss 
of life, or personal injury, is caused to any person being 
carried in such ship, or by reason ofi the improper navi- 
^tion thereof, caused to any person carried in any other 
ship or boat,—or where wvitbout his actual fiiuH or privity, 
and by*rea8on of such improper navigatton, loss or damage 
is caused to any other ship or boat, or to any goods on 
board of the same,—shall be answerable in damages to an' 
extent beyond the value of his ship and the freight due, or 
to grow due in respect of her during the voyage: subject, 
however, as regards loss of life or personal injury to any. 
passenger, , to the proviso that the value of the ship or 
freight shall in no case be taken to be less than 15/. per 
registered ton (m). 

With a 'View also to the protection' of the shipowner 
froin the multiplicity of actions to which a single casualty 
may otherwise expose him, where loss of life or other per- 

(f) 17 & 18 Viet. c. 104, m. £02 ~- the ihipowner*! respoiuibility to the 
£28. ‘By «ect. £02, the provisioDs value of hie diip and freight, the 
of this act, aa to Che liahUity of freight ia to inhude Che value of 
ahipownera, apply to the whole of the carriage of any gooda belotiging 
Iter m^Jeaty'a domintona. By 17 & to the owner himaelf and paaaagc 
18 Viet 0 . 120, ached., the previous money, and also the hfre due or to 
acta of 7 Geo. 2, c. 15; 26 Geo. 3, growduo under any contract, except 
c. 86, ai^ 58 Geo. 3, c. 159 (which only such hire, iu the caae^of a ship 
also coutriued provisionateatrainhig hired for time, aa may not begin to 
that liability), are repealed... %e earned uatU ^ expiratlm of six 

(m) 17 & 18 Viet«. 10^ a. 504. montiia aftco^ the loM or damage.— 
In all caaea where dua act limits Sect 505. * 
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Bonal injury has resulted^ or is alleged to have resulted, 
from it, to a great number of persons; and to mitigate in 
plher respects the severity of its consequences as regards 
the compensation to be made b^y him; this Act« has esta* 
hnshed the following inethod of procedure for settlement of 
his total liability in regard to. all such results. > 

The Boai^ of Trade may at i.ts discretion, after giving 
such notice as the Act describes to the owner or owners of 
the ship, direct the sheriff haVing jurisdiction at some place 
in the united kingdom, to summon such jury as therein 
also described, to inquire into the number, names and 
descriptions of all the persons killed or injured, and to 
determine the question of the liability of the owner or 
owners ;-*-at which inquiry the sheriff shall preside, and the 
Board of Trade shall be deemed plaintiff, and the owner or 
owners o'f the ship defendant. If the verdict is for the 
defendant, his costs are to be paid him by the Board of 
Trade out of the Mercantile Marine Fund (n); if for the 
’ plaintiff, damages are to be assessed at 30Z. for each case 
of death or personal injury. Their amount is to be paid 
to her Majesty’s paymaster>general, and is to be distributed 
by him as the Board of. Trade directs; the board having 
power to direct payment to each person injured,—or in. 
case of a death, to the husband, wife, parent or child of 
the deceased,—of such compensation, (not exceeding in 
any case the statutory amount), as the boaiid may think fit. 
Uhtil this inquiry has been instituted,—or until the board 
has refused to institute it(o),—no person is to be entitled 
to commence any legal proceeding in respect of his claim 
for loss of life or personal injury (p ); Imt after its com- 

(n) Thie fund eomprues a variety nuMter-gcneraL—Sect. 417. 

«f different fees and sums received (e) It will be oonsiderei^ to have 
under the act bythe Board of Trade, done so where it institutes no in> 

by the j^rinity House, and by Re> quiry for one month after the service 
ceivers of Wreck} and is char^able of a notice, by any person, of bis 
with the expense of a variety of desire to commence a ibgal proeeed- 
services under the act. The Amount ing.—17 & 18 Viet e. 104, s. 5 12. 
of it is Hept with her Majesty’s pay- (p) Sect. 512. 



262 Bz; 17. OF FUBtdC ElOBtB.—FT. III. F001i4< ECONOMY. 

*■ t 

pletion, if any daimant eBtimatas tbe damagea m respect 
of hi$ own injury, or if ^ exeeutor or administrator of 
any decea^ p^on esUma^ the damafpes in respect of 
his death, at a greater sum^an the statutoty amount, (or 
such amount as the Board of T>Bde( by Yirtua of a poWer 
-given by the act, has thou^t fit to take by way of com* 
promise,)—he is to be at liberty, upon r^ayment.or 
obtaining the repayment to the owner of the amount he 
has paid for such death or illfj.niy, to bring his action for 
damages, as if no power of instituting an inquiry had been 
given to the board;—^bnt subject to this proviso, that any 
damages which he may recover shall be payable only out 
of the residue (if any) of the aggregate amount for which 
the defendant is liable, after deducting from it the amount 
of all sums be has paid to the paymaBter«general; and 
that if the damages so recovered do not exceed double 
the statutory amount, he shall pay the defendant all the 
costs of the action, to be taxed as between attorney and 
client <ig<). 

Nor are these the only provisions of the Act for pro- 
tecfion of the shipowner; for it also enacts, that in all 
cases where there are several claims a^inst any such 
party for compensation,—whether for loss of life or per¬ 
sonal injury, or for the loss or damage of ships, boats or 
goods,—it shall be lawful for tbe High Court of Chancery 
(subject only to tbe right given aa above mentioned to the 
Board of Trade for settlement of the liability in regard* to 
loss of life or personal injury), ^ enteHain proceedings at 
tbe suit of such party, for the purpose of determining fhe 
amount of the liability; and distributii^ such amount rate- 
ably among the^everal claimants; and stopping all suits 
which are pending in any other court, in relation to the 
same subject matter Xf)* 

With regard, however, to all that part of the Ac^which 
tends to the benefit of the shipowner, (t is material to re* 

* (r) Sect. 51*1^. 


( 9 ) 17 & IS Viet. c. 104,8.511. 
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mark, that nothing which it contains is to lessen or take 
away any liability to which any mostfr or seanmn, being 
also owner or pa^ owner of the ship to which he belongs, 
is suhiect in his Capacity of ulster or seaman,—nor to ex- 
‘tend to any Brihsh ship not bung a recognized British 
ehijg ” within the meaning of the act (s)« 

VII. The laws relating to fisheries. 

We cannot consistendy with the design and necessary 
limits of the present work, attempt to detail the numerous 
provisions which our statute book contains in regard to 
fisheries. It will suffice to point out some of the principal 
features of our policy in relation to this subject. 

And, first, we may remark, (as to England and Scodand,) 
that a great variety of acts of parliament are in force re¬ 
lating to fisheries; and chiefly for the protection of the 
I'l eed of fish, and the prevention of any practices tending 
to destroy the spawn or fry (^). They are principally as 
follows;—13 Edw. I. st. 1, c. 47; 13 Ric. II. st. 1, c. 19; 
17 Ric. 11. c. 9; 2 lien. VI. c. 15; 1 Eliz. c. 17; 3 Jac. 
I. c. 12; 30 Car. II. st. 1, c. 9; 1 Geo. I. st. 2, c. 18; 
33 Geo. II. c. 27, s. 13, &c.; 15 Geo. III. c. 31; 48 Geo. 
III. c. 110; 55 Geo. III. 1. 94; 68 Geo. III. c. 43; 7 
& 8 Geo. IV. c. 29, s. 36; c. 30, s. 15; 9 Geo. IV. c. 39; 
6 & 7 Viet c. 33; 7 & 8 Viet c. 95; 8 & 9 Viet c. 26; 
9 & 10 Viet c. 80; 10 & 11 Viet cc. 91, 92 j 11 & 12 Viet 
c.- 52;. 13 & 14 Viet c. 80; 14 & 15 Viet c. 26. 

Secondly, that the trade in fish, as regards th^ cities of 
Lbhdon and Westminster, is regulated by certain Acts 
passed for that special purpose; the general object of 
which is to secure a supply of fresh fish to those cities, 
. and to prevent the forestalling of the same. The Acts i^e 
22 Geo. II..c. 49; 29 Geo. II. c. 39; 33 Geo. li. c. 27; 

(s) 17 k 18 Viet. c. 104, s. filO. (0 See Mayor of Maklon v. 
As to the term recognized British Woolvet, 12 A. 6c £. 13. 
ship," vide sup. p. 249. 
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2 Geo. 111. c. 16; 30 Geo. 3, e. 54; 36 Qw, 3, c. 118; 
4 &.6 Will. IV. c. 20. 

Thirdly, persons employed in ihe'^sberies, in such 
manner and under such cii^mBtances as defined by the 
50 Geo. III. c. 108, are by that statute*exem^pted from ini'' 
pressment. *' 

Pourthly, that fresh fish of British taking, and imported 
in British ships, maybe landed without report or entry (u). 

Fifthly, that Acts have been of late years frequently 
passed, enabling commissioners appointed for that pur¬ 
pose, to sanction the advance of public monies, on loan, 
for the encouragement of the fisheries, as well as of public 
works and other national undertakings; the last of which 
Acts was the 19 k 20 Viet c. 17. 

Sixthly, that bounties were formerly payable by act of 
parliament upon the taking and curing of fish of various 
descriptions, and on the vessds employed in various 
branches of the fisheries; but that, the polic/ in this re¬ 
spect having been lately altered, these bounties are abo¬ 
lished by 1 & 2 Geo. IV. c. 79; 6 Geo. IV. c. 64; 7 Geo. 
IV, c. 34 (ar). 

SeV^enthly, that the fisheriea^f Ireland are now regulated 
by recent Acts, 6 & 6 Viet c. 106; 7 & 8 Viet. c. 108; 
8 & 9 Viet c. 108; 9 & 10 Viet cc. 3, 114; 10 & 11 Viet 
c. 75; 11 A 12 Viet c. 92; and 13 A 14 Viet c. 88;—^by 
which almost all the former statutes on that subject are 
repealed, and their provisions consolidated and amended. 
In the Irish fisheries, as regulated by these Acts, the prin¬ 
ciple of bounty, (which as to those as well as the British 
fisheries had been previously abandoned (y),) is not re¬ 
vived. 

-Lastly, that a treaty was concluded in 1839 between* 

her Majesty and the late king of the French,'defining the 

• 

(«) 16 & 17 Vietc. 107, 8. 40. gulated bj 14 & IS Viet e. 26. 

(c) See 11 Geo. 4 & 1 Will. 4, (y) 1 & 2 Oeo.4,c. 79t S Geo. 4, 

G. 54. The curing of herring! iiTe- c. 64; 7 Geo. 4, o. 84. 
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limits of eBclosiye fisheiy between the British Islands and 
France, and carried into effect by 6 & 7 Viet. c. 79 (sr), 
(amended by 18 h 19 Vict^ c. 101); and that in 1854 a 
treaty was also concluded btitween her Majesty and the 
United Stal^ of America, relating inter alia to the rights 
of^shery as between the British North American colonies 
and the United States; which last-mentioned treaty was 
carried into effect by the 18 & 19 Viet. c. 3. 

(s) See also the interim act, 2 & 8 Viet, e; 96, continued by 8 & 6 Viet, 
c* 63. 
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CHAPTEB IX. . 

OF THE LAMTS RBI.ATING TO THE SAHATORT 
CONDITION OF THE rBOPDE. 


The attention of the legislature has, from the reign of James 
the first, been at various times'Mirected to the subject of 
pestilent and contagious disease; find to the establishment 
of such precautions as human knowledge and s^acity 
might devise, for averting its course or mitigating, its 
effects. 

The enactments which have been introduced in reference 
to this, matter have principally had in view the particular 
maladies of Plague, Cholera, and Small-pox; but sanatory 
reflations of a more general character have within a 
recent period been copiously established. 

First. With respect to JPlaffue, very stringent enactments 
were introduced by 1 Jac. 1. c. 31;—a statute which made 
it a capital felony for any person having an infectious sore 
upon him uncured to go abroad and converse in company, 
after being commanded by the proper authority to keep 
his house. The necessity, however, of any regulations 
adapted to an actual prevalence of this disease among us, 
has been long since at an end,—no plague having, by the 
blessing of Providence, been known in ^is iriand for more 
than 170 years past; and the statute of James, after re¬ 
maining for BO long a period dormant, was at l^gth in the 
reign of her present Majesty repealed (a). 

But besides the act of James above referred to, our 
statute book contains several others on the subject of the 

(a) 7 Will. 4 & 1 Viet. c. 01, a.*4. 
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}4figue; the fuain object of which is not so much to regu¬ 
late the conduct of infected persons during its prevalence, 
as to exclude it.altogether from our population. 

We here refer to t)ie laws relating to qtiarantine{b) ; the 
’ term applied to that period of probation during which 
arriving from countries infected with plague, or 
o.thej contagious disorder, are restndned by law from 
general intercourse. 

The first statute on t^. subject was 9 Ann. c. 2, which 
was follo;wed by several mhers in the reigns of George the 
first and George the second ; but at length all former pro¬ 
visions were repealed by 6 Geo. IV. c. 78, which con¬ 
solidates the whole law now in force with respect to 
quarantine. * 

By this last-mentioned statute it is enacted, that all 
vesselsi, as well of war as others, coming from any place, 
irom whence the crown, by the advice of the privy council, 
shall have adjudged it probable that the plague or other 
infectious disease pf a highly dangerous kind may be 
brought; and all vessels and boats receiving personavt'or 
goods out of the same; and all persons and goods on 
board the vessels so arriving, or so receiving as aforesaid; 
^shall be liable to quarantine within the meamng of the 
act, and of any order or orders in council concerning 
quarantine; and shall be obliged to perform quarantine in 
such place pr places (known by the name of lazarets), for 
i^ch time, and in such manner, as shall from time to time be 
directed by any order in council, notified by proclamation 
or published in the London Gazette: and, until they shall 
have been discharged from such quarantine, shall not come 
on shore, or be put on board any other vessel or boat, 
. except in such cases, %nd by such licence, as the order in 
council may direct (c). And in case of breach of quaran- 

• P 

(b) The eerlieat known regula* times the example has been followed 

tions in the natuce of quarantine in all* the principal coimtries of 

laws are those contained in an edict Europe. 

of Justiniani a.d. 542. In modent (e) 6 Oeo. 4, e. 78, a. 2. 
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tiiie» either as to persons or goods, the oiS^der is visitid 
with heavy fine; and any person escaping from quarantine 
is besides pumshabfe with imprisonment fop sin months {d), ^ 
But, on the other hand, the |>rivy council are empowered, 
if they shall think fit, to diorten in any* case the period of 
quarantine; or absolutely release therefrom any particular 
vessds, persons, or goods (s). « 

Every commander or other persmi having the chaige of 
any vessel liable to the perforomce of quarantine is also 
required, whenever he shall m^ any vessel at aea, or be 
within two leagues of the coast or its adjacent islands, to 
hoist, and keep hoisted, such signal as required by the act, 
to denote riiat he is liable ^ the performance of quaran¬ 
tine: or (if the fact .be so) that he has the plague or other 
highly dangerous and infectious disease on board (/): and 
every commander or other person having the charge of 
any vessel coming from foreign parts is also directed to 
give to the pilot, who shall go on board, a written paper 
containing a true account of the places where the vessel 
hfM traded or touched; and, if the vessel is not liable to 
quarantine in respect of place, a written paper containing a 
true account of the different articles composing the cargo^ 
and if by any order in council made since his departure, 
such places 6r goods have been made liable to quarantine, 
the pilot is forthwith bound to give him notice thereof, and 
the commander shall thereupon hoist a signal according to 
the act; and the pilot is prohibited from taking such vessbl 
into any port not specidly appointed for performing qua¬ 
rantine (y). 

Besides' many other rogulations too minute to be here 
set forth, it is further provide#, that the lords of the privy 
council, or any two of them, may n^ke such order as they 
shall see necessary upon any unforeseen emerg^cy, or in 
any particular case, with respect to any vessel, and goods 
arriving and having any infectious disease bn board, or 

{d) 6 Geo. 4, c, 7S, m. 17, 26. (/} Sects. 8 ,9. 

(#) Sect.6. {jg) Sect*, ft, 12. 
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arriving, under any auspicious, circumstances as to infec¬ 
tion; and this, al^ough such vessels shall not have come 
from any place from which the .crown has declared it pro- 
'bable thkt the {Hague or other disease may be brought (A): 

‘ and a similar pow.er is likewise, committed to the Privy 
^iQuncil in the case of any infectious disease or distemper 
bjeaking out in the united kingdom; so as to enable them 
to cut off communication between persons afflicted there¬ 
with, and the rest of the subjects of the realm (i), 

Secondly. As to ChoiWra. 

The visitation of the kingdom by the spasmodic or 
Indian Cholera, gave occasion in 1832 to the act 2 Will. 
IV. c. 10, by which the privy council were empowered to 
issue orders such as might appear expedient, with a view 
to prevent the spread of this fearful disease; or for the relief 
of persons afflicted thereby ; or the interment of those who 
became its victims. And by the 3 & 4 Will. IV. c. 75, this 
act was continued until the end of the then next session 
of parliament. But at the expiration of that period the 
cholera had wholly disappeared, and the act was not further 
continued, nor has it been hitherto revived. 

Thirdly. As to Small-pox, 

By 3 & 4 Viet, c, 29, (amended by 4 & 6 Viet. c. 32,) 
the guardians of every parish or union, or the overseers of 
every parish where there are no guardians, are to contract 
(subject to the regulation of the Poor Law* Board,) with 
thp medical offleers of the union or parish, or with other 
persons, for the vaccination of its inhabitants; and any 
pdi^on who may produce, or attempt to produce, by in¬ 
oculation or otherwise, the disease of small-pox in any 
person in Englahd, Wales, or Ireland, shall be liable to be 
, proceeded against and convicted summarily before two or 
more justices of the peace in petty sessions; and for every 
suclv offence be imprisoned for a term not exceeding one 
month. 

By 16 & 17 Viet. c. 400, also, it is made imperative on 
(k) 6 Oeo. 4, c. 7B, i. 6 . (i) Ibid. 
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parent, (or other person havings the ^are/ nurture or 
custody,) of every child bom in England or Wales after 
Ist of Augnstf 1653j to proceed at such time and in each ^ 
manner as in that act set fbtthi to prodltre its vaccination 
by the medical officer or practitioner •appointed for the * 
purpose in the union or parish where the child is resideatw. 
Except Only in the case where the child has been previously 
Vaccinated by some duly qualified medical practitioner, 
and where such vaccination sbaU be duly certified; and 
every parent or other person neglecting this duty, after 
receiving notice to perforin it from the registrar of births 
and deaths of the sub-district to which the case belongs, 
shall forfeit a sum not exceeding twenty shillings: which 
shall be recoverable before ainy two justices of the peace 
for the county or borough where the offence is committed. 

As for the more general provisions which tend to the 
preservation and improvement of the public health, they 
have issimd from the legislature, during the last few years, 
with a profusion that makes it impossible to enter into a 
full detail of them, without allotting more space to the 
particular subject than the plan of the work permits. We 
can only advert to such as are of a more directly sanatory 
character ; and which relate either to the public health in 
general, or more particularly to the removal of nuisances. 

First. By tl & 12 Viet. c. 63 (called ** The Public Health 
Act, 1848,”) (as amended and continued by subsequent 
^ acts (J)), a ** General Board of Health ” is constituted : 
members of which are a president, appointed during her 
Majesty’s'pleasnre; the principal secretaries of state for the 
time being; and the president and vice-presi(|pnt for the 
time being of the Board of Trade*with power to.appohit ‘ 
for its assistance a medical council and a medical officer. 
And it is provided, that, upon the petition of not 'lcss*than 

(J) See the following acta fat Vic^cc. 69,95; 18 ft;>19t^tc. 
amending and continning " The 115; 19 & 20 Vict c. 85; 20 & 21 
Public Health Act, 1848,” .17 & 18 Viet. c. 88. * 
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• ■** 
onS-tenth of the inbabitants rated to the relief of the poor 

in any place (not being less than thirty in the whole),—or . 
if it shall apppfir from the last return of the Registraiv 
'general that the number of deaths registered in not less 

* than seven.years in that place, has on an average exceeded 
,.'trjiually the proportion of 23 to 1000 of the population;— 

the General Board of Health may direct a superintending 
Inspector to visit the •place, and institute a preliminary 
inquiry into all matters connected with its sanatory condi¬ 
tion, and report thereon to the board: and if it shall 
appear to the board expedient, that the act should be 
applied to that place, the same shall be applied accord¬ 
ingly, either by order in council; or, under certain circum¬ 
stances (/c), by a provisional order of the board, to be 
confirmed by an act of parliament (Z). The act, when so 
made applicable to any place, is to be earned into effect 
liiere, by a Local Board of Health,” (which, as regards 
corporate boroughs, is to be the town council of the 
borough, and, as regards othet^laces, is to be cdected by 
the owners and rate-payers ); and this local board is to have 
power to appoint officers, and to be charged with a great 
variety of duties, and to be clothed with corresponding 
powers,—in relation to sewers (w), drains, privies, the re¬ 
moval of nuisances, the regulation of slaughter-houses, 
and common lodging houses ; the control over streets (»), 
water and gas works; the supply of water (through the 
mediunv. of existing water companies, if any are already 

established adequate to such supply); and..other matters 

• • 

(A) That is, in cases where the act (m) There is an exception, how- 
is to he put in force within boun- ever, as to sew«B under the autho- 
daries not the same with those of rity of coromissionera of sewers, ss. 

* the place petitioning; or from which 43,145. * 

there is no petition { or in which any (n) Within the limits ttf their dis- 
local get of parliament for paving, tiiut the local hoard of health are to 
cleansing, &C., is in force. (11 & 12 be (exclusively of any other person) 
Viet. c. 68, s. 10.) the surveyor of the highwaye, a. 117. 

(0 See a recent act of this kind, (See Clayton«. Fenwick, 6 E11.& Bl, 
20 & 21 ViCb e. 22. * 114.) 
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connected with the sanatory improYemeht of the place. 

^ The local board of health is also to have the power (with 
approval of the general board), to provide premises for the 
puipose of being used as public walks or pleasure grounds; * 
and to contribute towards any premises provided by private • 
benevolence, for such purposes; and to make representatigi^ 
to the general board, as to any burial grounds, church* 
yards, or vaults, which may be ia a state dangerous to 
health. And the expenses connected with all these duties 
are to be defrayed out of local rates; to be made either 
prospectively or retrospectively, and to be levied in ge¬ 
neral on the occupiers of property liable to the poor rate. 

Secondly. By 18 & 19 Viet. c. 116, called “ The Diseases 
Prevention Act, 1866,” it is provided, that when any part 
of England appears to be threatened with or is affected by 
any formidable epidemic, endemic, or contagious disease,— 
the lords of the Privy Council, or any three or more of 
them (the lord president being one), may, by order, direct 
that act to be put in foi^te : and, while the same is so in 
force, the General Board of Health may issue directions 
as it may think fit for speedy interments; for visitation 
from hotise to house; fur the dispensing of medicines, 
guarding against the spread of disease, and affording 
such medical aid and accommodation as may be required: 
and the execution of such directions shall belong to the 
“ local authority,” under any general act in force for the 
time being, for the removal of nuisances. 

Thirdly. By 18 & 19 Viet. c. 121 (o), called “The 
Nuisances Removal Act for England, 1865,” it is enacted, 
that the “local authority” which it establishes in each 
place for its execution,—that is, in general, the “ Local 
Board of Health ” for the place (p),—shall appoint or join 

(o) 'Htis act repeaii (so fax as (jv) As to the Local Board of 
they relate to England) the 11 dr 12 Health, vide sup. p. 271. In any 
Viet. c. 122, and 12 & 18 Viet e. place where the Public Heafth Act 
111, on the same subject. There is not in force, other local authorities 
had been a previous act of 9 A 10 are appointed by the 18 & 19 Viet 
Viet. e. 96, which expired in 1848. c. 121, aceonliug to the following 
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with Other local authorities, in appointing, a “ Sanatory 
Inspector” or Inspectors” to attend at their office and 
their meetings; .*to enter their minute* and keep their 
accounts; to examine into the state of facts with re^u^ 
to nuisances {q)\ told generally to fulfil the instructions of 
the local authority as the occasion may arise: and the- 
local authority is also empowered by its own act, or that 
of its sanitory inspector * or other officers, to examine pre¬ 
mises as to which suspicion exists or complaint is made ; 
and to inspect articles of food exposed for sale or in the 
course of carriage or preparation for sale or use; and to 
obtain an order from two justices of the peace in petty ses¬ 
sions, (after summoning the offender before them,) for the 
abatement or discontinuance of any nuisance that may have 
been found on such premises, or for the destruction of any 
article of food so examined, which the justices may deem 
, unfit for the food of man (r). 

order:—The Town Council; the 
CoinmisBioners under Loc<al Acts; 
the Highway Board; a committee 
for carrying the act into execution, 
which may he appointed for the 
place by the name of “ The Nui¬ 
sances Ilemoval Committee;” the 
Board of Insjiectors for Lighting and 
Watching,under 3 Si 4 Will. 4, c. 90; 
tindjastly, the Guardians and Over¬ 
seers of the Poor and the Surveyors 
of Hi};hways for the plucfi;—each of 
ihtfflVc bodies lat>t above mentioned 
being in turn the local authority, in 
case of the non-existence of the 
body next b<>fore it in tl>e scries. 

. (?) In 18 & 19 VicL c. 121, s. 8, 
a description is given of the dif¬ 
ferent nuisances” which are to 
be deei&ed as falling within the 
act. 

(r) Sect. 12—27. As to the funds 
out of which the expenses which 
may attend the proceedings of the 

VOL. 111. 


local authority are to be defrayed, 
see sect. 7. 

In addition to j||ie statutes of 
which some accout is above given, 
there are the following more or less 
immediately connected with the sub¬ 
ject of the sanatory condition of the 
people:— 

3 & 4rWill. 4, c. 103 ; 7 & 8 Viet 
c. 15 ; 10 & 11 Viet. c. 29; 13 & 

14 Viet. c. 54; 16 fit 17 Viet c. 
101; 19 & 20 Viet c. 38.—Labour 
in Factories. 

9 &• 10 Viet c. 74; 10 St 11 .Viet c. 
Gl.—Baths. 

11 & 12 Viet cc. 105, 107 ; 13 & 14 
Viet c. 71; 14 8e 15 Viet. c. 69; 

15 Si 16 Viet c. 11; 19 & 20 
Viet c. 101.— Contagious Dis¬ 
orders among Cattle. 

12 & 13 Viet. c.Ill,a. 9— 12 ; 17 & 
, 18 Viet. c. 87; 18 8e 19 Viet e. 

79; e. 105, ss. 11—ISfM:. 128; 20 
, .Sc 21 Viet c. 81.-%Bitr«afr. 
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14 & 15 Viet. c,li.—Sateff Artenie. 

14 & 15 Viet. c. 28: 16 & 17 Viot.e. 
41: 18 & 19 Viet. ^ 121, a. 43.-~ ^ 
Common Lodging Houiet. 

14 &; 15 Viet c. 34; 18 St 19 Viet 
c. 132 .—Lodging Houses for La¬ 
bouring Classes. 

18 & 19 Viet c. 108 (repealing 13 
St 14 Viet c. 100 ).—rf 
Coal Mines. 

See, also, as to the Metropolis .*— 

11 tc 11 Viet e. 112; 12 St 13 
Viet. c. 93; 14 & 15 Viet c. 75; 
15 & 16 Viet c. 64; 16 A 17' 
Vietc. 125; 17 & 18 Viet c. Ill; 


18 & 19 Viet. c. SO.-—Sewers. 

13 & 14 Viet e. 52; 14 & 15 Viet 
c. 89; 15 16 Viet. c. 85 ; 16 St 

17 Viet c. 134; 20 & 21 yict ccT 
35, 81.—JBerjolf. . . 

15 & 16 Viet c. Sdi.—-Supply of 
Water. 

16 & 17 Viet c. 128; 18 & 19 Viet, 
e. 121,8. 43; 19 & 20 Viet o. 107. 
—Smoke Furnaces. 

18 & 19 Viet c. 122.— The Building 
Act. 

18 St 19 Viet c. 120 (amended by 19 
& 20 Viet c. 112).—#'or the better 
Management tf the MetrapolU. 
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. CHAPTER X. 

OF THE LAWS RELATING TO PUBLIC CARRIAGES AND 

CONVEYANCES. 

It has been the policy of the legislature of this country to 
exercise over this department of social economy, merely a 
general supervision; and to tmst to the enterprise^f indi¬ 
viduals or societies, for providing for the wellare and con¬ 
venience of the public in this important particular. 

In our treatment of it, we shall distribute the subject 
under the following heads: I. Stage Coaches. II. Rail¬ 
ways. III. Conveyances by water. 

I. The provisions relative to stage coaeJm in general (a), 
will be found embodied in 2 & 3 Will. IV. c. 120: —amended 
by 3 & 4 Will. IV. c. 48 ; 2 & 3 Viet. c. 66 ; and 5 & 6 
Viet. c. 79. 

By the first of these Acts, a “stage carriage” is deter¬ 
mined to be every carriage, (whatever be its form or con¬ 
struction,) which is drawn by animal pow'er; and used for 
the purpose of conveying passengers for hire, to and from 
any place in Oreat Britain; and travelling at the rate of 
three miles or more in the hour; and for which separate 
fares shall be charged to separate passengers (b). 

(a) The ^roviuons relating to “ the liberties thereof, and Metro- 
diackney coaches in London, and “politan Police District,") are not 
to “Metropolitan Stage Carriages," noticed in the text, their character 
(which last term, according to 6 & 7 being merely local. But they will 
Viet, c? 86, comprises “ any stage be found in 1 & 2 Will. 4, e. 22; 
“ carriages except such as shall, on 6&7 Viet. c. 86; 18 & 14 Viet. c. 7; 
“ every journey, go to or come from and 16 & 17 Viet cc. 88, 127. 

" some town or place beyond the (8) 2 & 3 Will. 4, c. 120, s. 8. 

“ limits of the city of London and • ' 

T. 2 • 
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No carriage is to be kept for this purpose, unless the 
person who keeps it has a licence so to do from the Board 
of Inland Revenue, which must he yearly' renewed, and, 
in respect of which certain duties are made payable (c); 
nor unless there he fixed on such carriage,'in manner 
as by the several acts provided, such numbei^d plates 
and particulars as are thereby directed to be fixed and 
painted on the carriage: and such painted particulars are 
to specify the Christian and surname of the proprietor, 
or one of the proprietors; the extreme places to which 
the licence extends; and the greatest number of inside 
and outside passei^ers which the carriage may lawfully 
convey 

Numerous penalties are imposed on the drivera of these 
carriages, for offences or neglects which would seem to 
militate i^inst the safety or convenience of the public. 
Among these may be mentioned—driving a st^e coach 
without or witli a defective licence, or without having such 
plates and painted particulars as above referred to (e); 
carrying too many passengers or too much luggage ( f ); 
and in short any intoxication, negligence, furious driving, 
or other misconduct, in the driver or conductor, which 
shall endanger the safety of any passenger or other person, 
or the property of aijy person, including the proprietor of 
the coach (^). 


(c) 2 & 3 Will. 4; c. 120, a. 6. 
These duties now form part of the 
excise, 10 & 11 Viet. c. 42, s. 2. 
The^ amount has been recently re> 
duced by 18 & 19 Viet. c. 78, ss. 1,2, 
which act also repeals so much of 
the 2 & 3 Will. 4, c. 120, as autho¬ 
rizes a composition for these duties. 

(d) 2 & 3 Will. 4. c. 120, s. 36; 
6 & 6 Viet. o. 79, ss. 11, 13, 14. As 
to mail coaches, and how &r they are 
excepted, see 2 & 3 Will. 4, c. 120, 
B.46t 6 8e 6 Viet. e. 79, s. 12. 

(•) 2 & 3 Will. 4, c. 120, 8. SO-r 


36: 5 & 6 Viet. c. 79, s. 14. 

(/} 3 & 4 Will. 4, c. 48, ss. 2, 3, 
4; 6 & 6 Viet c. 79, s. 16. 

(^) 2 & 3 WUl. 4, c. 120, s. 48. 
As to the right of action of pas¬ 
sengers for negligence, &c. of the 
driver, vide post, Uc. v.*. viii. By 
1 Geo. 4, c. 4, wanton and furious 
driving or racing of public carriages, 
when followed by maim or dher in¬ 
jury to the person, is a misdemeanor, 
punishable by fine and imprison¬ 
ment. * . 
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Besides all which, by 2 & 3 Will. IV. c. 120(A), it is 
provided, that if it shall happen that the driver, conductor, 
or guard of any* stage carriage, shall have committed any 
offence against that act, but is not known, or being 
known, cannot be -found, the proprietor shall be liable to 
the sam^penalty as if he had been driver when the offence 
was committed; unless he can prove by any other evidence 
besides his own testiniony, and to the satisfaction of the 
justice of the peace before whom the complaint was heard, 
that the oflence was committed without his privity or 
knowledge, and that he has derived no benefit therefrom, 
and that he has used his endeavours to find out such 
driver, conductor, or guard, and given all reasonable in¬ 
formation in answer to inquiries respecting him. 


II. Railways, 

Besides the several Acts from time to time passed which 
authorize the construction of particular railways, there 
exist the following acts of gejieral regulation (i); 1 & 2 
Vict.c.98; 3 & 4 Viet. c. 97; 5 & 6 Viet. c. 55; 7&8 
Viet. c. 85 ; 8 & 9 Viet. c. 96; 9 & 10 Viet. c. 57; 14 & 
15 Viet. c. 19, as. 6, 8, 10, and c. 64(A); 17 k 18 Viet, 
c. 31. 

By these statutes, the general supervision and regu¬ 
lation of all railways is intrusted to the committee of her 
Majesty's privy council for trade and foreign .plantations, 
commonly called the Board of Trade (/). These acts 
moreover, render it unlawful to open any railway (w), or 


(A) As to the production of the 
driver. &c. by the proprietor, see 
also 6 & 7 Viet c. 86, s. 85; 12 8c 
* 13 Viet c. 92, A 22. 

(i) See also the “ Railways Clauses 
Act,” 9 & 9 Viet e. 20, consolidating 
into one act the provisions usual in 
making railways. 

(k) Repealing 9 & 10 Viet c. 105. 
(0 By an act of 9 & 10 Viet c. 


105, this jurisdiction was transferred 
from the board of trade, to certain 
commissioners appointed by her 
Majesty, called *' Coromissioners of 
Railways;” but this act is now re¬ 
pealed by 14 Sc 15 Viet e. 64, and 
thagurisdiction restored to the Board 
of Trade. 

(m) 3&4Victe.97; 5&6Vict 
/t 55, s. 2. 
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pbrtion of railway, for the public conveyance of passengers, 
until a month’s notice in writing shall have been given by 
the company to whom it may belong, to the Board of 
Trade, of their intention of opening the same; %nd ten idays’ 
notice of the time when the railway will be open for in¬ 
spection (n). ^ 

It is further enacted, by the statutes above mentioned, 
that the Board of Trade may postpone the opening oT any 
railway, until satisfied that it may take place without 
danger to the public: may order every railway to make 
returns of the aggregate traffic in passengers, cattle, and 
goods, of the occurrence of any serious accident, and a 
table of all tolls and rates from time to time levied (o); 
and may also appoint proper persons as inspectors of 
railways (p). • 

Every railway company is also required (whether called 
upon to do so or not), to report to the Board of Trade every 
accident attended with serious personal injury, within forty- 
eight hours of its occurrence (y); and to lay before the 
board, for their approbation, certified copies of the bye¬ 
laws and regulations by which the railway is governed (r): 
which bye-laws may be disallowed by the board at its 
pleasure: and the board is moreover empowered to direct 
the attorney-general to proceed against any railway com¬ 
pany for their non-compliance with the provisions either of 
particular Acts, or the Acts of general regulation, or their 
commission of any act unauthorized by law («). 

Provisions are also made to regulate the liability of a 
railway company for neglect or default in the carriage of 
goo%s(0; to authorize the summary apprehension and 

(ft) 5 & 6 Viet. c. B5, 86 . 4, 5. Viet. c. 85, s. 15. 

(o) 3 & 4 Viet. c. 97, 6 . 8 ; 5 & 6 (q) 5 Be 6 Viet c. 55, 8 . 7. 

Viet. c. 55, 8.' 8 . As to the railway (r) 3 & 4 Viet c. 97, bb. 7, 8 . 

clearing tyttem, and the regulations (b) 7 & 8 Viet c. 85, bs. m—18. 

as to legal proceedinga by or against (I) 8 & 9 Viet. o. 20, 8 . 89; 14 & 

the associated committees, see 13 & 15 Vkst. c. 19, bb. 6 , 8 , 10; 17 8 c 18 

14 Viet c. xxxiii. Viet. c. 81, & 7, vide sup. vol. ii. p. 

(p) 8 8 c 4 Viet c. 07, 8 . 5; 7 8 c 8 85, n. («). 
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punishment of any engine^river or servant of the coA> 
pany guilty of any misconduct (a); and to subject to 
severe punishment all ill disposed persons obstructing any 
engine or ^arrii^e, or endangering the safety of the 
passengers, (x). 

Railway companies are obliged to maintain and repair 
good and sufficient fences along thtir lines (y); to trans¬ 
port,* at a settled rate, •military and police forces (z), and 
mails (a) ; to afford all reasonable facilities for the con¬ 
veyance of traffic, without undue preference of particular 
persons or companies, or particular descriptions of traffic ( b ); 
to permit and facilitate the introduction of electrical tele¬ 
graphs upon their lines (c); to construct their railway (as 
a general rule) on a gauge of four feet eight inches and a 
half in England, and five feet three inches in Ireland (d); 
to keep a strict account of money received for the con¬ 
veyance of passengers, or from other sources, upon their 
respective lines; to deliver the same to the Board of In¬ 
land Revenue; ‘and to pay a monthly duty thereupon (c). 
By 7 & 8 Viet. c. 85, it is provided, that if, twenty-one 

(u) .3 & 4 Viet. c. 97> «iii. 13, 14; issued by that court to restrain the 

5 & 5 Viet. c. 55, ss. 17,18. company from any further violation 

(f) 3 & 4 Viet. c. 97, 8 . 15; 14 of it; and general rules may be 

6 15 Viet. c. 19, ss. 6 , 7. issued by that court for proceedings 

(y) 5 & 6 Viet. c. 55, s. 10. under the act. A set of such rules 

j(s) Sect 20; 7 & 8 Viet c. 85, was accordingly issued bearing date 

sr 12. 31st January, 1855. As to the con- 

(a) 1 & 2 Viet. c. 98; 7 & 8 Viet, struction of the act, aee the follow- 
tf. 85, a. 11 . ing cases:—Re Catersham Railway 

<5) 17 & 18 Viet c. 31, as. 1—0. Company, 1 C. B.(N. S.) 410; Barret 
By this act of 17 & 18 Viet c. 31, o. Great Northern Railway Corn- 
called *‘The Railwaya and Canal pany, ibid. 423; Ransome e. Eastern 
Traffic Act, 1854," it is mdde lawful Counties Railway Company, ibid, 
for any company or person to make 437; Re Oxlade, ibid. 457; Re 
complaint, in England, to the Court Marriott, ibid. 499. • 
of Common Pleas, in respect of any (c) 7 & 8 Viet. c. 85, ss. 14,15. 

thing done or omitted to be done by (d) 9 & 10 Viet. c. 57« 

any Railway Company in violation (e) 5 & 6 Viet. c. 79, a. 4; 10 & 

of the act, and, if necessary, a writ Tl Viet c. 42. 
of injunction or interdict may be 
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]fearB afler the establishment pf any passenger railway, by 
Act of that or, any future session, the average profit for the 
three last years upon the paid>up capital stock shall be 
fottod to have amounted id 10/. per cent.,4ier |dajesty*s 
government shall be at liberty, (an act of parlia.mC^t being 
first obtained for that purpose,) to revise ^d reduce the 
fores*upon condition <of giving the company a guarant/;e 
to make good their profits to the amount of 10/. pei^cent. 
during the existence of such reduced scale; or may, by the 
like sanction, (whether the average profits have been .of 
that amount or not,) purchase the railway on behalf of her 
Majesty, at a rate to be fixed, in case of disagreement, by 
arbitration. By the same Act, also, all railway companies 
are prohibited from raising loans for the future, on nego¬ 
tiable securities, except as authorized by parliamentary 
enactment (/); and by 8 & 9 Viet. c. 16, ss. 38—55, a variety 
of regulations are made in regard to the case of their 
borrowing money on bond or mortgage ig), 

III. Conveyances hy water. 

The class of legislative provisions that require to be 
noticed under this head, are those which relate to the 
carriage of passengers in merchant vessels (/<). 

(/) 7 & 8 Vifet. c. 85, 8. 19. panies; 13 & 14 Viet. c. 83, lor 

(g) Aa ter die legal remedy on the facilitating the abandonment of cor- 
mortgage debentures and bonds of tain railways; 12 & 13 Viet. c.^xL 
railway and other companies, see and 15 & 16 Viet ch. c., a's to the 
Hart e. Eaatern Union Railway RailwayPassengers’AsBuranceCom- 
Company, 7 Exeh. 245; Bnlckowe. pany. <■ 

Herne Bay Pier Company, 1 Q. B., (A) There are also provisions as to 

X. S. 74; Vertue o. East Anglian boats and barges on the River 
Railway Company, 6 Railway Casee, Thames, but these being of a local 

252; Prince v. Great Western Rail- charactA are not noticed in the 

way Company, 16 Mee. & W. 244; text. See as to these,.2 & 3 Philip 

Shelford on l^aw of Railways, p. & Mary, e. 16; 7 8t 8 Geo. 4, 

157—161,8rd ed. Besides the sta- c. Ixxv.; Jacob's Law ' Dictionary, 
tutes referred to ,in the text, on the ** Watermen;” Qneen e. Tibbie, 4 
subject of railways, see also 9 & £11. fit, Bl. 888; Queen v. Edmonds, 

10 Viet. e. 28, for facilitating ffte ibid. 993. 
dissolution o£ certain railway com- 
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The enactments on this subject are, chiefly, the 17 & 
18 Viet. c. 104, SB. 300—325, 354; and the 18 & 19 
Viet. c. 119 (*). • 

By 17 & W Viet. c. 104, called “ The Merchant Shipping 
Act, 1864/’ sect..303—325, every “passenger steamer” 
(that is, “ eveiy British steamship carrying passengers to, 
“ from, or between any place or places in the united 
“ kingdom, excepting steam ferry boats working in chains, 
“ commonly called steam bridges,”) shall be surveyed and 
reported upon to the Board of Trade, at least twice in the 
year, and shall proceed on no voyage with passengers, 
unless the owner or master has received from the board a 
certificate applicable to the voyage, and showing that the 
provisions of the Act have been complied with; and if 
the person in charge receives on board any number of 
passengers greater than the number allowed by the certifih- 
cuLC, the owner or master shall incur pecuniary ponaltieQ. 
Provisions are also made against various kinds of mis¬ 
conduct by the passengers ; and, by sect. 354, the master 
of every ship carrying passengers between any place in the 
united kingdom, or the channel islands, and any other 
place *so situate, shall, when navigating within the limits of 
any district for which pilots are liceufted, (unless he or his 
mate has a certificate enabling him to conduct the vessel 
himself,) employ a qualified pilot; and if he foils to do 
so, shall incur a penalty not exceeding 100/. 

‘The 18 & 19 Viet. c. 119, called “The Passengers* Act, 
1855,” extends generally (k) to every ship carrying more 
than thirty passengers from the united kingdom, to any 
place out of Europe, and not being within the Mediter¬ 
ranean; and to every such colonial voyage as therein 

(t) Of tlie previouB acts on this Ceylon and certain parts of the East 
subject, the 4 Geo. 4, c. 88 & 14 Indies,—and 18 & 19 Viet. c. 104, 
& 15 Viet c. 79, were repealed by called *‘The Chinese Passengers’ 
17 & 18 Viet c.' 120, sched.; and Act, 1855,” arc still in force, 

the 15 & 16 Viet c. 44, by 18 & 19 (k) 18 & 19 Viet c. 119, as. 8, 4; 

Viet c. 119, a. 1. fhe 16 & 17 M the exceptions, ibid. 

Viet c. 84, as to passages between ^ 



282 BKrlY. OP PUBLIC RIQHTB.—PT. III. SOCIAL ECONOMY. 

• • 

described. It commits the execution of its provisions to 
** the Emigration Commissioners” (/); or, in her Majesty’s 
possessions abroad, to the emigration officers there ap-^ 
pointed; or where there is none, or in theh* absence, to 
the chief officer of customs there (m). ''It provides that no 

passenger ship” (that is, no such ship as above described) 
shall clear out to sea, until duly surveyed and reported sea¬ 
worthy, nor until the master shall have obtained, from the 
emigration authority at the port of clearance, a certificate 
that the requirements of the Act have been duly complied 
with, and that the ship is seaworthy, in safe trim,'and in 
all respects fit for her voyage, and her passengers and 
crew in a fit state to proceed; nor until the master shall 
have joined in a bond to the crown in the sum of 
2,0001. conditioned, inter alm^ for the seaworthiness of the 
vessel (w). The Act also makes a great variety of regu¬ 
lations, calculated to limit the number, and to ensure the , 
safety and accommodation of the passengers, but too 
numerous and too specific in their nature to be conve¬ 
niently detailed on the present occasion (o); and with 
respect to colonial voyages, (that is, voyages of more 
than four hundred miles, or three days, from any place 
within any of her Majesty’s possessions abroad, except 
the East India Company’s territories and Hong Kong,) 
extends to them the general provisions which it con¬ 
tains; subject, however, to considerable variations, such 
as the nature of the case requires (p). It enacts also, that 
the master of every ship bringing passengere into .ffie 
united kingdom, from any place out of Europe, and not 

(I) Sect 6. These commissioners nies, and for superintending the 
are persons appointed by warrant emigration of the poorer classes of 
dated 27th November, 1847, under her Majesty's subjects to such co- 
the style of "The Colonial Land lonies. 

and Emigration Commissioners," to (m) 18 & 19 Viet. c. 119,*88. 8,9. 

be during her Majesty’s pleasure (n) Sects. 11,12,19. 

commissioners in the united king- (e) Sects. 18—94. 
dom for sale of the waste lanwof (p) Sects^Sd, 99. ' 
the crown of her Majesty’s colo- 
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within the Mediterranean sea, shall within twenty-four 
hours after arrival, deliver to the emigration authority, a 
correct list, under his signature, specifying the names, 
ages and callings of all the passengers embarked, and the 
ports from .whence.they came; and which of them (if any) 
have died, (with the opposed cause of death,) or have 
been bom, during the voyage; and, if he fail to deliver such 
list or it be wilfully false, shall incur a penalty not exceed¬ 
ing 60/. (q). And further, that if any ship, bringing pas¬ 
sengers into the united kingdom from any place out of 
Europe, shall have on board a greater number of passengers 
or persons thaA in the proportions respectively comprised 
in that Act, for carrying passengers from the united king¬ 
dom, he shall be liable to such pecuniary penalties as 
therein particularly set forth (r). 

(g) 18 & 19 Viet c. 119, s. 100. . (r) Sect. 101. 
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CHAPTER XI. . 

OF THE LAWS RELATING 'TO THE PRESS. 

-♦— 

The law of property in books and other publications has 
been already discussed under the head of copyright, in that 
part of the present work in which the right to that species 
of property fell under consideration (a). Our attention will 
now be directed to the law which relates to the means of 
publication—in other words, to the press. 

This mighty engine for good or for evil is one that in its 
nature requires to be kept under some restraint, while it is 
perhaps even yet more essential that the restraint should 
not be carried so fisir as to preclude a reasonable liberty of 
discussion. In this country no censorship is exercised over 
the press: yet its excesses are held in check by restrictive 
provisions, the general object of which is to ascertain in 
every instance by whom publications are jointed; so as 
to make such publisher amenable, whenever the case so 
requires, to the civil remedy of injured parties, or to the 
correction of criminal justice (Jb). 

The nature of these provisions will appear on an exa¬ 
mination,—first, of those statutes which bear upon printing 
in general,—secondly, of those which relate to particular 
species of publication. 

(a) Vide sup. vof. ii. p. 84. tory libels, an information will not 

(8^ It may be remark^ here tha^ be granted unieaa the person apply- 
the offence of libel may be prose- ing for leave to file the same, makes 
outed either by itt^cimeni or an affidavit pointedly asserting his 

ation, as we shall liave occasion innocence of the charge. (4 Bl. Com. 
hereafter to explain (vide post, *bk. 451, n. by CJiristian.) 

V. c. viii.); but, as regards df(fama- 
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1. As to printing in general. 

The regulations which concern this subject are to he 
/ound in the statute 39 Geo. 111. c. 79, amended by 51 
Geo. *111. c. 65, and by 2 & 3 Viet. c. 12(c). The neces¬ 
sity for them was* originally suggested (as the Act first 
mentioned sets forth) by the multitude of writings of an 
irreligious, treasonable and seditious nature, which had 
latterly been published by certain societies: the substance 
of their enactments is as follows ;— 

Every person who possesses any printing-press or types 
for printing, must, by the 39 Geo. 111. c. 79, deliver notice 
thereof (attested by one witness) to the clerk of the peace 
of the county or other division where the same is intended 
to be used, according to the form in the schedule to the 
Act annexed : and that officer is required to file such notice, 
and transmit an attested copy thereof to one of the princi¬ 
pal secretaries of state ; and must also give to the possessor 
of the printing-press a certificate in such form as the Act 
specifics (d), expressing that such notice has been delivered. 
A similar notice is to be delivered to the clerk of the peace 
by any person who intends to carry on the business of a 
letter-founder or printing-press maker; and a similar cer¬ 
tificate musli^e obtained (e). And every person who shall 
keep or use any printing-press or types, or make or sell 
any type for printing or printing-press, without having 
given such notice and obtained such certificate, shall for¬ 
feit 20/. But an exception is made in favour of the royal 
printers, and of the public presses of the Universities of 
Cambridge and Oxford. 

It is also provided by the same Act, under the like 

penalty, tliat every person, who shall sell types for printing 
• • 

(c) See also the acts 39 & 40 Will. 4, c. 66, amended by 8 & 9 
Geo. 3f c. 95, and 41 Geo. 3, c. 80, Viet. c. 74, as to printing or publiah- 
to indemnify persons who had printed ing advertisements of htteriet. 
papers by order of publfc authorities, (d) 39-Geo. 3, c. 79, s. 23. 

without'complying wi|^ the regula- (e) Sect. 23. 

tions of 39 Geo. 8, c. 79; also 6 & 7 
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or printing presses, shall keep a fair account in writing, of 
all pOrsons to wl|jom they shall be sold, and produce such 
account to any justice of the. peace who ^hall require the. 
same (/): and that every person who shall print any paper 
for hire or reward shall carefully preserve one- copy of it 
at least; and shall write on the same, in lair and legible 
characters, the name and place of abode of the person or 
persons by whom he shall have been employed to print the 
same ; and produce the copy to any justice of the peace who, 
within six calendar months, shall demand a sight thereof(^). 

And it is further enacted, that if any justice of the peace 
shall, from information upon oath, have reason to suspect 
that any printing-press or types for printing are used or 
kept for use, Xvithout notice given and certificate obtained 
as required by the Act; or in any place not included in the 
notice and certificate; he may, by warrant under his hand 
and seal, direct any peaca officer in the day time to enter 
such place, and seize and carry away every printing-press 
found therein, together with the types and other articles 
thereto belonging, as well as all printed papers (A). 

It is moreover provided by the last of the statutes above 
enumerated (repealing a clause to the same general effect 
contained in the 39 Geo. III. c. 79), that eveii||person who 
shall print any paper or book whatsoever, which shall be 
meant to be published or dispersed, and who shall not 
print upon the front of every such paper (if the same be 
printed upon one side only), or upon the first or last leaf 
of every paper or book which shall consist of more than 
one leaf, in l%ible characters, his name and usual place of 
abode or business (i),—and every person who shall publish 
or disperse, or assist in publishing or dispersing, any paper 
or book printed with such unlawful omission,—shall for 
every copy so printed forfeit a sum not exceeding 5L But 
no action or proceeding in any court or before any justice 

(/) 89 Geo. 8, c. 79, s. 2G. (j) Bensley o. Bigiiold, 5 B. & A. 

(^r) Sect. 29. 885; Marchant v. Ev&ns, 2 Moore, 

(A) Sect. 33. 14r. 
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of the peace shall be commenced, except in the name of 
the attomey>general or solicitor-general. And it is iiirther 
enacted, tliat in the case of books or papers printed at the 
University Press of Oxford or'the Pitt Press of Cambridge, 
tlieprinter,.instead.of printing his name thereon, shall print 
the following words, “ Printed at the University Press, 
Oxford,” or “The Pitt Press, Cambridge,” as the case 
may be. 

There is also a clause to the effect that this and the pre¬ 
ceding statutes shall be construed as one act of parliament; 
from which, and from certain enactments contained in 
these statutes, it follows that the provision with respect to 
the printer’s name and place of abode extends not to any 
papers printed by the authority and for the use of either 
ITouse of Parliament (70, or public board or office (/); or to 
th^' impression of any engraving, or the printing by letter- 
press of the name, or the name and address, or business 
or profession, of any person, and the articles in which he 
deals; and that it extends not to any papers for the sale 
of estates or goods by auction or otherwise; or to any 
bank note or security for payment of money, bill of lading, 
])olicy of insurance, letter of attorney, deed Or agreement, 
transfer or assignment of public stock or securities, or 
dividend warrant thereon; or to any receipt for money 
or goods; or to any proceedings in any court of law or • 
•eqpity;—notwithstanding the whole or any part of the 
said securities, instruments and matters aforesaid shall be 
]iripted (wi). 

II. As to particular species of publications. 

And herein—1. As to Newspapers .—Shortly before the 
' introduction of the regulations relative to printed books and 
papers in general, provisions of the same tendency had 
been^evised by thedegislature in reference to that highly 
influential class of publications just mentioned. But the 

(At) 39 Geo. 3, c. 79, & 28. (m) 51 Geo. 3, c. 65,8. 3. 
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Act at that time passed (n) has been since repealed ; and 
the proYisions now in force for the control of newspapers 
are contained in 60 Geo. I1I»& 1 Geo. IV. c. 9; 11 Geo. 
IV. & 1 Will. IV. c. 73, and‘6 & 7 Will. tV. c. 76. 

By the first of these Acts, it is among other things pro¬ 
vided, that no person, under a penalty of 20/., shall print 
or publish for sale any newspaper (o)—or any pamphlet or 
other paper containing any public hews, intelligence or oc¬ 
currence, or any remarks or observations thereon, or upon 
any matter in church and state;—which shall not exceed 
two sheets, or which shall be published for sale at a less price 
than 6d.f until he shall have entered into a recc^nizance, if 
the printing be in London or Westminster, or into a bond, 
if in the country, together with two or three sufficient 
sureties, conditioned that the printer or publisher shall pay 
every such fine 6r penalty as may be at any time adjudged 
against him, for printing or publishing any blasphemous or 
seditious libel (p). 

By the second of these Acts, the amount of such recog¬ 
nizances and bonds is fixed at 400/. or 300/. (as the case 
may be); and it is provided that they shall be made with 
such conditions as to secure the payment of any damages 
or costs to be recovered in actions for libels, as well as to 
secure the payment of fines or penalties upon convictions. 

» By the last of these Acts, (which relates in part to the 
stamp duties on newspapers (^), a subject not now unSer 
consideration,) it is enacted, among other things, that no 
person shall, under a penalty of 60/. per dieni^ print, or 
publish, or cause to be printed or published, any news- 

(n) 38 Geo. 3, c. 78. This and (p) 60 Geo. 3 & 1 Gpo. 4, c. 9, 

the subsequent act, 3 Will. 4, c. 2, s. 8. As to the mode of enforcing 
are repealed by 0 & 7 Will. 4, c. 76, these recognizances, see Ex parte 
s. 32. Duke of Brunswick, 3 Exch. 829. 

(o) As to the definition of a news- (g) See IS & 19 Viet. c. 27, an act 

paper within the meaning of these to amend the laws relating to the 
acts, see 60 Geo. 3 & 1 Geo. 4, c. 9, stamp duties'on newspapers; and to 
ss. 1,2, 3, and 6 & 7 Will. 4, c. 76, provide for the transmission by post 
s. 4. See also Attorney-General v. of printed periodical publications. 
Bradbury, 7 Exch. 97. • ' 
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paper (r), (the London Gazette only excepted,) before 
there shall be delivered to the commissioners of stamps 
and taxes (now the board of inland revenue), or at the 
bead office for st&mps, or the proper officer for the district, 
a declaratiop in writing, containing the correct title of the 
newspaper—the true description of the house in which it 
is to be printed, and of that in which it is to be published, 
— and the true name, addition, and place of abode of every 
intended printer and publisher thereof, and (with certain 
qualifications) those of the proprietors («): and it is also 
provided that every such declaration shall be signed by 
the printers and publishers therein specified, and by such 
of the proprietors therein specified as shall be resident 
within the united kingdom, and shall be renewed as often 
as changes in the concern shall occur; and that any false 
statement in such declaration as to the printers, publishers, 
01 proprietors, shall be deemed a misdemeanor (t). 

Tt is also enacted, that copies of such declarations, (cer- 
‘ tified as true copies,) shall be admitted in all proceedings, 
civil or criminal, and on all occasions touching such news¬ 
papers, as conclusive evidence, against the persons signing 
the same, of the truth of all matters therein set forth (u); 
and that the Board shall cause to be entered, in a book to 
be kept at the head office for stamps in Westminster, the 
title of every newspaper registered at the office, and also 
the,names of the printers and publishers, as the same 
appear in the declarations; and that all persons shall have 
free .liberty to inspect such book without fee or reward (x). 

The printer or publisher of every newspaper shall, more¬ 
over, under a penalty of 20/., deliver at the ordinary price, 
at the head office for stamps, one copy of such newspaper 
as often as published, with the name and place of abode of 

(r) Sae Ex parte Higginbothani, Stephens v. Robinson, 2 Tyr. 280; 

9 Dowi. P. C. 200. lIoUBtoun v. Mills, 1 M. & Rob. 

(s) Sec Holcroft v. Hogpns, 2 825. 

C. B. 488. ^ (u) 6& 7 Will. 4, c. 76,s. 8. 

(0 6 & 7 Will. 4, c. 76* B. 6. Vide («) Sect 10. 

VOL. III. U. 
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the printer or publisher written thereon in his proper hand, 
or by some person duly appointed to sign for him; and in 
case any person shall make application •within two years 
afterwards* for the newspaper so signed, in order that it 
may be produced in evidence in any 'proceeding, civil or 
criminal,—the B(.)ard shall cither deliver it to him, or cause 
it to be produced in court for that purpose (y). . 

There is an additional regulaition, that at the end of 
every newspaper, and of every su})plement sheet to the 
same, shall be printed the Christian name and surname, 
addition and place of abode of the ])rinter and publisher; 
and a true description of th^ house or building wherein 
the same is printed and published respectively, and the 
day of the week, month and year on which the same is 
published; and any person knowingly printing or publish¬ 
ing without these particulars, or with a false statement as 
to name, addition, place or day, or a description of place 
different from that in the declaration before mentioned, 
shall forfeit 201. (z) 

And it is further provided, that all penalties under this 
act, and that of 60 Geo. Ill. and 1 Geo. IV\ above- 
mentioned, may be sued for in the name of .the uttorney- 
genCrai or solicitor-general, or the solicitor of the Board 
of Inland llevenue, or any officer of stamp duties, but 
by no other person whatever (a). 

2. With respect to PamphletH. 

It is to be observed that all the above noticed pro¬ 
visions of 60 Geo. 111. & 1 Geo. IV. c. 9, and of 11 .Qeo. 
IV. & 1 Will. IV. c. 73, apply not only to new'spapers, 
but to any pamphlet or other paper containing any public 
news, intelligence or occurrence, or any remarks or obser¬ 
vations thereon, or upon any matter in church or state, 
which shall not exceed two sheets, or which shall be 
published for sale at a less price than sixpence (b)i And 

(,y) 6 & 7 Will. 4, c. 7G, s. 13. (b) See the sections of these acts 

(x) Sect. 14. cited suprsv^ And sec further pro¬ 
to) 60 Geo. .3 & 1 Geo. visions as to pamphlets, 00 Geo. 3 

6 & 7 Will. 4, c. 76, 8. 27. • & 1 Geo. 4, c. 9, ss. 1—6. 
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also, that the above-mentioned act of 6 & 7 Will. IV. c. 76, 
applies not only^ to papers containing public news, but to 
* those containing any remarks or observations thereon,—if 
printed in any part of the united kingdom for sale, and 
published ‘periodically, or in parts or numbers at intervals 
not exceeding twenty-six days between the publication of 
any two numbers,—where any of the numbers shall not 
exceed two sheets of twenty-one' inches in length, and 
seventeen inches in breadth each, (exclusive of any cover 
or blank leaf, or any other leaf upon which any advertise¬ 
ment or other notice shall be printed); or where any shall 
be published for sale for a less sum than sixpence, ex¬ 
clusive of the duty by that Act imposed (c). 


(c) Sect. 4| Soiled. (A). 
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CHAPTER XII. 

OF THE LAWS RELATING TO HOUSES OP PUBLIC 
RECEPTION AND ENTERTAINMENT. 


Under this general head we shall comprise, I. The Laws 
relating to Public Houses. TI. Those relating to Theatres. 
And as to the first of these, we may remark, that the 
statutes affecting public houses«are of two kinds: the first 
having in view the subject of revenue, the other of police, 
—that is, the proper regulation of these places of public 
reception, and the prevention of the abuses to which they 
are naturally liable. 

The statutes first referred to are those relative to the 
Excise, (a tax the general nature of which has been suffi¬ 
ciently noticed in a former volume (a)); and by one of 
these it is provided {h), that every person who shall sell 
beer, cider or perry by retail, to be drunk or consumed 
in his house or premises—and every retailer of spirits or 
of wine—who shall carry on his business without taking 
out an exfdse licence (c), (upon which the Act imposes a 
certain amount of duty,) shall for every such offence 
forfeit 60/. 

The other description of Acts are those which relate pro¬ 
perly to the licensing of publicans, (a system established 
by a variety of statutes, commencing with the reign of 

(а) Vide RUp. vol. ii. p. fi93. General v. Bailey, 16 Mee. & W, 

(б) 6 Geo. 4, c. 81, B. 26. Sec 74; Saine^v. Same, 1 Exeli. 281. 
also 6 Geo. 4, c. 80. As to wliat (c) As to excise licences, see also 
are " apirits ” within the meaning 7 & 8 Geo. 4, c. 63; 4 & 6 Will. 4, 
of the excise acts, see Attorney- c. 51; 4 8e*5 Viet. c. 20. 
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Edward the sixth’(rf)); and of these the principal one now 
in force is 9 Geo. IV. c. 61, hy which, in addition to the 
excise licence (e), publicans are required to obtain a licence 
from thejmtices/jf the peace o*f the county or place, autho¬ 
rizing them to sell in their public houses exciseable liquors 
by retail. 

By this last-mentioned Act a penalty is imposed upon 
any person selling any .exciseable liquor by retail, to be 
drunk or consumed in his house or premises, without being 
duly licensed so to do(y); and itis^rther provided, that 
no licence for the sale of exciseable liquors shall be granted 
to any person who has not previously obtained from the 
magistrates a licence under that Act ( g );—from which pro¬ 
vision, however, an exception is now introduced by a sub¬ 
sequent Act, in the case of beer, cider and perry, as we 
shall have occasion presently to explain. 

Eor the purj)ose of granting these licences (/*) (which are 
to be annually renewed (i)) to the keepers of inns, ale- 
. houses and victualling houses, the statute directs that there 
shiill be holden a special session of the justices of the peace 
(to be called the General Annual Licensing Meeting) once 
in every year, in every division, county, riding, city, town 
or tjwn corporate throughout England (^); and also, that 
from four to eight special sessions shall be held in each 
year for the purpose of transferring the licences (Z), so 
granted, to other parties proposing to succeed to the same 
public houses; which last-mentioned jurisdiction maybe 
likewise exercised at any petty sessions of the justices (»i).. 
Certain penalties also are provided by the Act, for offences 

{d) See 5 & 6 Edw. 6, c. 25. 3 B. & Adol. 938 ; Reg. v. Deane, 3 

(e) See R. «. Drake, 0 Mau. & Q. 13. 96; Queen «. Belton, 11 Q.B. 

Scl. 116; R. V, Downes, 3 T. R. S60 ; 379 ; The Queen v. Cockburn, 4 EH. 

1 Wins. Burn, 29. & Bl. 265. 

(/) 9 Geo. 4, c. 61, e. 18. (i) 9 Geo. 4, c. 61, s. 13. 

(g) Sect. 17. (&) Sect. 1. 

(A) If a licence is refused, an ap- (1) Bryant o. Beattie, 4 Bing. N. 
peal lies to the county quarter see- C. 254. 
sions. See R.v. Middletex Justices, (m) 5 & 6 Viet. c. 44. 
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against the tenor of these licences, which hind the publican 
not to permit drunkenness or disorderly conduct or the 
like; and these penalties are generally made recoverable 
before two justices (»). • 

Such are the chief regulations in force, with respect to 
obtaining a licence for selling exciseable liquors at a house, 
kept as an inn, alehouse, or victualling house; but by an 
exception recently introduced into .the system, this licence 
is not now required, if beer or cider (o) be the only liquors 
intended to be retailed; for by 11 Geo. IV. & 1 Will. IV. 
c. 64; 4 & 6 Will. IV. c. 85, and 3 & 4 Viet. c. 61 (com¬ 
monly called “The Beer Acts”), various provisions have 
been made for giving greater facilities for the sale of these 
liquors, than was afforded by the former statutes. 

By these Acts, every householder assessed to the poor 
rates, in any parish or place, (and not being a sheriff’s 
officer, or officer employed to execute judicial process,) 
may, without anf licence from the magistrates, apply for 
and obtain an excise licence, (on which a certain duty is 
payable, and which is duly registered and must be annu¬ 
ally renewed,) to enable him to sell beer and cider (j»),—or 
(on payment of a lower duty) an excise licence to sell cider 
only—by retail, at some house situate within such parish 
or place, and specified in such licence ( 9 ). 

But in order to^ obtain such licence, the applicant must 
produce an overseer’s certificate tliat he is the real resident, 
holder* and occupier of such house, and rated to the poor 

* (a) We may take occasion to ob- and porter, and eider to include perry 

serve here, that by 14 Geo. 2, c. 40, (11 Geo. 4 & 1 Will. 4, c. 64, a. 32). 

a. J2 (commonly called the "Tip- (p) 11 Geo. 4 & 1 Will. 4, c. 64, 
pling Act”), no action can be main- a. 30. As to this licence, see 3 & 4 

tained for any debt ob account of Viet. c. 61, a. fi; 11 & 12 Viet, c.49, 

spirituoua liquors, unless the debt s. 2; Reg. o. Charlesworth, 2 L. M.. 
be bond fide contracted at one time, & F. 117; Queen v. Waghom, 1 Ell. 
to the amount of one pound and & Bl. 647. 

upwards. See Hughes v. Done, 1 (?) 11 Qco. 4 & 1 Will. 4, c. 64, 

Q. B. 294; Lansdale v. Clarke, 1 ss, 1, 7; Leicester (Mayor) v. Bur- 
Bxch. 78. gess, 6 B. & Ad. 246. 

(o) Beer is dedned to include ate 
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rate in a certain amount (r); and must enter into a bond 
with one sufficient surety, in%ic penal sum of 20 ^., or two 
sufficient sureties in the ])enal sum of 10/. each, for the 
’payment of such penalties ad he may incur under tlie 
acts {s): and if he is also desirous for permission that the 
liquor should be drunk on the premises, he must, moreover, 
annually deposit with the commissioners, of excise (now 
the Board of Inland Revenue), or other person authorized 
to grant the licence, a certificate “of good character,” 
signed by six i#ted inhabitants of the parish,—of whom 
none shall be maltsters, common brewers, or licensed 
publicans, or owners of licensed public houses (i). 

No such certificate, however, is required, when the house 
to be licensed is situate in London or Westminster, or 
within the bills of mortality ; or within any city or town 
cot porate, or within one mile from the place used at the 
lust election from any town to parliament, where the popu¬ 
lation of such city or town exceeds five thousand : and no 
licence, on the other hand, may be granted, even upon 
certificate, to sell in any such city or town, (whatever the 
population,) unless the house to be licensed is of the value 
of 10 /. per annum (?«)• 

It is moreover required, that every person obtaining a 
licence shall paint conspicuously over the door of his pre¬ 
mises, in such form and manner as the Acts specify, his 
Christian name and surname at full length, and the words 
“ li’censed to sell beer (or cider) by retail,” with the addi¬ 
tion of “ to be drunk on the premises,” or, “ not to be 
drunk on the premises,” as the case may happen to be (ar). 
Penalties are also imposed (as in the case of inns and 
alehouses) on every retailer of beer or cider, who shall 
• 

(r) 3 & 4 Viet c. 61, c. 2. It (») Sect4. 

may be observed that there is no (t) 4 8t 6 Will. 4, c. 83, s. 2. 

compiiAion on the overseer to f^ive (u) Ibid. s. 21. 

this certificate. (The Queen v. Ken. (x) 11 Geo. 4 & 1 Will. 4, c. 64, 

sington, 12 Q. B. 634.) s. 6 ; 4 & 5 Will. 4, c. 84, s. 18. . 
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transgresBi or allow to be transgressed, any of the condi¬ 
tions in his licence; and the pftialties are generally recover¬ 
able before two justices. 

By a subsequent statute also of 18 &*19 Viet. o. 118 
(repealing 17 & 18 Viet. c. 79), it is.provided, both aS 
to licensed victuallers and persons licensed to sell beer by 
retail, and indeed as to all persons generally, that th^y 
shall open no house or place of public resort, for the sale 
of fermented or distilled liquors,—or sell such liquors 
therein (except to travellers or lodgers^—between the 
hours of three and five in the afternoon (or after eleven 
in the afternoon), on Sunday, Christmas Day, Good 
Friday, or any Fast or- Thanksgiving Day, or before four 
in the morning of the day following. 

II. The laws relating to theatres and other places of 
public amusement. 

First, As to tlmitrm. 

The statute 6 & 7 Viet. c. 68, intituled “ An Act for 
regulating Theatres,” (after repealing the then existing 
enactments) (z) inflicts penalties upon any person who shall 
have or keep any house or other place of public resort in 
Great Britain, for the public peiformance of stage plays (a), 
without the authority of letters-patent from the crown, or 
licence from the lord chamberlain of the household, or 
licence from at least four justices assembled at a special 
session, to be holden in the division where the proposed 
theatre is to be situate (h). 

(x) There were enactments on this any part thereof;—^bnt not a thea- 
8u):ject in 39 Eliz. c. 4; 3 Jae. 1, trical representation in a booth or 
e.21; 12 Ann. st. 2, c. 93; 10 Geo. 2, show duly allowed by the justice of 
c. 28; 28 Geo. 3, c. 30. the peace, or other person having 

(a) A *' stage play *' is defined by authority in that behalf, at a fair or 
the act to include any tragedy, co> feast, 8cc. (6 & 7 Viet c. 6*8, s. 23.) 
inedy, farce, opera, burletta, inter- (b) 6 St 7 Viet c. 68, s. 2. By 
lude, melo-drama, pantomime, or 2 &.S Viet c. 47, a. 46, the commie* 
other entertainment of the stage, or sioners of police may authorize any 
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The jurisdiction of the lord chamberlain as to licensing, 
is defined by the Act as extending to all theatres, (not being 
patent theatres,^ within the.parliamentary boundaries of 
London and Westminster; knd within the boroughs of 
Finsbury and Marylebone, the Tower Hamlets, Lambeth, 
and Southwark; and also within those places where the 
sovereign shall occasionally reside (c). The jurisdiction 
of the justices extends*, generally, to all places beyond 
these limits (d): but it is provided, that no licence shall 
be granted by either of these authorities, except to the 
actual and res;)onsible manager of the proposed theatre 
for the time being; who is to give security for the due 
observance of such regulations as the authorities may im¬ 
pose: and also that no licence shall be in force at the 
universities, or w'ithin fourteen miles thereof, without con¬ 
sent of the chancellor or vice-chancellor (c). Penalties are 
moreover imposed on any person who, for hire, acts, or 
causes to be acted, any part of a stage play, in any place 
not being a patent theatre or duly licensed (/). 

The statute furthef empow'ers the justices to make suit¬ 
able rules for ensuring order and decency in the theatres 
to be licensed by them, and for regulating the times when 
they are to be open; which rules may be rescinded or al¬ 
tered by a secretary of state: and in case of any riot or 
breach of rule in such theatre, the justices may order the 

same to be closed. 

» 

The lord chamberlain may also,—as to all theatres 

licensed by him, and also as to patent theatres,—order 

the same to be closed, in case of riot or any public 

occ^ion whatever: and it is provided, that one copy of 

every new' stage play, and of every new act, scene or part, 

* 

I • 

superintendent, with constables, to cu'«tody all persons found therein, 
enter any place used within the (c) 6 & 7 Viet. c. 68, s. 3. 
metropolitan police district for dra- (d) Sect. 6. 
matic entertainment, and which is (e) Sect. 10. 
not a licensed theatre, and take into (/) Sect. 11. 
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prologue or epilogue; or new addition to a prologue or 
epilogue, intended to be acted for hire at nay theatre in 
Great Bntaiii; shall be sent seven days previously to 
the lord chamberlain, for his allowance,*—without which ‘ 
it shall not be lawful to act the same. The lord chamber** 
lain is moreover empowered to forbid the representation 
or performance of any stage play, or any part thereof, in 
any theatre whatever, in any case where such a course 
shall appear to him advisable, whether for the preser¬ 
vation of good manners or decorum, or with a view to 
preserve the public peace; and it is enacted, that every 
person who shall, for hire, act or present,, or cause to be 
acted or presented, any new stage play, act, scene, part, 
prologue, or epilogue, (or any part thereof,) until allowed 
by the lord chamberlain, or contrary to his prohibition, 
shall incur certain heavy pecuniary penalties; and the 
theatre shall also forfeit its licence. 

Secondly, As to other places of amusement. 

It is provided by 25 Geo. 11. c. 36 (^), that every house, 
room, garden, or other place kept* for public dancing, 
music, or other public entertainment of the like kind, in 
London and Westminster, or within twenty miles thereof, 
without a licence from the last preceding Michaelmas quar¬ 
ter sessions,—shall be deemed a disorderly house; and the 
keeper thereof shall forfeit the sum of 100/., and be other¬ 
wise punishable as the law directs in the case of disorderly 
houses (/<). And it is further enacted, that over the door 
or entrance of all such licensed places, there shall be afBxed 
and kept up the words “ Licensed pursuant to act of par- 

(g) This act, which at first was Shutt a. Lewis, 5 Esp. 128; Jhreen 

enacted only for three years, was v. Botheroyd, 3 Car. & P. 471: Gre- 

made perpetual by 28 Geo. 2, c. 19, gory v. TufTc, 6 Car.& P. 271; Gre- 

a. 1. The following are some of the gory v. Tavemor, ibid. 281; Marks 

cases which have arisen under its v. Benjamin, 5 Mee. & W. 565; 

provisions:—Beilis o. Burghall, 2 Levy e. Yates, 8 A. & E. 129 ; Hall 

Esp. 722; Clarke v. Searlc, 4 Esp. v. Green, 9 Exch. 247. 

35: Archer t). Willingrice, ibid. 186; (A) 25 Geo. 2, c. 36, s. 2. 
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liaraent of the twenty-fifth of King George the second 
and that no house of this description is to be opened for 
the purpose of amusement before five o’clock in the after- 
Yioon 

• But this Act has no application to the Theatres Royal in 
Drury Lane and Oovent Garden, or the King’s Theatre in 
tlic II ay market; nor to any patent theatre, or theatre 
licensed by the lord chamberlain of tlie household (A). 

(»} 25 Geo. 2, c. 36, 8, 8. (k) Sect. 4. 
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CHAPTER XIII. . 

OF THE LAWS RELATING TO PROFESSIONS. 

In most employments the rewards resulting from success, 
and the discredit and failure consequent upon incompe¬ 
tency, form a natural and sufficient security to the public, 
that they will not be undertaken without the necessary 
qualifications; but there are professions productive of evils 
so serious or irremediable, when improperly exercised, and 
so liable at the same time to be exercised by unfit persons, 
as to make it reasonable to subject them to the restraints 
of legal regulation. Those which our law deems to be 
of that character, (or those at least which have' especially 
attracted the notica of our legislature as such,) are the 
professions of physicians, surgeons, and apothecaries ; 
and of attornies and solicitors (a). 

I. As to physicians, surgeons, and apothecaries: and 
herein, 

1. As to physicians. The necessity of placing under 
supervision the practitioners of physic and surgery appears 
from our statute book to have been acknowledged long ago; 
for we find, in the third year of Henry the eighth (6), a 
statute, iijtituled ** An Act for the appointing of Physicians 
and Surgeons,” in which, after reciting the inconveniences 
and “ grievous hurt, damage, and destruction of many of 
the king’s liege people,” forasmuch as “ common artificers, 
as smiths, weavers, and women, boldly take upon ^hem 

(а) As to barriiters, vide sup. vol. i. pp. 19, 20; et post, bk. v. c. ill. 

(б) C. 11. 
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great cures, in which they partly use sorcery and witch¬ 
craft,” it is enacted, that no person within London, or 
seven miles thei^of, shall pnvptise as a physician or sui^eon 
without examination and licence of the bishop of London 
or of the Dean of Paul's, duly assisted by the faculty; or 
beyond these limits, without licence from the bishop of 
tlie diocese, or his vicar general, similarly assisted. There 
is a saying, however, of the privilege of the universities of 
Cambridge and ()xford. 

Five yearn afterwards, during the reign of the same 
monarch, a royal charter, dated the 23rd of September, in 
the tenth year of Henry the eighth, was granted for erect¬ 
ing a corporation of-physicians in London; by which the 
above-mentioned superintendence of the bishops, so far at 
least as related to that profession, would seem to have 
been taken away. 

By the statute 14 & 15 lieu. VTII. c. 5, this charter 
was contirmed; and in virtue of such act and charter a 
perpetual college of physicians was established, with a 
constitution of eight etos, to be renewed as need should 
require, of whom one was to be annually elected president; 
and it was ordained, that this college should choose four 
physicians yearly, to supervise all others within London 
and seven miles thereof, “as also- their medicines and 
receipts,” so that such as offended should be punished 
with fines, imprisonment, or other means; and that no 
person should be at liberty to practise within that circle, 
except by the licence of the college, under the penalty of 
5/. per month. All persons were likewise forbidden to 
practise even beyond that circle, unless they should have 
been first examined and approved by the president and 
three elects;- or should be graduates of Cambridge or 
Oxford. 

AHerwardsj by 32 Hen. VIII. c. 40, it was further pro¬ 
vided, that any of the said company or fellowship of phy¬ 
sicians being adipitted by the said president and fellowship, 
might, from time to time, as well within London as else- 
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wberC) practise surgery^ as part of the general science of 
physic, any law to the contrary notwithstanding. 

The charter of the collegjS was subseq*i}ent1y Confirmed 
and enlaiged by the act pf 1 Mar. sess. 2, c. 9, and by 
certain other charters of later dates, viz. the 8th of October, 
in the fifteenth vear of James the first, and the 26th of 
March, in the fifteenth year of Charles the second,—by 
which many important privileges and immunities are fur¬ 
ther secured to that body (c). 

By 17 & 18 Viet c. 114, it is provided that every 
bachelor of medicine and doctor of medicine of the univer¬ 
sity of London shall, by virtue of his degree, and without 
the necessity of undei^oing any further examination, or 
obtaining any further authority or licence, be entitled to 
practise physic as fully in all respects as may be done by 
any bachelor of medicine, or doctor of medicine, of either 
of the universities of Oxford and Cambridge. Provided,* 
however, that the privileges thereby conferred shall not be 
construed so as to extend to the practice of suigery, phar¬ 
macy, or midwifery. 

2. As to mrgeom. It will be seen that the first of the 
statutes we have cited, viz. 3 Hen. VIII. c. 11, expressly 
includes this class of practitioners within its provisions. 
In the same reign sui^eons were again regulated by the 
statute 32 Hen. VIII. c. 42; which, after reciting that in 
London there were then two distinct companies of (bur¬ 
geons, the one called the barbers of London^ and the other 
the surgeons of London^ the first incorporated by Kiilg 
Edward the fourth, the second not incorporated,—united 
these companies together into one body corporate, called 
“The Masters or Governors of the Mystery and Com¬ 
monalty of Barbers and Surgeons of London,*’ and 

(c) The following are some of the College (in error), 5 Bro. P. C. S5Z ; 
coses in which questions respecting R. v. Physicians’ College, 7 T. R. 
the privileges of the college of p')y- 282 ; Moises v. Tliornton, 8 T. R. 

sicians have arisen R. v. Askew, 303 ; CollinS' v. Carnegie, 1 Ad. & 
4 Burr. 2186; Rose o. Physicians' liU. 695. 
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allowed them (among other privileges) to take yearly, 
for the purposes of anatomy, the bodies of four persons, 
,out of those executed for felony. 

Afterwards, by the statute 34 & 35 Hen. Vlll. c. 8, 
notice is again taken of the surgical profession, but of a * 
kind by no means complimentary; for it is recited) that 
the surgeons admitted by virtue of the antecedent act of 
the third year of Henry the eighth, though for the most 
part of small cunning, took great sums of money, and 
impaired their patients instead of doing them good; and 
it is consequently enacted, that it shall be lawful for all 
the king’s subjects, having knowledge of the nature of 
herbs, roots, and waters, to minister to any outward 
disease; any thing in the act of the third year of Henry 
the eighth to the contrary notwithstanding. 

The company of barbers and surgeons, however, still 
continued to subsist; and afterwards by a charter in their 
favour, dated the 15th of August, in the fifth year of 
(^Jharles the first, all persons, (except such physicians a? 
therein mentioned,) were prohibited from exercising sur¬ 
gery within London and Westminster, or within seven 
miles from London, for profit, unless they should be first 
examined by the company’s examiners, and be therein 
duly admitted by the company (cZ). But at length, by 
stiitute 18 Geo. II. c. 15, the body compounded of the 
two callings of barber and surgeon, (so ill assorted accord¬ 
ing to our modem notions,) w'as broken into two distinct 
corporations (e); those thereof who hud been admitted to 
practise surgery being now constituted a body corporate, 
by the namcof “ The Master, Governors, and Commonalty 
of the Art and Science of Surgeons of Londonand at 
' the same time authorized to choose governors, examiners, 
and other officers: and it was enacted, that it should for 
ever %njoy all the same privileges and franchises as the 
members of the former company, being admitted surgeons, 
could have enjoyed under the original act of union and the 

(d) Preamble, 18 Geo. 2, c. 14. ^e) Sharpe v. Law, 4 Burr. 2133. 
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several letters-patent. The letters-patent were again con> 
firmed by charter, the 22nd of March, in the fortieth year 
of Oeorge the third, re-incorporating the ^company by the ^ 
style of ** The Royal College of Surgeons, in London,'* 
and again by charter, the 14th of September, in the 
seventh year of Victoria, when it received the appellation 
of “ The Royal College of Surgeons of England.** The 
charter last mentioned, recites that the college then con¬ 
sisted of members constituted such, cither by the charter 
of the fortieth year of George the third, or by letters 
testimonial under the common seal of the college, as to 
the qualification of such members to practise the art and 
science of surgery; and that the governing body of the 
college consisted of a council, some of whom were exami¬ 
ners for the college; and it proceeds to create a new class 
of members, called felhwa, from whom and by whom the 
council are to be in future elected; and provides that all 
^future examiners be elected by the council, and hold their 
office at pleasure of the council. The charter also con¬ 
tains a clause, that no bye-law or ordinance thereafter to 
be made by the council shall be of any force, until the 
royal approbation thereof shall have been signified to the 
college, under the hand of a principal secretary of state; or 
shall have been otherwise approved in such manner as 
parliament shall direct 

ft 

As to physicians and surgeons it is further to be ob¬ 
served, that the former cannot maintain an action for thsir 
fees, their employment (like that of a barrister) being of a 
merely honorary description (/); but surgeons are entitled 
to recover at law a reasonable compensation for their ser¬ 
vices (y). We have also to notice, in connexion with these 

(/} Ca Litt 26St n. See Chor- (g) See Lipseooibe v. fiolmeB, 2 
ley o. Bolcot, 4 T. B, 817: Little «. Caoii. 441; Baxter*. Gray, Mr Scott, 
Oldaker, 1 Car. St M. 870; But* N. R. 874; Handley o. llenaon, 4 
teraby v. Lawrence, ibid. 277. Secut, C. & P. 110; Simpaon v. Rolfe, 4 
where there ia an actual contract^ Tyr. 325; Riebmoudv. Coles, 1 DowL 
Veitch V. Russell, 3 a B. 628. N. S. 580. 
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professions, the act 2 & 3 Will. IV. c. 75, intituled ** An 
Act for r^ulating Schools of Anatomy;” by which it 
is provided, that the executor or other person having law- 
* ful possession of the body olf a deceased person, and not 
. being mtrusted with it for interment only,—may permit the 
body of such person to undergo anatomical exammation, 
i:(nle8s in his lifetime he shall have expressed, in such man¬ 
ner as in the act provided, a wish to the contrary: or unless 
the'surviving husband or wife, or other known relation of 
such person, shall otherwise require. And further, that the 
secretary of state for the home department may grant 
licences to practise anatomy, to any members of the college 
of physicians or surgeons, or to any graduates or licentiates 
in medicine, or any professor or teacher of anatomy, medi¬ 
cine or surgery, or any student attending any school of 
anafomy, 7 --on application by such parties for the purpose, 
countersigned by two justices of the peace in such manner 
as the Act provides: and that it shall be lawful for persons 
BO licensed to receive or possess for anatomical examina¬ 
tion, or to examine anatomically, the body of any person 
deceased, if permitted so to do by a person having lawful 
authority as aforesaid in that behalf. But no anatomical 
examination shall be lawful, unless conducted at some 
place, of which such secretary of state shall have had a 
w'eek's notice, at a place where it is intended to practise 
anatomy; and the secretary of state is to appoint In¬ 
spectors for all such places, who are to make quarterly 
retjams as to the subjects carried in for examination. By 
this Act also, together with some preceding statutes re¬ 
lating to the criminal law, all former provisions of that law, 
authorizing the dissection of offenders after execution, are 
repealed. 

3. With respect to apothecaries .—The statute f>y which 
apothecaries are regulated is the 55 Geo. III. c. 194, 
which, after reciting (and for the most part confirming) a 
charter of James the first, by which the Society of ^e 
Art and Mystery t>f Apothecaries of the City of London” 

VOL. III. * . X. 



30^ BKi XV. OF PUBLIC RIGHTS.—PT. III. SOCIAL BCONOMY. 

• 

was ix^rporated,•^proceeds to enacti that no person shall 
practise as an apothecary, or act as an assistant to an 
apothecary, in any part of England or Scales, unless he 
shall haire been examined by a court of examiners (to be 
chosen by the master and wardens of the said company, in 
such manner as tlie Act directs); and shall have received 
from Bach court a certificate of his being duly qualified jto 
practise {h). 

This certificate (for which a certain sum is to be paid, 
for the benefit of the company’s funds,) is not to be granted 
to any person below the age of twenty>one, or who has not 
served an apprenticeship of five years to an apothecary, 
and can produce testimonials of sufficient medical educa¬ 
tion and good moral conduct; and any person practising 
without such certificate, is disabled from recovering his 
charges (i), and is moreover liable to a penalty of 20/. for 
every such offence (j). 

It is also provided, that (inasmuch as it is the duty ol 
every apothecary to prepare with exactness such medicines 
as may be directed for the sick, by any physician lawfully 
licensed), any apothecary refusing to compound or sell, or 
negligently compounding or selling, any medicines as di¬ 
rected by any prescription or order, signed with his initials, 
by any physician lawfully licensed, shall incur such penal¬ 
ties and forfeitures as therein set forth (k). And, farther, 
that the master, wardens, and society of apothecaries for 
the time being,—or any persons by them appointed, and 
being not fewer than two, and properly qualified,—piay 

(A) 55 Geo. 8, c. 1S4, 8. 14. As going the examination or obtaining 
to what constitutes practice as an the certificate required by 55 Geo. 3, 
apothecary, see Apothecaries* Com- c. 194. 

pany v. Warburton. 8 B. & Aid. 40; (t) 55 Geo. 8, c. 194. a. 21. See 

Same v. fi^reenough. 1 Q. B. 799. Young o. Geiger, 6 C. B.'Sil. 

Aa to the certificate, see Young v. (j) See Brown v. Hobinson, 1 Car. 
Geiger, 6 C. B. £41. By 6 Geo. 4, & P. 264; Apothecaries Copipany v. 

e. 188, s. 4, every person holding a Greenwood, 2 B. & Adol. 709; Apo. 
warrant as surgeon or assistant sor- tiiccaries* Company ». Burt, 6 Exuh. 
geon in the army or navy, may prac- 868. 
rise as an apothecary, without under* (k) 55 Geo. 8, c. 199, s. S, 
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at all reasonable times in the day enter the shops | 
of any apothecaries throughout England and Wales, and 
search and examine whether the medicines and drugs be 
wholesoine, and meet for the health of the subjects of the 
realm; and. may destroy such as they find to be otherwise; 
and may report to the master and wardens of the society 
the names of the offenders: who are made liable to a fine 
of 5/. for the first, lOZ. for the second, and 20/. for the 
third offence (/). 

The Act contains, however, a proviso that nothing therein 
shall affect the business of a chemist and druggist (m), in 
the buying, preparing, compounding, dispensing (n), and 
vending, of drugs, medicines, and medicinable compounds, 
wholesale and retail (o): nor shall interfere with the rights 
of the universities of Cambridge or Oxford, the College of 
Physicians or of Surgeons, or the Society of Apothecaries 
respectively, except as altered by that Act (p). 


(l) S5 Gi‘o. 3, c. la-l*, 8. 3. 

(m) Sect. 28. Sec, as to this ex. 
ception, The Apothecaries' Company 
V. Greeuou|;h, 1 Q. B. 709. 

. (n ) A s to the meaning of dispenm- 
iioH in pharmacy, see Apothecaries* 
Company v. Burt, a Bxch. 363. 

(o) By 1‘1 & 13 Viet. c. 13, the 
sale of arsenic and ursenious pre.pu- 
ratipns is subjected to restrictions. 
Particulars arc to be entered by the 
vendor, and signed by the purcliaser, 
of the day of sale, the name, abode, 
and condition of the purchaser, the 
quantity sold, and the purpose fur 
which required. Where the pur> 
chaser is unknown to the vendor, 
the sale must be in the presence of a 
person known to the vendor, and to 
whom also the purchaser is known. 
The purchaser must be a person of 
full age;‘and the arsenic must be 
coloured with an admixture of in- 
digo or soot, unless where rept*e. 

X. 


sented by the purchaser to be re¬ 
quired for some jmrpose for which it 
would be rendered unfit by such ad- 
mixture ; when it may be sold in a 
quantity of not less than ten pounds. 
But the act docs not extend to ar. 
senic forming part of the prescrip.' 
tion of a member of the mediqfd 
profession; or sold by wholesale, to 
retail dcUlcrs, upon orders in writing 
in the ordinary course. 

(/») By 15 & 16 Viet. c. fiO-re- 
citing that a society had been {vnied 
and incorporated in 1843, called “The 
Pliarmaceutical Society of Great Bri¬ 
tain,’* and that it was expedient to 
prevent ignorant and incompetent 
persons from assuming the title of 
pharmaceutical chemists (or of mem. 
hers of that society},—it is provided 
that every person duly examined by 
the examiners of the. society, and 
having obtained from them certifi¬ 
cates of competency to practise as 
2 . 
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11. As to attornies and 9oUcitora(g). 

The statutes raiating to this branch of the legal profes- 
sion, being very numerous ai^ complicated, were amended^ 
and consolidated by 6 A 7 Viet. c. ‘73 (r), by which the 
previous enactments as to the qualificatiou, admission, and 
regulation ofattomies and solicitors are repealed. 

By this statute it is enacted, that no person shall act as 
an attorney or solicitor, or as su6b sue out any writ or 
process, or commence, cany on, solicit or defend, any ac¬ 
tion or other proceeding in the name of any other person 
or in his own name, in any court of civil or criminal juris¬ 
diction, or in any court of law or equity in England or 
Wales, unless he shall have been admitted, enrolled, and 
be otherwise duly qualified, to act as attorney or solicitor, 
either previously to, or else in pursuance of, that sta¬ 
tute (s). 

To entitle a person, for the future, to this admission, and 
enrolment, it is required, 1st, that he shall have served, 
(having been duly bound by contract in writing so to do,) 
with some practising attorney or solicitor in England or 
Wales, a clerkship of five years (r); or (if he shall have 


pharmaoeutical chemists, shall be 
** entitled to be registered, and that 
^ne but persons so registered shall 
assume that title. And it is also 
enacted that the examinations shall 
not include the theory and practice 
of medicine, surgery, or midwifery, 
and that no member of the medical 
professibn shall be entitled to be re> 
gistered. 

(q) As to attornies and solicitors, 
■ee also post^ bk. v. c. tii. As to 
notaries puSttOf see 41 Geo. 3, e. 73; 
6 & 7 Viot c. 90; Queen v. Scri¬ 
veners’ Company, 8 Q. B. 089. 

(r) Aa to how far 2 Oeo. 2, c. 28, 
ia repealed by thia atatute, see Hodge 
«. Bird, 6 Man. & G. 1020. 


(f) A person who acts as an at¬ 
torney without being properly quali- 
fled, is liable to be indicted for a mis. 
demeanor. (Ex parte Buchanan, 8 
Q. B. 838.) By 7 A 8 Viet c. 101, 
a. 68, however, clerks and office to 
boards of guardians, &c., undar the 
Poor Laws, may commence op''de- 
fend proceedings before magistrates 
in special or petty sessions, or out of 
sessions, without being so qualified. 
As to the admission of attornies and 
sdicitofi of colonial courts, into the 
courts of England, see 20 & 21 Viet 
c. 89. ^ 

(t) 6 &T Viot 0 .73^ ss. 2,3. (See 
Ex parte Davies, 8 Q. B. 864; Ex 
parte Bateman, 6 Q. B. 888.) See 
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• 

taken a degree, under suoh circumstance as in die Act 
mentioned, at Cambridge, Oxford, Dublin, Durham, or 
London) a clerkship of threo years (u). And, 2iidly, that 
in addition and subsequently to such service, he be ex¬ 
amined by„pr by direction of, one or more of the judges at 
Westminster,—or (in the case of a solicitor) hy the Master 
of the Rolls,—touching his articles, service, fitness and 
capacity to act. * 

For ibis purpose the judges, or any eight of them, in¬ 
cluding the three chiefs,—or (in the case of a solicitor) the 
Master of the Rolls,—may from time to time appoint ex¬ 
aminers, and make such rules as to the examination as they 
may think proper (x ); and the judges, (or Master of the 
Rolls, as the case may be,) upon being satisfied by such 
examination, or*by the certificates of such examiners, of 
the competency of any candidate for admission, shall ad¬ 
minister to him such oath as specified in the Act, viz., 
** that he will truly and honestly demean himself in prac¬ 
tice,” and also the oath of allegiance; and after such oaths 
shall cause him to be admitted as an attorney of the said 
courts of law at Westminster,—or as solicitor of the High 
Court of Chancery, as the case may be,—and his name to 
be enrolled as an attorney or solicitor of such courts; 
which admission shall be written on parchment, signed by 
such judges, (or Master of the Rolls,) and impressed with 
the proper stamps (y). 

It is moreover enacted, that there shall be a RegUtrar of 
att^mies and solicitors, whose duty it shall be to keep an 
alphabetical list or roll of all attomies and sotidtors, and 
to issue certificates as to persons who have been duly ad- 

9 Will. 8, c. 2S, 8. 69; 7 ft 8 Viet is now granted in respect of dqirees 
%. 86 {19 ft 20 Viet c. 81; Ex parte in the Queen's University, Ireland. 
WilUaois. 26 L. J. (Q. B.) 107, as to (a) 6 ft 7 Viet c. 78, ss. 16,17, 
the stajpping and enrolment of the 18. See the present regulations, 
articles' of clerkship. approved by the judges, H. T. 1868. 

(») 6 ft 7 Viet c. 78, s. 7. By 14 (p) 6 ft 7 Viet e. 78, as. 15,16. 

ft 15 Viet. c. 88, the same privilege 
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mitted and enrolled; and the duties of this office are by the 
Act committed to* the “ Incorporated Law Society/’ until 
some person shall be appointed in their room (s^). 

Such a certificate from the Registrar, of due admission ‘ 
and enrolment, must be produced to the proper authorities,- 
by any person desirous of practising as an attorney or 
solicitor, before he can obtain the stamped certificate re¬ 
quired by the Stamp Act, 55 Geo. Ill. c. 184(a), autho¬ 
rizing him to practise for the ensuing year (5); and in 
order to obtain such Registrar’s certificate, a declaration 
in writing, signed by the attorney desirous of practising, 
or by his partner, or in some cases by his London agent, 
containing his name and address, the courts of which he 
is an admitted attorney or solicitor, and the date of his 
admission, must be delivered to the Registaar (c). And if 
any attorney or solicitor shall practise in any of the courts 
aforesaid, without having obtained a stamped certificate for 
the current year, he shall be incapable of maintaining any ‘ 
action or suit to recover his fees or disbursements for 
business done under such circumstances (^). 

The statute, we are considering, also contains the fol¬ 
lowing regulations;—among others of less general in¬ 
terest :— 

That no attorney or solicitor shall have more than two 
clerks, bound by contract in writing as aforesaid, at one 
and the same time ,* nor any such clerk after he shall have 
left off business, or while he himself acts as a clerk: and 


(s) 0 & 7 Vict.'c'. 73, 8. JU. 

(a) As to the duty now payable 
for this certificate, see 16 &^7 Viet, 
c. 68, in schedule. 

(3) 6 &; 7 Viet c. 78, b. 22. 

(e) Sect 28. 

(d) 6 & 7 Viet c. 78, b. 26. See 
Brunswick v, Crowl, 4 Exch. 492. 
Although tmcerf^cated, an attorney 
may recover fees, &c., due for buai- 
ness not having reference to any 
BuitB or proceedings. (RiulianlB e. 


SufBcld, 2 Exch. 616; Greene'*«. 
llecce, 8 C. ift. 88.) It may be ob- 
Berved that an attorney who neglects 
to procure or renew hia certificate 
for one whole year, cannot after¬ 
wards procure one from the Regis- • 
trar, or cause his original one to be 
renewed, without the order of a court 
or judge. As to this, see 6 & 7 Viet 
c. 78, s. 25; Reg. Gen. II. T. 1853 
(Attorneys). 
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that if he become bankrupt, or take the benefit of the 
Insolvent Act, or be imprisoned for debt for twenty-one 
days, the court may order his clerk to be discharged or 
’ assigned over to some other person (e). 

• That a person so bound as aforesaid as clerk for five 
years to an attorney, or solicitor, may serve one of those 
years as pupil with a practising barrister, or * certificated 
special pleader, or witb the London agent of the attorney 
or solicitor to whom he is bound (/). 

That clerks whose masters have died or left off business 
during the term, or whose articles have been cancelled 
or discharged, may enter into new articles with other 
masters, which shall be available for the residue of the 
term (g). 

That all persons admitted as attomies of one of the su¬ 
perior courts of law at Westminster may, upon production 
of a certificate thereof, be admitted in any other court of 
law in England or Wales, upon signing the roll of the 
same; and that persons admitted as solicitors in the High 
Court of Chancery may, in like manner, obtain their ad¬ 
mission in all other courts of equity; and in the Court of 
Bankruptcy (A). 

That no attorney or solicitor, who shall be a prisoner in 
any gaol or prison, may commence or defend any action, 
suit, or proceeding in law, equity, or bankruptcy; or main¬ 
tain an action for fees for business done during such his 
cohflnement (i): and that no practising attorney or soli- 


, i(e) 6 & 7 Viet. c. 73, as. 4, 3. 

(/) Sect. 6. 

(g) Sect IS. 

(A) Sect. 27. See as to fflelck at- 
torniefl, Ex parte Roberta, 6 Man. & 

• G. 1049. See aa to admisaion to 
practiae in the Lord Mayor’s Court, 
Queen e. Lord Mayor, &c. of London, 
13 Q.l3.'l. An attorney haa, by the 
common law, the privilege of not 
being liable to be aued (generally). 


except ill the court or courts to 
which he belongs. (See Gage’a case, 
Hob. 177; Gardner v. Jeaaop, 2 
Wila 42; Lewis p. Kerr, 2 Mee. & 
W, 226; Walford v. Fleetwood, 14 
Mee. k W. 449.) But tbia privilege 
will not exempt him from being sued 
in a county court, 12 & 13 Viet c. 
101, a. 18. ^ 

(0 6 & 7 Viet c. 78, a. 31. 
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qitor shall be a justice of the peace in England or Wales, 
except in counties or towns corporate haviiig justices by 
charter or otherwise (A). . , 

And that no attorney or Solicitor shall commence an 
action or suit for his fees or charges in respect of any busi- ■ 
ness whatever, until after the expiration of one calendar 
month after* a bill of his costs and charges, signed by 
such attorney or solicitor, shall have been deUvered to the 
party to be chaiged(/): and such party may, on a proper 
apjidication, obtain an order for referring such bill to be 
taxed (m); and for staying all proceedings to rebover the 
amount thereof in the meantime. An order may also be 
obtained directing an attorney or solicitor to deliver his 
bill (when he has not done so ); and cdso an order for his 
delivering up, upon payment of what is due, all deeds, 
papers and documents in his possession or power touching 
the business in such bill comprised (n). 

It is provided, however, that the Act Shall not extend to 
the examination, admission, rights, or privileges of any 
person appointed to be solicitor to the treasury, customs, 
excise, post-office, ^stamp duties, or any other branch of 
the revenue; or to be the solicitor of the city of London ; 
or the assistant of the council for the af&irs of the admiralty 
or navy; or the solicitor to the board of ordnance (o). 

(it) 6 & 7 Viet. c. 73, 8. 31. joint-Btoek company, see Blandy v. 

(1) Sect. 87. Ab to the delivery De Burgh, 6 C. fi. 623. 
of an attorney'a bill, in compliance (t») Aa to taxing bills for agency 
wixh thu aection, see the following business, *see Smith «. Dimes, 4 
recent cases: Cook v. Gilliard, 1 El. Exch. 82. * 

& Bl. 26 i Cozens v. Graham, 12 (n) 6 & 7 Viet. c. 78, s. 37. See 

C. B. 896; Pigot v, Cadman, 26 Brooks e. Bockett, 9 Q. B. 847. 

L. ^.(Exch.) 134. As to its delivery (e) 6 & 7 Viet c. 73, s. 47. 

when the party to he charged is a 
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CHAPTER XIV. 

OF THE LAWS HSLATING TO BANKS. 


The invention of banking appears to be due to the Re¬ 
public of Venice. So early as the year 1171, Jews were 
accustomed to keep benches in the market place of that 
state for the exchange of money and bills; and banco being 
the Italian for benchf banks may have taken their denomi¬ 
nation from this circumstance. 

In our own country, the business of banking appears to 
have been originally carried on by the goldsmiths; and 
accordingly we find it recited in an Act of the 22 & 23 
Car. II. ^Hhat several persons, being goldsmiths and others, 
** by taking up or borrowing great sums of money, and 
** lending out the same for extraordinary hire and profit, 
** have gained and acquired to themselves the reputation 
“ and name of bankers (a). 

Afterwards, in the reign of William and Mary, the pro¬ 
ject was conceived, (in imitation, as it would seem,.of the 
banks of Amsterdam and Genoa, already founded,) of 
establishing in Ei^land a national institution of the same 
description; and in 1694, parliament was accordingly 
, prevailed upon, though with difficulty (owing to appre¬ 
hensions then entertained of the policy of the measure,) 
to pass an Act sanctioning the creation of that great cor¬ 
porate body, which has since become so celebrated, under 
the deflomination of ** The Governor and Company of the 
Bank of England.*' 


(a) £r«e Jacob’s Diet, in tie Bankers. 
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c 

Our present laws relative to banking apply either to 
the Bank of England,—or to certain establishments of a 
very recent origin, commonly denominated joint-stock 
banks,—or to private banks.' In proceeding to give.some' 
account of the legal history of the first, we shall be led 
by necessary, connexion to notice that of the two latter 
also. 

The Act already referred to as the origin of the Bank of 
England, was the 5 W. & M. c. 20. It empowered their 
Majesties to receive voluntary subscriptions from any per¬ 
sons (native or foreign), or from any bodies corporate, to 
the amount of 1,200,000^, to be paid into the Exchequer 
towards the prosecution of the war with France {b); and, 
by letters-patent under the Great Seal (which were in fact 
afterwards granted under date 27th July, 1694), to incor¬ 
porate all such subscribers into a company, to be called 
The Governor and Company of the Bank of England 
and such subscribers were to be paid, out of the duties to 
be levied under that Act, 100,000/. per annum (c). It was 
provided, however, that they should not borrow more than 
1,200,000/., so as to owe more than that sum at a time, 
unless upon such funds as should be agreed in parlia¬ 
ment (e/); and—that their Majesties* subjects might not be 
oppressed by the said corporation, by their monopolizing 
or " engrossing any sort of goods, wares, or merchandize,** 
—they were prohibited from buying and selling goods (e). 
But the Act declared the Bank entitled, nevertheless, to 
deal in bills of exchange; or to buy and sell bullion, 
gold, or silver; or to sell any goods whatsoever, which 
should be left with it in pledge, and not redeemed at 
the time agreed upon, or within three months after; or 
to sell goods, the produce of lands which it should have 

purchased (/): and from the time of the passing of the 

• 

(5) fi W. & M. c. 20, as. 19, 41. (e) Sect. 27. 

(e) Secti. 19, 20. (/) Sect. 28. 

{i) Sect. 28. 
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Act, or soon afterwards, we find that the Bank began the 
practice, which it has ever since maintained, of issuing its 
own notes {g), 

* By. subsequent Acts, its capital was progressively en¬ 
larged, and an exclusive privilege or monopoly established 
in its favour'(A); for by one of these, 8 & 9 Will, Ill. c. 20, 
(explained by 15 Geo. II. c. 13, s. 5,) it was enacted, that 
no other bank, or company in the nature of a bank, should 
be allowed to be established by act of parliament within 
this kingdom (i): and by others, (viz. 6 Ann. c. 22 and 39 
& 30 Geo. III. c. 28,) that it should not be lawful for any 
other corporation, or for more than six persons united in 
partnership, in England, to borrow, owe, or take up any 
money on their bills or notes, payable on demand, or at 
less time than six months from the borrowing thereof(^). 
And though tliese exclusive privileges, (popularly called 
the Bank Gharter,) have been since in part relinquished, 
they are also in part still extant, as we shall have oc¬ 
casion more particularly to explain in the course of tlie 
chapter. 

Subject, however, to the Bank Charter, as from time to 
time modified, tlie trade of banking has, from its first in¬ 
troduction, been always free; and other banks, besides the 
Biink of England, have consequently been long established 
among us, and that both in London and the country; 
though as between the country and the London banks, the 
folhSwing distinction has practically obtained, that tlie 
former have usually carried on business, like the Bank of 
England, as hanks of issuej that is, have made payments 
by their own notes'; while, on the other hand, the latter 
have been hanks of mere depont, that is, have made pay- 

• 

( 4 ') Vide Bank of England v. An- v. Bank of England, 6 Bing. N. C. 
derson, 8 Bing. N. C. 683, 684. 418. 

(/<) AS to the Bank’s exclusive pri- (i) 8 & 9 Will. 3, e. 20, s. 28. 

vilegc, vide Bank of England v. An- (ft) 6 Ann. c. 22, s. 9. 

dersun, 3 Bing. N. C.653,684; Booth 
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rnents in cash and Bank of England notes only, and not 
in notes of their own. 

The character of the Bank .of England,,and of its trans¬ 
actions, has always maintained, nerertheless, an importance 
far greater than that of any of these establishments: for 
while it has carried on the business ordinarily incident to 
banking,—such as receiving deposits of money, issuing its 
own paper, and discounting mercantile bills,—'it has ^en 
also employed as a great engine of state, by receiving and 
paying the interest due to tbe pnblic creditors (1), (for 
which it has received an allowance from the public (m);) 
by circulating exchequer bills; by accommodating the 
government with immediate advances, on the credit of 
distant funds; and by assisting generally in all the great 
operations of finance. Its advances to the government, 

’ however, are subject to the restrictions imposed by 59 
Geo. III. c. 76, which enacts, in conformity with an early 
regulation (n), that it shall not be lawful fbr the Bank to 
advance or lend to the Crown miy money whatever, upon 
the credit of any exchequer bill or treasury bill, or other 
government security, or in any other manner whatever, 
without the express and distinct authority of parliament 
for that purpose first obtained; but without prejudice to 
its right of purchasing any exchequer bilb or government 
securities, then by law permitted; or to its advancing at 
the receipt of the Exchequer any money whatever, not 
cxeeeding in the whole die sum necessary to make good 
any deficiency in the Consolidated FundCo) at the close of 
any quarter, upon the credit of exchequer bills, issued 
under the authority of the act 57 Geo. 111. c; 48, or the 
act 59 Geo. III. c. 19. 

In the year 1797, owing to a temporary failure in pub-, 
lie credit, and a consequent run upon the Bank, it was 

({) As to the national debt; vide Geo. 8, e. 4, b. 61 7 & 8 Yici. c. 82. 
aup. vol. II. p. 562. («) 5 M; ft W. c. 20, b. 80. 

(m) Ab to this allowance, Bee 48 (o) Vide Bup. vdi. ii. p. 587. 
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deemed neoessary to restrain it for a limited period from 
making payments in cash; and an act of parliamenti 37 
Geo. 111. c. 45, .was passed in that year for the purpose, 
the provisions of which were continued, by subsequent 
acts (p), until the .1st of May, 1823, when the restriction 
ceased. 

, In the year 1826, the Bank consented to an arrange¬ 
ment (g)f by which it was authorized, (so far as its already 
existing powers might be deemed inadequate to the pur¬ 
pose,) to extend the circulation of its paper, by establishing 
in country districts banks of its own; managed by its 
agents on the spot, and called branches; while on the other 
hand it relinquished in part its exclusive privileges; so as 
to admit, (within certain limits, and subject to certain con¬ 
ditions,) the introduction of other banking corporations,— 
and of banking companies not incorporated, even where 
the members of each of the latter exceeded six in number,^ 
with power to issue bills or notes, though payable on de¬ 
mand, or at less time than six months from the borrowing: 
which corporations and companies have been since com¬ 
monly denominated joint-stock banks (r). 

Both these objects were earned into effect by the 7 Geo. 
IV. c. 46. As to branches of the Bank of England, it is 
provided, that it shall be lawful for the said governor and 
company to authorize any committee or agents to carry 
on banking in their behalf^ at any place in England; and 
to give them the necessary powers of management and 
superintendence; and to issue to such agents, or their 
officers or servants, cash, bills, notes, and other securities; 
subject, however, to a proviso, that this power shall be 

. {p) '37 Geo. 8,' c. 91 { 88 Oeo. 3, {q) Vide 7 Geo. 4, c. 46, se. 1,15. 

c. 1; 42 Geo. 8, c. 40; 43 Geo. 3, (r) So called, aUo, in the title of 

c. 18; 44 Geo. 3, e. 1 ; 54 Geo. 3, 1 & 2 Viet. c. 96, and 7 8r 8 Viet 

c. 99; %5 Geo. 3, c. 28; 56 Geo. 8, c. 118, &c. As to joint-stock eom- 

c. 40; 58 Geo. 8, c. 37; 59 Geo. 3, panics in general, vide sup. p. 140. 
c. 49. * 
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exercised in such manner, as may from time to time be 
appointed by bye-Jaws made at a general court; and, in 
default of such bye-laws, by the governor, deputy go¬ 
vernor and directors, or the mijor part of them; and 
also to a proviso, that in any place where banking shall 
be so carried on, on behalf of the said governor and com¬ 
pany, any promissory note, issued on the account in such 
place, shall be made payable in coin in such place as well 
as in London (s). In addition to which enactments, with 
respect to branch banks, it has been since provided by 
3 & 4 Will. IV. c. 98, that after Ist August, 1834, all the 
Bank of England’s promissory notes on demand, which 
shall be issued at any place in England out of London, 
where banking shall be carried on on behalf of the Bank 
of England,*—shall be made payable at tlie place where 
such notes shall be issued. And further, that the Bank 
of England shall not be liable to pay, at a branch bank, 
any note of the Bank of England not made specially pay¬ 
able there; but, on the other hand, shall be bound to pay 
in London all notes, whether those of the Bank of lilng- 
land itself, or its branches (0* ’ 

As to the introduction of Joint Stock Banks, the same 
statute, 7 Geo. IV. c. 46, provided, that after the passing 
of that Act it should be lawful for any corporation eixicted 
for the purpose of banking,—or for any number of persons 
iH co-partnership, though consisting of more tlian six,—to 
chrry on the trade of bankers, in England: and to issue their 
bills or notes at any places in England exceeding sixty-ftye 
miles from London, payable on demand, or otherwise, at 
some place or places specified upon such bills or notes, ex¬ 
ceeding sixty-ftve miles from London, and not elsewhere. 
But it also required the names and places of abode of all 
the members of every such bank to be registered at the 
Stamp Office in London; and made each of its members 


(■) 7 Geo. 4, c. 46, s. 16.' 


(0 3 & 4 Will. 4, c. 98, bs. 4, 6. 



CHAP. XIV.—OF THE LAWS RELATING TO BANKS. 319 

severally liable to an execution for any of its debts, pro> 
vided he were a member when the cause of action accrued, 
or at any subsequent period prior to the judgment; subject 
' only lo the further proviso that no execution should be 
issued after he had ceased to be a member for three years. 
At the same time, the Act bestowed on every, such bank as 
was not incorporated, tlie privilege of suing and being 
sued in the name of a “public officer,” appointed by 
itself for that purpose. 

By the edect of this Act, banks may be considered as 
having become subject to the distribution referred to at 
the outset of the chapter,—that is, as consisting either of 
the Bank of England (including its branches), joint-¬ 
stock banks, or of private banks; by the last of which 
terms arc to be understood all banking establishments 
distinct from the Bank of England, and not of such a 
nature as to require to be registered as joint-stock banks. 

The Bank Charter had been originally limited to deter¬ 
mine upon twelve months’ notice after Ist August, 1705; 
but the period has been since from time to time enlarged 
by many successive acts of parliament (or). By one of 
tliese, already alluded to, the statute 3 & 4 Will. IV. c. 98, 
the former privileges are confirmed, subject to the modifi¬ 
cation they had received; but it is declared that any cor¬ 
poration or partnersliip, (though consisting of more tlian 
sixj) may carry on banking in Loudon, or within sixty-five 
miles thereof, provided that it do not borrow, owe, or take 
ujp^ in England any money on their bills or notes payable 
on demand, or at less than six months from the borrow¬ 
ing. And the Act reserves a power to any corporation or 
' partnership carrying on business beyond the radius of 
.sixty-five miles,—and not having any house of business or 

(«) Sec the following acts:—3 55 Geo. 3, c. 16; 56 Geo. 3, C.-96; 

Geo. 1* c. 8; 15 Geo. 2, c. 13; 24 7 Geo. 4, c. 46; 3 & 4 WiU. 4, c. 98; 

Geo. 2i c. 4: 4 Geo. 3, c. 25; 21 7 & 8 Viet. c. 32. 

Geo.8,c.60; 39&40Geo.8,c.28; * 
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estaUidimeBt m bankers in London or within the radius,— 
tO'make and issue their bills and notes, payable on demand 
or otherwise, at the place where issued (being beyond the 
radius), and also in Londcm; and to have an a^nt or 
agents in Londcm, or at any other pbuie at which such 
bills or notes shall be made payable, for the purpose of 
payment only (y). But it is prorided that no such bill pr 
note shall be for any sum less than 5/., or be re-issued in 
London or within sixty-five miles thereof («). * 

This Act also contains tlie following regulation: that 
after the 1st August, 1834, unless and until the legislature 
shall otherwise direct, tender of a note of the Bank of 
England, expressed to be payable to bearer on demand, 
shall be a legal tender to the amount therein expressed, for 
all sums above 5L; so long as such bank shall continue to 
pay, on demand, their notes in legal coin: but subject to a 
proviso, that it shall not be a legal tender by the Bank 
itself or its branches (a). 

Such was the history of the law relative to banks, prior 
to the passing of the act of 7 & 8 Viet. c. 32(&), for 
further continuance oT the Bank Charter. But by that 
statute great and extensive changes have been introduced. 
For it lays down a new system of regulation affecting 
not only the Bank of England, but ail bankers whatever: 
its main object being to place the general circulation of 
the country upon a sounder footing; and to prevent as 
much as possible those fluctuations in the currency, to 
which many of our commercial embarrassments have been 
ascribed. 

First, then, as to the Bank of England, This Act con¬ 
tinues its charter or exclusive privilege (subject to the mo- 

« 

(y) 8 & 4 Wi|l. 4, c. 98. s 2. See (6) Amended by 19 8c 20 Viet c. 20. 

alio 4 Will. 4, e. 88. See alio 17 & 18 Viet. c. 83, i. 1], 

(c) 8 & 4 WiU. 4, 0 . 98, f. 1. defining what ihall be deenfed ImnA 

(a) Ibid. 1 .6. As to tender, vide nefet within the meaning of 7 & 8 
■up. voL It. p. 581. * Viet. e. 82. . 
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difications therein coi^ned); but makes it determinable 
upon twelve months* notice to be given after Ist August, 
1855, and upon, repayment of certain debts therein par- 
'ticulajized. It also provides, that the issue of its notes 
payable on demand shall hereafter be kept distinct from 
its general banking business; that it shall, oaSlst August, 
1844, transfer to its issue department’* securities to the 
value of 14,000,0001. (iucluding the debt due to it by the 
public), and so much of the gold coin, and gold and sil¬ 
ver (c) bullion, then held by it, as shall not be required by 
its banking department: that thereupon there shall be 
delivered out of the issue department into the banking de¬ 
partment, such an amount of Bank of England notes as, 
together witli those in circulation, shall be equal to the ag¬ 
gregate amount of the securities, coin, and bullion so trans- 
fen ed to the issue department: that the whole amount of its 
notes in circulation, (including those delivered to the banking 
department,) shall be deemed to be issued on the credit of 
such securities, coin, and bullion: that the amount of such 
securities shall not be increased, but may be diminished 
and again increased, so as not to exceed on the whole the 
sum of 14,000,000/.: and that, after such transfer as just 
mentioned to its issue department, it shall not be lawful 
fur the (irovemor and Company to issue Bank of England 
notes, either into its banking department, or to any person 
whatever, save in exchange for other Bank of England 
notes, or gold coin, or gold or silver buHion, or securities 
acquired in the issue department under the provisions of 
the Act And further that an account of the notes issued 
by the issue department, and of the securities, gold coin and 
gold and silver bullion therein; and also of the capital 
stock and deposits, money and securities in the banking 
department;—shall be transmitted weekly to the conpiiB- 
sioners of stamps and taxes, (now called tlie Board of 

(e) The silver bullion is not to exceed one<founh of the gold coin and 
bullion. 


VOL. III. 


Y. 
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Inland Revenue,) in such form as the Act prescribes, and 
published by them in the London Gazette. And by the 
same statute it is also provided, that all persons .shall be 
entitled to demand from the Issue department of the Bank ‘ 
of England notes in exchange for gold bullion, at the rate of 
3/. \7s. 9<f. per ounce of standard gold(d). 

As to banks of issue (other than the Bank of England); 
the Act provides, that in future it shall not be lawful for 
any banker to draw, accept, make, or issue any bill or note, 
or engagement for the payment of money, payable to bearer 
on demand : or to borrow, owe, or take up any money, on 
his bills or notes payable to bearer on demand,—-except 
that it shall be lawful for any banker, who on the 6th May, 
1844, was carrying on the business of a banker, and was 
then lawfully issuing his own notes, to continue to issue 
them. But if he become bankimpt, or cease to carry on 
the business, or discontinue the issue of notes, either by 
agreement with the Bank of England, or otherwise, his 
privilege in this respect is at an end, and incapable of re¬ 
vival. It is also provided, that such banker shall not here¬ 
after have in circulation a greater amount of notes, than the 
average amount which he had circulated before the Act; 
such average to be ascertained in such manner as the Act 
provides. And further, that if any such banker as last 
aforesaid shall cease to issue his own notes, it shall be 
lawful for her Majesty in council, upon application of the 
Bank of England, to authorize the Bank of England to 
increase the 14,000,000/. of securities in the issue depart¬ 
ment, in the proportion of two-thirds of the amount so 
withdrawn from circulation. 

And lastly, as to banks in general^ (other than the Bank 
of England,) it is provided by the same Act (e): that every 

(<^7 A 8 Viet c. 32, R, 4s As to notes payable on demand. See, lu 
the standard, vide sup. vol. ii. p. to stamps onjbankers* notes in ge- 
532. By 7 & 8 Viet c. 32, s. 7, neral, 55 Geo. 3, c. 181; 9 Geo. 4, 
the Bank of England is discharged c. 23; 17 & 18 Viet. c. 83. 
from liability to stamp duty on their (e) 7 & Viet. c. 32, s. 21. 
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banker shall, on the 1st of January in every year, or 
within fifteen days after, make a return to the Board of 
Inland Uevenue^^of the name, residence, and occupation of 
* every, member of the partnership; of the name of the firm; 
and of the place where the business is carried on: and the 
Board shall, on or before 1st March in every.year, publish 
the same in some newspaper circulating either in tlie town 
or county. 

It is also declared, that, for the future, it shall be lawful 
for all partnerships, (though exceeding six in number,) 
carrying on the business of banking in London, or within 
si^ty-five miles thereof,— to draw, accept, or indorse bills 
of exchange not being payable to bearer on demand, any¬ 
thing in the act of 3 & 4 Will. IV. c. 98, to the contrary 
notwithstanding (/). 

By another Act, 20 & 21 Viet. c. 49, (“ The Joint Stock 
Banking Companies Act, 1857,") new provisions have 
been very recently made with respect to banking com¬ 
panies {g). It subjects them, generally, to the regulations 
of the Joint Stock Companies Acts, 1856, 1857(A); but 
with proviso that no banking company, (whether existing 
or future,) shall be registered as a “ limited’* company. It 
provides also, that, notwithstanding any prior enactment to 
the contrary, it shall be lawful for any number of persons, 
not exceeding ie/i, to carry on the business of banking in 
partnership, in all respects as any company, if consisting of 
nokmore than sixy could previously have done;—that*any 

• iy) As to the recovery of peiml- be placed under its provisions,— 

ties under the provisions of 7 & 8 which, as regards the separate lia- 

Yict c. 32, see 8 & 9 Yict. c. 76, bility of members,‘were similar in 
s. 6. general to those of 7 Geo. 4, c. 46. 

* (g) There had been a previous But by 20 & 21 Yict c. 49, s. 12, the 

Act of 7 & 8 Yict. c. 113 (amended 7 & 8 Yict. c. 113, is now repealed 
by 19 & 20 Yict c. 100), for the re> as to any banking company frrmed 

gulatioy of all Joint Stock Bunks hereafter; or formed under the Act 

formed on or after 6th May, 1844; last mentioned, and registered under 
with power for banks formed before 20 & 21 Viet. c. 49. 
that day, to petition her Majesty to (A) Yidc sup. p. 140. 

Y. 2 
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seven or more persons, associated for the purpose of bank¬ 
ing, may register themselves as a company under that 
act; subject, however, to the conditions that the shares 
into which the capital is divided shall not be of less 
amount than 1001. each;—and'that unless so. registered, 
not more than ten persons shall, after the passing of that 
Act, form themselves into a partnership for banking, or 
carry on the business of banking (£). 


(j) By an Act of the same session, intent to defraud, converting it to 
20 & 21 Viet. c. bankers, &c., their own use, shall be guilty of a 
being Intrusted for safe custody with misdemeanor, and may be sentenced 
property of another person, and, with to penal servitude. 
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CHjipTEB XV. 

OF THE LAWS RELATING TO THE REGISTRATION OF 
BIRTHS, DEATHS, AND MARRIAGES. 


The registration of births, deaths, and marriages,—a prac¬ 
tice so important in every country, for the authentication of 
the civil rights of individuals, and the promotion of many 
objects connected with the science of political economy,— 
has been but very recently introduced among us; though 
another species of registration, having reference to baptisms, 
burials, and marriages, liad been long in use, and is, in re¬ 
gard to the two former ceremonies, still in force. It is to 
this more antient method, which, (as connected with the 
offices of the Church, and originally directed by the canon 
law,) may be termed the ecclesiastical^ that we shall first 
advert; and our attention will next be directed to the new 
method of registering births, deaths and marriages, which 
may be termed, by way of distinction from the former, the 
^ivil. 

I. As to the ecclesiastical mode of registration. 

■'"This system is said to be coeval with the -Protestant 
Church ; having been first established by Cromwell, Lord 
Vicegerents^ in the thirtieth year of Henry the eighth, 
1638(a). Various enactments for its confirmation were 
passed in succeeding reigns; and by a canon(6) in the 
time of James the first, still in force, and by several sta¬ 
tutes* particularly 52 Geo. III. c. 146, further provisions 
were made for its regulation. 


(a) Godolph. Abridg. 144. 


^(6) Canon 70,1 Jac. 1, 1667. 



326 BK. IT. OF PUBLIC RIGRTS.—PT. III. SOCIAL ECONOMY. 

« 

This statute, so far as it relates to the registry of mar> 
riageSf was repealed on the introduction of the civil 
^ethod hereafter to be described ; but.still remains in 
force as regards haptisms and huruds {d)y and it provides, 
that registers of public and pri^te baptisms smd burials, 
solemnized according to the rites of the Established Church, 
in any parish or chapelry in England, shall be made 
(within seven days after the celebration of the same) (e) 
by the rector, vicar, curate, or other officiating minister 
of the parish, in books of parchment or’ durable paper; 
wherein such particulars shall be inscribed, and in such 
form and manner, as by the schedule, to the Act annexed, 
is set forth (/). 

In cases where the baptism or burial is performed fit any 
place other than the parish church or churchyard, by a 
clergyman not being the rector, vicar or curate of the 
parish, he must transmit on that or the following day a 
certificate that he has performed such ceremony, to the' 
minister of the parish, who shall duly enter it among the 
parish registers ( g). 

The books wherein such entries are made are to be care¬ 
fully preserved by the officiating minister in a dry well- 
painted iron chest ; and are not to be removed therefrom 
except for the purpose of making such entries, or other 
such specific purposes as mentioned in the act (h). ^ 

An annual copy of the contents of these register books, 
certified by the minister, is to be transmitted by the 
churchwardens, by post, to the llegistrar of the diocese (i), 

(d) 6 &7 Will 4, c. 86, s. 1. As (/) Sect 1. 
to the registration of burials, in (g) Sect 4. It is^nacted, by 20 
ground provided under the Burial & 21 Viet c. 81, s. 16, that this pro- 

Acts of 16 & 16 Viet. c. 86; 16 & vision shall not apply where the' 

17 Viet. c. 1S4 i 17 & 18 Viet. c. 87; ceremony of burial is performed in 

18 & 19 Viet cc. 79, 128; 20 & ground provided under the ,above- 

21 Viet. c. 81,—see 16 & 17 Viet mentioned Burial Acts. 

c. 131, s. 8. (h) Sect. 6. 

(f) 62 Geo. 3, (v 146, s. 3. (i) The registrar of every vicar- 
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who is bound to make report tq the bishop whether he has 
duly received such copy or not {j ): and alphabetical lists 
of the entries ar^ directed to Jbe made out by the registrar; 
which are to be open to public search at reasonable times 
upon payment of certain fees (A). 

It is further enacted, that any person who knowingly 
ipscrts any false entry into these registers or the certified 
copies, or 'who forges any part thereof, or wilfully destroys 
lh» same, or knowingly certifies any fraudulent or defective 
copy, shall be guilty of felony (J ): and HI is liable to penal 
servitude for fourteen, years (»i). 

TI. Of the civil system of registration. 

'rills above is a succinct account of the ecclesiastical and 
more antient method of registration; but the entries there- 
bv obtained were found in fact to be often both incomplete 
and inaccurate, and otherwise inadequate to the purposes 
designed,— being, (among other objections,) commemora¬ 
tive not of births and deaths generally, but only of such 
as are attended with the [5roper ceremonies of the church. 
Accordingly, on the 28th March, 1833, a committee of the 
House of (Commons was appointed to consider and report 
u})on “ the general state of parochial registers, and the 
“ laws relating to them, and on a general registration of 
births, baptisms, deaths, and marriages.in England and 
“ Wales;” and the report of this body led to the intro¬ 
duction, (wholly independent of and co-existent with the 
.method for registering baptisms and burials above men¬ 
tioned,) of the system for registering birtJts, marriages and 
deathsf which we are about to describe. 

The statutes which contain the law upon this subject are 
the 6 & 7 Will. IV. c. 86 (considered as one Act with the 

general or diocese has also, by 7 & 8 (Ac) 52 Geo. 3, c. 146. See Steele 
Viet. c. 68, 8. 2, to tranamit a yearly v. Williams, 8 Exch. 625. 
report of bis fees, &c. to a principal (1) 7 & 8 Viet c. 68, s. 14. 

secretary of state. (m) Ibid. See 20 & 21 Viet c. 3. 

(J) Sects. 7, 8. 
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preceding chapter of the same yeari intituled “ An Act for 
Marriages in England ” (a); and 7 Will. IV. & 1 Viet 
c. 22. 

By these Acts the guardidns |of every poor law union 
throughout England and Wales, (or the Poor Law Board, 
in the case of places not possessing a board of guar¬ 
dians (o),) are directed to divide the union or parish, of 
which they have the care, into as .many districts as they 
shall think proper (subject, in case of a division by guar¬ 
dians, to the apiUpval of the Registrar-general herein¬ 
after mentioned),—each of which districts is to be called 
by a distinct name, and shall possess a Registrar, who 
shall be resident therein (p). 

The Registrars of each union are subjected to the er- 
vision of their '^superintendent Registrar,”—an office to 
be filled as of right, (in case of his due qualification and 
acceptance,) by the clerk to the guardians of the union, 
during the pleasure of the Registrar-general {q). 

These superintending registrars are in their turn sub¬ 
jected to the authority of an officer, to be appointed under 
the Great Seal,—and to hold office during the pleasure 
of the crown,—called " the Registrar-General of births, 
deaths, and marriages in England ” (r); to whom, subject 
to such regulations as shall be made by a principal secre¬ 
tary of state (s), the general superintendence of the whole 
system, and the practical details (where no specific direc¬ 
tions are given by the Acts), are entrusted. 

Provision is also made by the Acts, for the establishment, 
of a proper office, to be called the " General Register 
Office” (t); and register offices for each union (to be placed 

(n) 6 & 7 Will. 4, c. 85, s. 44. As (r) Sect 2. 

to this act, vide sup. voL ii. p. 257. (s) Sect 5. 

(o) 6 & 7 Will. 4, c. 86, s. 10. As (<) By 15 & 16 Viet c. 25, this 

to 0 ttra-paroeAial places, see 20 Viet office may be established in any place 

c. 19. or places, that may appear to the 

(p) Sects. 7,10,11,16. commissioners of the treasury to be 

(g) Sect 7. ' fit and convenient 
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under the respective Superintendents), for the preservation 
and safe'custody of the registers when collected (u); and 
^they also contain regulatipn^, as to the unifonn construc¬ 
tion and durable materials' of the bookSf wherein the entries 
are to be made {x)* ‘ 

Such is an outline of the machinery of tho system—the 
practical working out of which in the first instance depends, 
it will be seen, upon the* Registrars, 

Their duties are threefold. 

1. As to births. Every Registrar is authorized and re¬ 
quired to inform himself carefully, of every birth which 
shall happen in his district; and to learn and«register, as 
soon after the event as may conveniently be done, such 
p#ticulars as are required by the schedule annexed to 
the 6 & 7 Will. IV. c. 86, to be registered touching such 
birth (y); and the father or mother of any child bom,—or 
the occupier of any house in England wherein any child 
shall be born,-*-wiflry, within forty-two days after the day of 
such birth, give ii(>tice thereof to the Registrar of the dis¬ 
trict (z); and within the same period, the father or mother 
of any child bom in England—or, in case of their death or 
other inability, the occupier of the house— shall, (upon 
being requested so to do (a),) give information, to the 
best of his or her knowledge and belief, of the several 
partioulars required to be known and registered touching 
the birth of such child (&). 

After the expiration of the above-mentioned period of 
fopty-two days, registration may still take place; but in 
this case a solemn declaration as to the tmth of the parti¬ 
culars required must bti made by the father or guardian, or 
some person present at the birth (c); and the entry of the 
birth must be signed not only by the Registrar but by the 


6« 7 Will. 4, c. 86, s. 0. 

Sect 17. 

(y) Sect. 18. 

(s) Sect. 19. • 

(a) Upon pun of bfing liable to 


an indictment for a misdemeanor. 
R. V. Price, 11 Ad. & El. 727. 

(6) 6 & 7 Wm. 4, c. 86, B. 20. 

(c) Sect 22. 
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Superintendent Registrar; and a fee is payable to each of 
these officers by the person reo^^ring the registry to be 
made (rf). And after the expiraaon of silt calendar months ^ 
from the time of the birth, no registry thereof can. upon 
any pretence be made,—except fn the case of child bom 
at sea (e). 

2ndly. As to marriages, —The forms as to the registrq^- 
tion of marriages were incidentally described in a former 
part of the work, so far as to supersede the necessity of 
now recurring to them(/); and it therefore only remains 
to advert to the duties of the Registrar— 

3rdly. A|^ to deaths, —Every Registrar is authorized and 
required to inform himself carefully, of every death which 
shall happen in his district; and to learn and register/iis 
soon after the event as conveniently may be done, such 
particulars concerning the same as in the 'schedule before 
mentioned contained {g ); and the occupier of every house 
in England, in which any death shall happen, may, within 
five days after the day of such death, give notice-thereof 
to the Registrar of the district (/O; and some person pre¬ 
sent at the death, or in attendance during the last illness, 
of any person djing in England,—or in default of all such 
persons, the occupier of the house in which s.uch death 
has happened, (or if the occupier be the person dying, then 
some inmate,) shall —within eight days after the day ^f the 
death—give information, (upon being requested so to do,) 
to the Registrar, according to the best of his or her know¬ 
ledge and belief, touching such particulars as are reqmi:ed 
to be known and registered touching the death; and in the 
case of an inquest upon the body, such information is to 
be conveyed to the Registrar by the coroner before whom 
such inquest is held (i), 

• 

6 & 7 Will. 4, c. 86, b. 22. gistrars of Marriages. • 

(e) Sect. 23. (g) 6 & 7 Will. 4, c. 86, a. 1% 

(/) Vide sup. vol. ii. p. 268. (h) Sect. 19. 

By 19 & 20 Viet. c. 119, a. 16. the (i) Sect.;23. 

Begiatrar-geDeral niuy appoint I^e- 
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And it is further provided, that, four times in every year, 
each district Registrar deliver to his Superintendent, 

certified copy of all thei entries made by him (A),—and 
finally the register itself, upon the book being filled; and 
that the Superintendent, at the same intervals, shall trans¬ 
mit the same to the Registrar-general (/). 

• The duties of this last-mentioned officer, into whose 
hands the documents thus ultimately fall, consist,—in ad¬ 
dition to the general supervision of the working of the 
whole system,—in examining, arranging and indexing tlie 
certified copies so sent; and in compiling a!)stracts of their 
contents, to be transmitted once a year to*a principal 
secretary of state: by whom such abstracts are afterwards 
to'*be laid before parliament (m). 

The abstracts which have been in fact delivered by the 
RrgistraE-generah in pursuance of the duty last mentioned, 
are the more valuable from its having been required, (as a 
matter of official regulation,) that, in the registers of deaths, 
a medical statement in each instance of the cause of death 
should be annexed,—in addition to the particulars required 
by the statute. This part of the information obtained 
under the new system seems calculated ^o advance, in a 
very important degree, the interests of mankind ; by fur¬ 
nishing accurate data, upon a large scale, to those who 
are engaged in nosological inquiries, or in endeavours to 
improve the sanatory condition of the labouring classes. 

Before we conclude this* chapter, we may remark, that, 
at*the time of tlie introduction of the new system of regis¬ 
tration, certaiqi,commissioners were appointed for inquiring 
into the state and authenticity of an)^ registers (other than 
parochial) which at that time existed. This commission 
Succeeded, in the course of a .few years, in discovering 
about 7000 which were deemed authentic ; and the docu- 
mentsTso discovered were, by 3 & 4 Viet. c. 92, placed under 


(it) 6 & 7 Will. 4, c. 86, s. 32. 
(0 Sect 34. 


(w) Sect 6. 
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the care of the Registrar-general,—together with records of 
the marriages and baptisms her||ofore performed in the 
Fleet and King's Bench pilisons, and at otlier irr^alar, 
places. And the same statute nrovides, that all registers 
and records deposited in the (xeneral ‘Register Office by 
virtue of that Act, except such registers as therein parti¬ 
cularized of marriages and baptisms at the Fleet and else¬ 
where,—shall be deemed to be in'legal custody, and shall 
be receivable in evidence in all courts of justice, subject 
to the provisions of that Act (n). 

(ii) 8 & 4 Viet. c. 92, 8. 6. 



. BOOK V. 

s • 

OF CIVIL INJURIES. 


CHAPTER 1. 

OF THE REDRESS DF CIVIL INJURIES BY THE MERE 
ACT OP THE PARTIES. 

♦ - 

At the opening of these Commentaries, the objects of mU" 
nicipal law were considered as consisting in the establish¬ 
ment and maintenance of the rights severally due to the 
different members of the commi^ty; rights having been 
previously defined as the libertiei' and advantages guaran¬ 
teed, by the implied contract of society, to each individual, 
in return for his submission to those laws by which the 
same rights are secured to his fellow citizens (a). And 
this occasioned the distribution of our laws into two por¬ 
tions : one relating to rights; ^d the other to violation of 
ri’^ts, or (in more ordinary language) wrongs. 

In the consideration of the first of these subjects, rights 
were distinguished into four kinds, viz. Personal rights; 
2, Rights of properly; 3, Rights in private relations; 4, 
'Public rights;—which have respectively formed the subject 
of the four preceding Books of these Commentaries: and 
we are now, therefore, to proceed to the examination of 
wrongs, an inquiry evidently posterior in its nature to the 

fa) Vide sup. vol. i. pp. 29, 1S5. 
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former, as right is the positive idea of which wrong is the 
mere privation; and the two |ubjects stand in the same 
connection with each other a.s jus with injuria^ or fas with 
nefasih). 

Wrongs (as we had also occasion b«^re to remarlc (c)) 
jj^e divisible into two sorts; civil injuri^ and Crimes, The 
former arc the violations of private or public rights, when 
considered in reference to the injury sustained by the indi¬ 
vidual, and consequently as subjects for civil redress or 
compensation; the latter are the violations of private or 
public rights, when considered in reference to their evil 
tendency as regards the community at lai'ge, and accord¬ 
ingly visited with punishment [d). To investigate the first 
of these species of* wrongs, with their legal remedies, or 
modes of redl^ss, will be our employment in the present 
Book; and the other species will be reserved till the next 
or concluding volume. 

[The more effectually to accomplish the redress of civil 
injuries, courts of justice are instituted in every civilized 
society, in order to protect the weak from the insults of 
the stronger, by expounding and enforcing those laws by 
which rights are defined, and wrongs prohibited. This 
remedy is therefore principally to be sought by application 
to these courts of justice; that is, by civil suit or action. 
I^OT which reason our chief employment in this volume will 
be to consider the redress of private wrongs, by suit or 
action in courts. But as there are certain injuries of such 

a natme that some of thmii permit, and others require, a 

•• 


(4) 3 B1. Coro. 2. 

(c) Vide sup. Toh i. p. ISK 

(d) According to Blackstonci **the 
** former are an infnngemeiit or pri- 
“ vation of the private or civil rights 

belonging to individuals, consi. 
'* dered as individuals. The latter 
'* are a breach and violation of pub- 
*'lic rights and duties which affect 
“ the whole community, considered 


“ as a community." (8 Bl. Com. 2.) 
But there is an inaccuracy in this 
form of definition. It makes the 
difference depend on the nature of 
the right violated. But it is clear 
that a violation of the tame ri^lit will 
sometimes amount to a civil injury, 
and sometimes to a crime,—as in 
the case of a battery. 
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[more speedy remedy, than can be ha(f in the ordinary 
forms of justice, there is allowed in those cases an extra¬ 
judicial or eccentrical kind of remedy; of which we shall 
'first of all treat,*before we consider the several remedies 
by suit; and, to that en([, shall distribute the redress* of 
private wrohgs into three several species; first, that which 
is obtained by the mere act of the parties' themselves; 
secondly, that which is.effected by the nuere act and ope¬ 
ration of law; and, thirdly, that which arises from suit 
or action in courts, which consists in a conjunction of the 
other two, the act of the parties co-operating with the act 
of law. 

• 

And, first, of that j^edress of privafie injuries which is 
obtained by the mere act of the parties. This is of two’ 
sort^; first, that which arises from the act of the injured 
party only; and, secondly, that which arises from the joint 
■act of all the parties together: both of which we shall con¬ 
sider in their order. 

Of the first sort, or that which arises from the sole act 
of the injured party, is, * 

I. The defence of one’s self, or the mutual and reciprocaL 
defence of such as stand in the relations of husband 'and 
wife, parent and child, master and servant. In these cases, 
if the party himself, or any of these his relations, be forcibly 
attacked in his person or p^^operty, it is lawful for him to 
refiel force by force; and the breach of peace which hap- * 
pens, is chargeable upon him only ivho began the affray (c). 
For the law, in this case, respects the passions of the hu¬ 
man mind; and (when external violence is offered to a man 
himself, or those to whom he bears a near connection,) 
makes it lawful in him to do himself that immediaie justice, 
to which he is prompted by nature, and wdiich no prii- 

(«) 2 Roll. Abr. 54C ; 1 Hawk. P. that on the master’s right to defend 
C. 131. But see Bac. Abr. Master the servant, there has ^cn a dif- 
and Servant (P.), where it is observed ference of opinion. • 
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[dential modfes'^ strong enough to restrain. It considers, 
ihat the future process of law k by no means an adequate 
remedy for injuries accompanied‘with force; since it is 
impossible to say, to what‘wanton lengths of rapjlne or' 
cr&elty outrages of this sort might be carried,^unless it were 
permitted a man immediately to oppose one violence with 
another. Self-defence, tlierefore, as it is justly called the 
primary law of nature, so it is not, neither can it be in fact, 
taken away by the law of society. In the English law par¬ 
ticularly, it is held an excuse for breaches of the peace, 
nay, even for homicide itself (/); but care must be taken, 
that the resistance does not exceed the bounds of mere 
defence and prevention; for then the defender, would hidt- 
self become an ag^essor. • 

IL Recaption or reprual is another species of remedy 
by the mere act of the party injured. This happens when 
any one hath deprived another of his property in goods or 
chattels personal, or wrongfully detains one’s wife, child, 
or servant; in which,case the owner of the goods, and the 
husband, parent, or master, may lawfully claim and retake 
them, wherever he happens to find them; so it be not in a' 
riotous manner, or attended with a breach of the peace. 
The reason for this is obvious; since it may frequently 
happen that the owner may have this only opportunity of 
doing himself justice: his goods may be afterwards con¬ 
veyed, away or "destroyed; and his wife, children, or ser¬ 
vants,‘concealed or carried out of his reach; if he had.no 
speedier remedy than the ordinary process of 'law. If, 
therefore, he can so contrive it as to gain possession, of his 
property again, without force or terror, the law favours and 
will justify his proceeding. But as the public peace is a 
superior consideration to any one man’s private property; 
and as, if individuals were once allowed to use p(riyate 
force as a remedy for private injuries^all social justice must 
cease, the strong would give law to the weak, and every 
man would revert to a state of nature; ftfr these reasons it 
' (/> 1 (lale, P. C. 485, 486. 
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[is provided, that this natural right of recaption shalhnever 
be exerted, where such exertion must occasion strife and 
bodily contention^ or endangor the peace of society. If, 
for instance, my horse is taken away, and I find him in a 
common, a fair, or a public inn, I may lawfully seize him 
to my ow’n use; but I cannot justify brcakii^ open a 
private stable, or entering on the grounds Of a third person, 
to take him, except life be feloniously stolen ig) ; but must 
have recourse to an action at law. 

III. As recaption is a remedy given to the party him¬ 
self, for an injury to his personal property, so, thirdly, a 
remedy of the same kind for injuries to real property, is 
by entry on lands, w^licn anotlier person without any right 
has taken possession thereof.] In this case ^which depends 
in some measure on like reasons with tlie former), [the 
I>arty entitled may make a formal but peaceable entry (A) 
on the lands, declaring that thereby he takes possession; 

• which notorious act of ownership is equivalent to a feodal 
investiture by the lord ; or he may enter on any part of it 
in the same county, declaring it to be in the name of the 
whole (i) : but if it lies in diflerent counties, he must make 
different entries; for the notoriety of such entry or claim to 
the pares or freeholders of Westmoreland, is not any noto¬ 
riety to i\\& pares or freeholders of Sussex. Also, if there 
be two disseisors, the party disseised must make his entry 
oil both; or if one disseisor has conveyed the lands with 
livejiy to two distinct feoffees, entry must be made on 
both (7e) ; for as their seisin is distinct, so also must be the 
act which divests that seisin.] But no entry can in the 
nature of things be made on hereditaments incorporeal (/) ; 

• .fa) 

(^) Higgins V. Andrews, 2 Roll. R. Will. 4, c. 27. Et ride post, bk. v. 
55, 56; I^BBters and Puwlie's case,- c. ix. 
ibid. 20S i 2 Roll. Abr. 5(15, 566. (!) Co. Litt. 417. 

(A) As the time withiiAhich (A) Ibid. 262. 
an entry may be made, after the (/) 3 Bl. Com. 206. 
right of entry accrues,'see 3 & 4 

a 

VOL. III. Z. 
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] and in evel^'^castt'^here this remedy is available, it [must 
j be pursued in a peaceable and easy manner; and not with 
' force or strong hand (»i). For, if otte"turns or keeps another 
out of possession forcibly, this is an injury of both^ a civil 
and a criminal nature. The civil is remedied by immediate 
restitution; .which puts the antient possessor in statu quo: 
the criminal injury or public wrong, by breacl? of the king’s 
peace, is punished by fine to the king.] For by .5 Rich. 1J. 
st. 1, c. 8, 15 Rich. 11. c. 2, and 8 Hen. VI. c. 9, forcible 
entries are proliibited; [and by the last of .these statutes, 
upon complaint made to any justice of the peace, of a f(>r- 
cible entry, with strong hand, on lands or tenements; or a 
forcible detainer after a peaceable entry; he shall try the 
truth of the complaint by jury, and upon force found, shall 
restore the possession to the party so put out: and in such 
case, or if any alienation be made to defraud the possessor 
of his right, (which is likewise declared to be absolutely 
void,) the offender shall forfeit, for the force found, treble 
damages to the party grieved, and make fine and ransom 
to the king. But this, by a subsequent clause in the same 
statute, enforced by 31 Eliz. c. 11, does not extend to such 
as endeavour to keep possession mavu forti afler three 
years’ peaceable enjoyment of cither themselves, their an¬ 
cestors, or those under whom they claim (»).] 

IV. [A fourth species of remedy by the mere act of the 
party‘injured, is the abatement, or removal, of nuisances. 
What nuisances are, and their several species, we shall.Jfjnd 
a more proper place to inquire under some of the subse¬ 
quent divisions (o). At present we shall only observe, that 
whatsoever unlawfully annoys or doth damage to another, ' 
is a nuisance: and such nuisance may be abated, that is. 


(in) Newtun t). Uorland, 1 Man. & c. 15; R. v. Wilson, 3 Ad.El.817; 
G. 644. R. V. Harland, ibid. 826; Newton e. 

(h) As to forciblo «ntry and dc- HarlHd, ubi sup. 
tainer, see also 4 Inst. 176; 21 Jac. 1, (»} Vidcjiost, bk. v. c. vni. 



CHAP. 1.—OF REDRESS BY ACT OF PARTIES. 339 


[taken away or removed, by the party aggrieved tbea'eby, so 
as he commits no nut in the doing of it (p) nor occasion 
(in case of a primte nuisanceX?)) &ny damage, beyond 
what the removal* of the inconvenience necessarily re¬ 
quires (r). [If a house or yrall is erected so near to mine 
that it stops my antient lights, which is 9k private nuisance, j 
1 may enter my neighbour’s land and peaceably pull it 
down (s') ;] or if the boughs of my neighbour’s tree are 
allowed to grow so as to overhang’ uiy land, which they' 
had not been accustomed to do, 1 may, on his refusal to 
remove such part of them as are in that position, effect the 
removal myself (<)• [Or if a new gate be erected across 
the public highway, wliich xf^xicommon (or public) nuisance, 
any of the king’s subjects passing that way may cut it 
down and destroy it(«). And the reason why the law 
ullo\^s this private and summary method of doing one’s 
self justice is, because injuries of tliis kind, which obstruct 
oi* annoy such things as arc of daily convenience and use, 
require an immediate remedy ; and cannot wait for the 
slow progress of the ordinary forms of justice. 

V. A fifth case, in which the law allows a man to be 
his own avenger, or to minister redress to himself, is that 
of disfreinitig cattle or goods for non-payment of rent or 
other duties: or, distreiiiing another's cattle damage fea- 
santy Uiat is, doing damage or trespassing upon his land. 
The former intended for the benefit of landlords, to prevent 
tenants from secreting or withdrawii^ their effects to his 
prejudice; the latter arising from the necessity of the thing 
itself, as it might otherwise be impossible, af% future time, 
'to ascertain whose cattle they were that committed the 
trespass or dam^e. 

(p) 5 Rep. 101; 9 Rep. 55; (t) Norris v. Baker, 1 Roll. Rep. 

Houghton f. Butler, -!• T. R. 364. 394; Lodie v. Arnold, ubi sup. Aa 

(q) Lodie V. Arnold, 2 Salk. 458. 'to, trees overhanging public ways, 

(r) Cooper v. Marshall, 1 ^urr. vide 5 & 6 Will. 4, c. 50, s. 65. _ 

261. (h) Janies v. Hayward, Cro. Car. 

(«} R. V. Rosewell, 2 b^alk. 459. 184. 

z. 2 * 
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{As the law of distresses is a point of great use and 
consequence, it shall be considered with some minuteness: 
by inquiring, first, for what injuries a distress may be 
taken; secondly, what things may be distreined; ancT, 
thirdly, the manner of taking,^'disposing of, and avoiding 
distresses. 

And, first, it is necessary to premise, that a distress (x), 
districiWf is the taking of a personal chattel out of the 
possession of the wrongdoer into the custody of the party 
injured, to procure a satisfaction for the wrong committed. 
1. The most usual injury for which a distress may be 
taken, is that of non-payment of rent. It was observed in 
a former volume Cy), that distresses were incident, by the 
common law, to every rent service^ and, by particular reser¬ 
vation, to rent charyes also;] and that by statute 4 Geo. II. 
c. 28, the same remedy was also extended in general to 
rent sechf rents of assize^ and chief rents. [Bo that now wc 
may lay it down as an universal principle that a distress 
may be taken for any kind of rent in arrear (s); the detain¬ 
ing whereof beyond the day of payment is an injury to 
him that is entitled to receive it («).] But as it is of the 
definition of rent, that its amount be certain or capable of 
being readily reduced by either party to certainty, so it is 
held that where the sum to be paid by the tenant is not 
Axed by agreement express or iiuplied, but depends on 
what shall be considered as a reasonable compensation for 

{x) The thing itself taken by tliis which it may have been made pay- 
pvoceas, as well as the process itself, able. Thus in a yearly tea^incy, 
js in our law books very frequently and with absence of any express 
called a dittresa. 9 stipulation to the contrary, it is nut 

(y) Vide sup. vol. i. pp. 673, in arrear till after the expiration of 
674. ■ the year. (Sec Uuckley o. Taylor, 

(x) Vide Bradbury v. Wright, 2 2 T. II. 600; Collett v. Curling, 40 

Doug. 624; Newman v. Anderton, 2 Q. 11. 783.) 

N. U. 224; Buttery v. Robinson, 8 (a) As to distress by the execu- 

Bing. S92. Rent is said to be in tor of a lessor seised in fee, see 32 
arrear if it remain unpaid at any Hen. 8, c. 37; 3 & 4 Will. 4, c. 42, 
time after the expiration of tlie s. 37. 
year, quarter, or other period, at 
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the use of the premises,—no distress for it can legally be 
made (5). 2. [For neglecting to do suit to the lord’s | 
court (c), or other certain personal service (r/), the lord may f 
(listrein of common right. 3. For amercements in a \ 
court IcctyU (jistress.may berhad of common right; but not 
for amercements in a court baron, without a special pre- ] 
scription to warrant it (e). 4. Another injury, for which ’ 
distresses may be taken, is where a man finds beasts of a 
stranger wandering in his grounds damage feasant {f ); 
that is, doing him hurt or damage, by treading down his 
grass, or the like : in which case,] supposing the trespass 
not to be rendered excusable by the defective state of the 
fimees, or the like(^), [the owner of the soil may dis- 
trein them,] while they so remain 'on his grounds, [till 
satisfaction be made him for the injury he has thereby 
sus^uined (/<).] 

‘ [Secondly: as to the things which may be distreined, or 
taken in distress, we may lay it down as a general rule. 


• f 

(ft) Rcgnart v. Porter, 7 Bing. 451; 
Warner v. Potehett, 3 11. Sc Adol. 
928; Dunk ». Hunter, 5 B. & A 
322. An to tlie term within which a 
distress may be made after the right 
to diiitrain accrues, see 3 & i- Will. 
4, c. 27, 8R. 2,3, 42; James v. Salter, 
2 King N. C.505; 3 King. N.C.514. 
As to distraining for an ap/mrUutied 
rent, vide Neale v. Mackenzie, I 
Mee. & W^ 758; Hevis v. Watson, 
5 Med'.'& W. 255. As to the extent 
of the remedy by distress in cases of 
bankruptcy and insolvency, and as 
'against execution creditors, see 7 & 
8 Viet. c. 98, ss. 18, 67; Phillips v. 
SlATvill, 6 Q. B. 9H. 

(c) Bro. Abr. tit. Distress, 15. 

(d) Co.JLitt. 90 i 2 Saund. by W ins. 
168, n.fl). 

(c) B^^nl. 36. 

{/) It^^ms that the conirnon law 


right of distress for damage feasant 
is not eoniiiied to ealtle, see Amber- 
gate, See. Railway Company o. Mid¬ 
land Railway Company, 2 Ell. & 
Bl. 793. 

(g) 2 Saund. by Wins. 28||e, note 

( 0 . 

(A) Besides these distresses,which 
are at the common law, there are 
others iiitrodueed for recovery of 
duties and penalties imposed hy act 
of parliament, in special cases—as 
for the assessments made by com- 
missioiiers of sew(^ (7 Ann. e. 10), 
or for the relief of the poor (43 Eliz. 
c. 21; 17 Geo. 2, c. 38, s. 7; 4 & 5 
Will. 4, c. 76, 8. 49). Such dis¬ 
tresses, being in the nature of execu¬ 
tions (Hutchins v. Chambers, 1 Burr. 
589), are usually attended with a 
power of Ktle. 
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[liiat all chattels personal are liable to be distreined, unless 
particularly protected or exempted. Instead, therefore, of 
mentioning what things afe distreinable, it will be easier 
to recount those which are not so, with the reason .of their 
particular exemptions (jn). Afld, 1. As every thing which is 
distreined is presumed to be the propeity of the wrong¬ 
doer, it will follow that such things wherein no man ran 
have an absolute and valuable* property, (as dogs, cats, 
rabbits and all animals/eru? naturtg^) cannot be distreined. 
Yet if deer, (which are feroi naturae) are kept in a private 
inclosure for the puspose of sale or profit, this so/ar changes 
their nature, by reducing them to a kind of stock or 
merchandize, that they ipay be distreined for rent(w). 
2. Whatever is in the personal use or occupation of any 
man, is for the time privileged and protected from any 
distress,] in order to prevent the danger, which might 
otherwise arise, of a breach of the peace (o); as an axe 
with which a man is cutting wood, or a horse while a man 
is riding him (jp). [But horses drawing a cart may (cart 
and all) be distreined for rent in arrear.] 3. I’hings de¬ 
livered to a person exercising a public trade, to be carried, 
wrought, or managed in the way of his trade (y), [shall not 
be liable to distress: as a horse standing in a smith’s shop 
to be shoed, or in a common inn; or cloth in a tailor’s 
house (r); or com sent to a mill or market;] or goods sent 
to an auctioneer to be sold by him («). [For all these are 

(m) Co. Litt. 47. (f) See Simpsonv. Hartopp, )ViIIcs, 

(n) Davies v. Fowel, C. B. Ilil. 512; Gisbourn v. Hurst, 1 Salk, 

11 Geo. 2 ; Willea, 47. 250; 2 Saund. by Wins. 290, n. (/); 

(o) Storey «. Robinson, 6 T. R. 1 Smith’s Leading Cases, 187 : 

188; Co. Litt. 47. Muspratt«. Gregory, 3 Mee. & W. 

(p) Itislaiddown by niackstone, 677; Joule«.Jackson, 7 Mee. &W. 
(vol. iii. p. 8,} on the authority of a 454; Gibson v. Ireson, 3 Q. B. 39; 
case in 1 Sid. 440, that a horse may Finden v. M'Laren, 6 Q. B. 891. 

be distreined while his rider is upon (r) Read v. Burley, Cro. Eliz. 549. 

him. But the contrary is the law; (s) Brown v. Arundell, 10 C. B. 

(Storey V. Robinson, ubi sup. And 54 ; Williams v. Holmes '8 £xch. 
see Field v. Adames, 12 Ad. & £1. 861. . 
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[protected and privileged for the benefit of trade; and are 
supposed in common presymption not to belong to the 
^ owner of the house, but to his customers. But, generally 
speaking, whatever goods and chattels the landlord finds > 
upon the premises, whether they in fact belong to the 
tenant or a stranger, are distreinable by him for rent (0 : 
fjir otherw ise* a door would be open to infinite frauds upon 
the landlord; and the’stranger has 7iis remedy over by 
action on the case against the tenant, if by the tenant’s 
default the chattels are distreined, so that hf cannot render 
them when called upon. With regard to a stranger’s 
beasts which are finind on the tenant's land, the following 
distinctiiiiis are however taken. If tlu;y be put in by 
eons(‘nt of the owner of. the beasts, they are distreinable 
iinniediatcly afterwards hu* rent in arrear by the landlord. 
S,i also if the stranger’s cattle break the fences, and com¬ 
mit a trespass by coming on the land, they are distrein- 
ablc ini mediately by the lessor, for his tenant’s rent, as a 
punishment to tin* owner 4 )f the beasts, for the wrong com¬ 
mitted through his negligence (u). But if the lands were 
not sufficiently fenced, so as to keep out cattle, the land¬ 
lord cannot distrein them till they have been levauf and 
coucficuU (In'cmlea et cuhantes) on the land; that is, have 
been long enough there to have laid down and risen up to 
feed ; which in general is held to be one night at least (ar); 
and then the law presumes, that the owrncr may have 
notice whether his cattle have strayed, and it is his own 
negligence not to have taken them away. Yet if the lessor 
or his tenant were bound to repair the fences, and did not, 
and thereby the cattle escaped into tlieir grounds without 
the negligence or default of the owner; in this case, though 
•the cattle may have been levant and coucJmntf yet they are 

(f) JSo held as to horses or car- (u) Co. Litt. 47. 

riages staiuliiig in a livery stable : see {x) Gilb. Dist. by Hunt, Srd edit. 

FraWs V. Wyatt, 3 I$urr.I4!IS ; Cro- 47. As to levancy and couchancy, 
sier fi.'Kinikinson, 2 Ken. 4*39; Par- vide sup. vol. i. p. 652. 
sons V. Gnl^4!jj[,4 C. ft. 545. , 
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[not distreinable for rent till actual notice is given to the 
owner that they are there, and he neglects tq remove 
them {y ): for the law will not siifTer the landlord to take 
advantage of his own or his tenant’s wrong (z).] 4. Things 
in the^ custody of the law, such* as property al;*eady taken 
damage feasant or in execution, arc not distreinable (a). 
Nor, 5 (generally speaking), money; but it is otherwise 
should it be deposited in a scaled hag{h). 6. [Nothing 
shall be distreined for rent, w'hich may not be rendered 
again in as go9d plight as when it was distreined (c): for 
W’hich reason milk, fruit, and the like, cannot be distreined ; 
a distress at common law being only in the nature of a 
pledge or security, to be restored in the same plight w’hen 
the debt is paid. So, antiently, sheaves or shocks of corn 
could not be distreined, because some damage must needs 
accrue in their removal; but a cart loaded with corn might, 
as that could be safely restored. But now, by statute 
2 W. & M. c. 5, corn in sheaves or cocks, or loose in 
the straw, or hay in barns or ric^s, or otherwise, may be 
distreined, as well as other chattels {d). 1, Fixtures (e), or 


iy'i Hemp V. CrcwcH, 2 Lutw. 
1580. 

» 

(x) See Poole v. Lon^ueville, 2 
Saund. 289. 

(a) Co. Litt.47a; Smith e. Russell, 
3 Taunt. 400; Wright v. Dewes, 
1 Ad. & £11.641. See also 66 Geo. 
S, c. 60, a. 6. On the other hand, 
goods cannot be taken in execution 
unless the landlord be first paid his 
rent to the extent of one year’s 
arrears (8 Ann. c. 14), or (if the 
tenancy be ibr a term less than a 
year), to the extent of the arrears of 
rent accruing during four such terms 
(7 A 8 Viet. c. 96, s. 67). And hy 
14 & 15 Viet. c. 25, 8,2, if the grow¬ 
ing crops of a tenant be seized and 
sold in execution, such crops, so 

long .as they remain on the lands, 
S' 


shall, in default of other sufficient 
distress, be liable to be distreined 
upon for rent becoming due after the 
seizure and sale. See also 19 & 20 
Vii-t c. 108, s. 75. as to the land¬ 
lord’s right to claim rent as against 
an execution under the warrant of a 
county court ,case to which the 
provision of 8 Ann. c. 14, is inap¬ 
plicable. 

(b) Roll. Ahr. 667 ; Vin. Abr. 
Diet. (H); Wilson v. Ducket, 2 
Mod. 61. 

(c) Darby v. Harris, 1 Q. B. 895 ;* 
Morley v. Fincombe, 2 Exch. 101. 

(d) Johnson v. Faulkner,^ Q.B. 
925. 

(e) Sec Niblett v. Smith R. 
504 ; Dalton e. Whittem, 961. 
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[things fixed to'H;he freehold, may not be distreined; as, 
caldrons, windows, doors,-and chimney-pieces; for they 
savour of the realty. For this reason also corn growing 
could not he distreined, till the statute 11 Geo. II. c. 19, 
empowered landlords to distrein com, grass, or other pro¬ 
ducts of the earth, and to cut and gather them when 
j’ipe(y).] Besides the preceding articles which are ahso- 
lutehj privileged, there are others which are privil^ed suh 
modoj —as, 8th ly, beasts of the plough {averia carvets) and 
sheep, and instruments of husbandry; and Othly, the in¬ 
struments of a man’s trade or profession; for example, [the , 
axe of a carpenter, the books of a scholar, and the like.] 
As to all which the rule is, that they are exempt from dis¬ 
tress, provided there be other sufKcient distress on the pre¬ 
mises, but not otherw'ise (</). 

Thirdly. Let us next consider [how distresses may be 
taken, disposed of, or avoided.] And in the course of the 
incpiiry we shall And, that under this head, viz. in '^lat 
relates to tlie.manncr of disposing of distresses, a very im- 
[)ortant innovation has been made, by modem statutes, 
upon the antient law. Formerly distresses [were looked 
upon in no other light], generally speaking, [than as a 
mere pledge, or security, for payment of rent or other 
duties, or satisfaction for damage done. And so the law 
still continues with regard to distresses of beasts taken 
damage feasant, and for some other causes: over which 
the distreirior has no other pow'er than to retain them till 


(/) See Miller ». Green, 8 Bing. 
92; Huttv. Morrell, 16 L. 

214). Trees or shrubs in a nursery- 
ground are not within this statute. 
Clark V. Gaskarth, 8 Taunt 431. 

(g) Co. Litt 47 a; 2 Inst. 132; 
Gortoft V. Faulkner, 4 T. R. 565 ; 
Piggott V. Birdes, 1 Mee. & W. 441; 
in wTinch cases it was held that, even 
though i^re be otHeraSufficient dis¬ 
tress, yet^'Sfuconsist of growing 


crops, which are only distrcinable by 
statute, the landlord may notwith¬ 
standing, distrein things privileged 
mb modo. And see Hutchins v. 
Chambers, 1 Burr. 389, where it was 
held that averia carucee were dis- 
treinable for poor rate, even though 
there be other distress, on the prin¬ 
ciple that distress, under the 43 
Eli;., is in effect au execution. 
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[satisfaction is made. But distresses for rent in arrear being 
found by the legislature to be the shortest and most 
effectual methr>d of compelling tbe payment of such rent,] 
many beneficial laws have, from time to time, been made 
for rmidering the remedy in this dase more pe^ect, and for 
allowing the thing taken to be sold. 

[In pointing out the methods of distreining, we shall in 
general suppose the distress to be made for rent; and re¬ 
mark, where necessary, the difference between such dis¬ 
tress, and one taken for other causes. 

In the first place, then, all distresses must be made 
day (Ji), unless in the case of damage feasant; an exception 
being there allowed, lest the beasts should escape before 
they are taken {%■). And, when a person intends to make a 
distress, he must, by himself or his bailiff, enter on the 
demised premises; formerly during the continuance of the 
lease, but now (^), if the tenant holds over, the landlord 
may distrein within six months after the determination of 
the lease; provided his own title or inlerest,«s well as the 
tentmt’s possession, continue at the time of the distress (Z). 
If the lessor does not find sufficient distress on the pre¬ 
mises, formerly he could resort nowhere else; and there¬ 
fore tenants, who were knavish, made a practice to convey 
away their goods and stock fraudulently from the house or 
lands demised, in order to cheat their landlords.] And in 
general the distress must still be on the premises (m). [But 
now (to) the landlord may distrein any goods of his tenant, 

■ carried off the premises] fraudulently or [clandestinely, 
i wherever he finds them, within thirty days after, unless 
they have been hon& fide sold for a valuable consideration: 
and all persons privy to, or assisting in, such fraudulent 
conveyance, forfeit double the value to the landlord. The 

(A) 7 Rep. 7 a. 

(0 Co. Litt. 142^. 

(fr) Stat. 8 Ann. c. 14. 

(0 As to what Ib n continuing 
possession, Taylerson v. Petera, 7 A. 

& E. no. 


(m) BusMrd V. Cepel, 8 Bom. & 
Cress. 141. 

(») Slat. 9 Ann.'c. 14 ( 11 (^o. 2, 
c. 19 ; Angell o. Harrisoiy^L. J. 
(Q. B .), 25 ; *Dibbley..-’^water, 2 
Ell. & BI. S6*. 
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[landlord may alsodistreinj for rent senrice (o), [the beasts 
of his tenant, feeding upon any commons or wastes, appen¬ 
dant or appurtenant to. the fiemised premises.] The land¬ 
lord may not break open a house of which the rent is in 
arrear, to make*a distress; for that is a breach of the 
peace ip). But when he is in the house he may break 
, open an inner door; and (by 11 Geo. II. c. 19) if goods 
have been fraudulently removed from the premises and 
locked up to prevent a distress, he may, by the assistance 
of the peace officer of the parish, break oj)en in the day 
time any place whither they have been so removed; [oath 
being first made, in case it be a dwelling-house, of a 
reasonable ground to suspect that such goods are con¬ 
cealed therein. 

Where a man is entitled to distrein for an entire duty, he 
ought to distrein for the whole at once; and not for part 
at one time and part at another (y). But if he distrein for 
the whole, and there be not sufficient on the premises, or 
if he happen^to mistake in the value of the thing distreined, 
and so take an insufficient distress, he may take a second 
distress to complete his remedy (r). 

Distresses must be proportioned to the thing distreined 
for. By the statute of Marl bridge, 52 Tien. Ill. c. 4, if 
any man take a great or unreasonable distress, for rent in 
arrear, he shall be heavily amerced for the same. As if 
the landlord distrein two oxen for twelve pence rent; the 
taking of both is an unreasonable distress (s); but, if there 
.were no other distress nearer the value to be found, he 
might reasonably have distreined one of them; and for 
homage or fealty, or suit and service, it is said that no dis¬ 
tress can be excessive (t) ; for as the^p distresses cannot 

(o) 11 Gea 2, c. 19, 8 . 8. See eopp, 1 C. B. 981.. 

Miller v. Green, 8 Bing. 92. As to (r) Cro. Eliz. 13; stat. 17 Car. 2, 

renV service, vide sop. vol. i. p. 673. .c. 7: Hutchins v. Chatnbera, 1 Bunr. 

^(p) Co. Litt 161; Coenberb. 17 i 390. 

Btovn V. Glenn, 16 Q.^B. 254; («) 2 Inst. lO?^ 

Ryan't Shilocb, 7 Exch. 72. (f) Bro. Abr. tit. Aanze, 291, Pre- 

(9) 2 LiVar. 1582; Daweon , rogative, 98. 
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[be sold, the owner, upon making satisfaclion, may have his 
chattels again. The remedy for excessive distresses is by a 
special action on the statuteof Marlbridgefor an ordinary 
action for the trespass is not maintainable upon this account, 
it being no injury at the common law (or).. , 

When the distress is thus taken, the next consideration 
is the disposal of it. For which purpose the things dis- 
treined must in the first place be carried to some pound, 
and there impounded by the taker. But, in their way 
thither, they may be rescued by the owner, in case the dis¬ 
tress was taken without cause, or 'contrary to law : as if no 
rent be due; if they were taken upon the highway, or the 
like-; in these cases the tenant may lawfully make rescue (y). 
But if they be once impounded, eyen though taken without 
any cause, the owner may not break the pound and take 
them out ,* for they are then in the custody of the law {z).] 
Accordingly by 2 W. & M. sess. 1, c. 6, an action on the 
case for treble damages will lie for illegally taking out of 
pound upon a distress for rent (a). And in ca^e of distress 
damage feasant, it is enacted by 6 & 7 Viet. c. 30, that if ' 
any person shall release or attempt to release cattle law¬ 
fully seized by way of such distress, from the pound or 
place where they shall be impounded, or on the way to or 
from such pound or place, or shall destroy such pound or 
place, or any part thereof, or any lock or bolt thereof,—he 
shall, on conviction before two justices of the peace, be 
liable to a penalty not exceeding bl., and to payment of the 
reasonable charges and expenses; and in default may be. 
committed to the house of correction, with hard labour, 

(«) See 1 Ventr. 104; Fitzgib. distreined; or pound breach (if with. 
85 i Fisher e. Algar, 2 C. & P. 374; out breach of the peace), are indict- 
Hutchins V. Chambers, 1 Burr. 39Uj able offences: but it seems that they 
Roden «. Eyton, 4 C. B. 427: Tan- are. (1 Russ, on Crimes, 411.) 
cred s.' Leyland, 16 Q. B. 669; (a) As to the remedy of the owner 

Glynn v. Thomas, 11 Exch. 870. against a third party committing 

(y) Ca Litt. 160,161. pound breach, see Turner e. For^, 

(e) Co. Lift. 47. It has been 16 Mee.'k W. 212. ^ ^ 

doubted whether rescue of goods 
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for not more than three calendar months or less than 
fourteen days (^b). 

[A (parcus, ivhich signifies any inclosure,) is 

either pound overtf that is, open overhead; or pound co- 
vertf that is, close. By Abe statute 1 & 2 P. & M. c. 12, 
no distress of cattle can be driven out of the hundred 
where it is taken, unless to a pound overt within the same 
shire; and within three miles of the place where it was 
taken. This is for the benefit of the tenants, that they 
may know where to find and replevy the distress. And by 
statute 11 Geo. 11. c. 19, which was made for the benefit 
of landlords, any person distreining for rent may turn any 
part of the premises, upon which u distress is taken, into 
a pound, pro hue vice, for securing of such distress (c).] 
If a live distress, of animals, be impounded, the onus of 
their support is thrown, by the legislature, upon the per¬ 
sons impounding the same. For, by 12 k 13 Viet. c. 92, 
ss. 5, () (dj, the impounder is bound to supply them with 
suificient food and water, upon penalty of twenty shillings 
for every refusal or neglect so to do, to be adjudged by 
a justice in a summary way. Any person, moreover, is 
authorized to enter a place where animals are impounded 
without sufficient food and water more than twelve hours, 
and supply tliem; without being liable to an action for 
such entry (c)and the costs of such food and water are 
to be paid by the owner of the animal, before it is re¬ 
moved, to the person who supplied the same. [A distress 
of household goods, or other dead chattels, which are 
liable to be stolen, or damaged by weather, ought to be 

(6) By 6 8 e 7 Viet. c. 30, s. 2, East, 405, n. (a); Pitt v. Shew, 4 B. 
however, the justices cannot hear fir Aid. 208; Swnnn v. Earl FaU 
' any case in which a question of title mouth, 8 Bam.fit Cress. 456; Woods 
to land arises, or any question as to v. Durrant, 16 Mee. fit W. 149. 
a bankruptcy or insolvency, or exe- (d) This statute repeals 5 & 6 
cution, or the obligation to repair Will. 4, c. 59. 
wdlls, &c. (e) See Co. Litt 47. 

(c) 'Vide Washborii v, Black, ll' 
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[impounded in a pound covert, else the distreinor must 
answer Ibr the consequences (jr). 

When impounded, the goods were formerly, as was be¬ 
fore observed, only in tlie nature of a pledge or security 
to compel the performance of sat\^raction; and.upon this 
Bccbimt it hath been held (A), that the distreinor,is not at 
liberty to work or use a distreined beast. And thus the 
law still continues with regard to beasts taken damage 
feasant, and distresses for suit or services; which must 
remain impounded till the owner makes satisfaction; or 
contests the right of distreining, by replevying tlie chat¬ 
tels,] a proceeding of which we shall presently say more. 

[The distress therefore in these cases, though it puts the 
owner to inconvenience, and is consequently a punishment 
to him, yet if he continues obstinate, and will make no. 
satisfaction or payment, is no remedy at all to the dis¬ 
treinor. But for a debt due to the crown, unless paid 
within f<ni;y days, the distress was always saleable at the 
common law(i). And for an amercement imposed at a 
court leet, the lord may also sell the distress (j): partly 
because, being the king’s court of record, its process par¬ 
takes of the royal prerogative (A); but principally because 
it is in the nature of an execution to levy a legal debt.] 

, And in modem times, it has been expressly provided, 
in like manner, by several acts of parliament (/), that in 
all cases of distress for rent, f if the tenant or owner do not, 
within five days after the distress is taken, and notice 
of the cause thereof given him(»i), replevy the same with 
sufficient security,] the distress may be appraised by two 


(g) Mawm V. Newland, 9 C. & P. 
675; Wilder v. Speer, 8 A. & E.647. 

(h) Bagahawe v. Coward, Cro. 
Jac. 148. 

(f) Bro. Abr. tit. Distress, 71. 

(j) 8 Rep. 41. 

(Ir) Bro. Ahr. tit Diatresa, 71: 


R. V. Speed, 12 Mod. SSO. 

({} 2 W. A M. seas. 1, c.,5; 8 Ann. 
c. 14; 4 Ceo. 2, c. 28; 11 Geo. 2, 
c. 19. As to diatresaea for amall 
rents, 57 Geo. 8, c. 98. 

(ir) This notice must be in wriii^. 
WilsonNightingale, 8 Q. B.,1034. 
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sworn appraisers, and sold towards satisiaction. of the rent 
and charges; .the overplus, if any, being rendered to the 
owner himself( b). jBy such, means therefore [a full and 
* entire satis&ctioh may now lie had for rent in arrear, by 
the mere act of (he pai;(y himself, viz., by distress, the 
remedy given at common law,—and sale consequent 
thereon, which is added by act of parliament.] 

As for the proceeding cdled a replevin, to which we 
just had occasion to refer, it will be sufficient for the pre¬ 
sent to state, that [to replevin (repleyiare, that is, to take 
back the pledge, is when a person distreined upon,] (eitlier 
for damage feasant, for suit and service, or for rent,) applies 
to the proper authority to interpose (o), and accordingly [has 
the distress returned into his own possession, upon giving 
good security to try the right of taking it, in a suit at law; 
and, if that be determined against him, to return the cattle 
or goods once more into the hands of the distreinor.] 
•Keplevin, however, and the course of proceeding which it 
involves, is a subject the fuller consideration of which will 
belong to a subsequent stage of this work(p), and which 
it will be unnecessary to pursue farther in this place. 
Enou^ has been stated to show its general nature and 
object, and that while i| relieves the owner of the cattle or 
goods from the inconvenience of their being longer de¬ 
tained from him, during the time in which the right is still 
undecided, it answers, on the other hand, to tlie distreinor, 

■ [the same end as the distress itself, since the owner gives 
secjirity to return the distress, if the right be determined 
against him.] 

(ff) See Jacob v. King, 5 Taunt. (n) This application uied to be 
4S1; Lyons v. Tomkies, 1 Mee. & W. made to the aberiffj. it is by a recent 
,693; Knight v.Egerton, 7 Exch. 407. enactment to be now made to the^ 
By 57 Geo. 3, c. 93, a. 6, every broker registrar of the county eoort for the 
who makes a distress, in any case district 19 & 20 Viet. c. 108, as. 
whatatfever, is to give a copy of his 63, 64. 

chatges^&c. (Hart o. Leach, 1 Mee. (p) Vide post, bk. v. c. viii. et 

& W. 660.) . ^ " c. XI. 





ctriL iv/tmtas. 

Before we quit the consideration of dietreMes, it should 
%B obserted, that [the many pfu'fjcolars ithich attend the 
taking of a dtetress, used formerly to make it a hazardous 
' lund of proceeding: for if any one irregularity was com¬ 
mitted, it vitiated ^e whole, and made the distreinors tres¬ 
passers a& inith ( 9 ).] But now, by the statute It Geo. II. 
c. 19, 8 . 19 (r), it is provided, that where any distress shall 
be made for any kind of rent justly due, and any subse¬ 
quent unlawful act or irregularity be committed by the 
party distreining, the disttess itself shall not therefore,,b« 
deemed unlawful, or the parties making it trespassers ah 
initio; [but that the party grieved shall only have an 
action for the real damage sustained (s); and not even 
that, if tender of amends is made before any action is 
brought. 

VI. The seizing of heriots (f), when due on the death of 
a tenant, is also another species of self-remedy; not much 
unlike that of taking cattle or goods in distress. As for 
that division of heriots which is called heriot-scrvice, and 
is oitly a species of rent, the lord may distrein for this, as 
well as seize; but for heriot-custom, (which Sir E’dward 
Coke 8 ays(tt) lies only in prendor^nnd not in render,) the 
lord may seize the identical thing itself, but cannot distrein 
any other chattel far it {r). The like speedy and effectual 
recaedy, of seizing, is given with regard to many things 
tliat are said to lie in franchise; as waifs, wrecks, estrays, 
and the like; dl which the persons entitled thereto may 

(f) 1 Ventr. S7. Ac to the cur- (i) SeeHamyo.lPscockfll Mee. 
cmnitcneec under which landlords & W. 740 { fiodgers*. Parker, 18 C. 
diftrcining ecu he edncidcred a|tres> B 1U. 

passers, oft huife, see Six Carpentera' ^ (1) As toharktts, vide siqi. vol. i. 

ease, S Co. Rep. 1406 { Evanc a. p. 627. 

Elliott, 0 Ad, ft E. 142} West v. («) Co. Cop. a 20. 

Mibbs, 4 C. B. 172. (a) Odiham v. Smith, Ci^ EL 

(r) Vide OimbreU « Earl of Fal- Major «. Brandwoo^ Cro. tar. 

mouth, 0 Ad. ft £L 408. 260. 
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[seize, without the formal process of a suit or action. Not 
that they are debarred of this remedy by action; but have 
also the other, and more speedy one, for the better assert- 
<ing their propert;^; the thing to be claimed being fre¬ 
quency of such a nature ^as might be out of the reach of 
the law, before any action could be brought.] 

. These are the several species of remedies which may 
be had by the mere act of the party injured. We shall 
next briefly mention such as arise from the Joint act of all 
the parties together. And these are only two ,—accord and 
arhUration, 

1. Accord is an agreement, [between the party injuring 
and thc^arty injured,] to make satisfrction; [which, when 
performed, is a bar of all actions upon this account. As 
if 0 man contract to build a house or deliver a horse, and 
fail in it; this is an injury, for which the sufferer may have 
bis remedy by action: but if the party injured accepts a 
. sum of money, or other thing, as a satisfaction, this is 
a redress of that injury, and entirely takes away the ac¬ 
tion (y).] But it is to be observed under this head, flrst, 
that the action will not be taken away by mere accord 
without actual satisfliction. For example, in the case sup¬ 
posed, the mere agreement to accept the sum of money 
will not, until actual payment of the amount, bar the 
action on the original agreement to build the house or 
deliver the horse;—for this would only be substituting one 
right of action for another. Secondly, that the taking a 
smaller sum of money in lieu of a greater sum of fixed 
or certain amount, does not answer to the legal idea 
of satisfiiction. Thus, if a man owe 1001., an accord 
0/ agreement between him and the creditor to pay 
501. in satisfaction, will not, though the latter sum Imb 
actually paid, suffice to bar the action on the original 
debt (s;). But if any thing except money be taken in lieu 

(y) 8 Eep. 79. ^^726; Bayley ». Honun^ 8 B. N. C. 

(«) Wright 0 . Acreib^ A. & B. 920. As to ths nature of aa accord, 

VOL. in. • A A. 
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i of a fixed sum of money, the action fi)r*1he latter will be 
^ barred, however much its amount may exceed the value 
of the thing so accepted. . 


II. [Arhitratumift) is where the parties, ilijuriifg and 
; injured, submit all matters in dispute, concerning any per- 
I Bonal chattels or personal wrong (c), to the judgment of 
two or more arbitrators, who are to decide the contro¬ 
versy ; and if they do not agree, it is usual to add, that an¬ 
other person be called in as umpire {imperator or impar (d)), 
to whose sole judgment it is then referred ; or frequently 


see Wilkinson ». Byers, 1 A. & E. 
106; Perry 0 . Attwo^, 25 L. J.Q. B. 
408. In an action by several plain- 
tiffs for a joint demand, the defendant 
may plead an accord and satisfaction 
wi^ one. (Wallace «. Kelsall, 7 M. 
8c W. 264.) As to an accord by a 
ttranger, see Tharmanv. Wild, 11 
A. 8t E. 463; Jones v. Broadhurst, 
9 C. B. 173. 

(£) Under the head of arbitration, 
tii 0 cases in the books are extremely 
nutnerous. The following, of recent 
date, may be consulted with advan¬ 
tage. Doe V. Cox, 4 D. & L. 76; 
Griffiths V. Thomas, ibid. 109 1 Bot- 
toraby V. Buckley, ibid. 157 i Spooner 
e. Payne, 4* C. B. 328; Tillam v. 
Copp, 5 C. B. 211; Toby v. Lovi- 
bond, ibid. 770; Leslie v. Richard¬ 
son, 6 C. B. 378 ; Richardson e. 
Worsley, 5 Exch. 618; Wade «. 
Dowling, 4 Ell. & Bl. 44 ; Harrison 
V. Creswick, IS C. B. 399. See also 
Watson on Awards, and Russell on 
Arbitration. 

(c) This method of decinon has 
been also authoriaed by statute, 
when questions arise as to rights of 
tithes and commons (6 & 7 Will. 


to be given for lands taken for 
undertakings of a public nature (8 
& 9 Ykt. e. 16), oc fc^ railways 
(8 & 9 Viet c. 20), or foe markets 
and fairs (10 8t 11 Vict.c. 14), or for 
waterworks (c. 17), or harbours^ 
docks and piers (c. 27), or improve¬ 
ments in towns (c. 84), or land drain¬ 
age (c. 38), or cemeteries (c. 65). 
And even some criminal matters— 
not amounting to felony—may be 
thus disposed of; for example, an 
indictment for an tnrdinary assault 
(Elworthy e. Reid, 2 Sim. & Stu. 
372), or for a nuisance (Dobson v. 
Groves, 6 Q. B. 637); but it is es¬ 
sential that the prosecutor should 
also have had a remedy by action 
(The Queen «. Hardey, 14 Q. B. 
529; The Queen v. Blakemore, ibid. 
544). See also the provisions of 12 
8e 13 Viet c. 45,8. 12—15, Allow¬ 
ing and facilitating, in certain cases, 
a reference to arbitration to deter, 
mine controversies and disputes, for 
which tbe remedy would ^erwise 
be only by appeal to the general Or 
quarter sessions of the peace. 

(d) Whait. AngL Sacr.^i. 772; 
Nichda Scot Hist. Libr. e. L prapo 


4, c. 71 j 8 & 9 Viet c. 118); 

to the amounts of compensation ' 
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[there is only one arbitrator originally appointed (e). This 
decision, in any of these cases, must be in writing, and is 
called an award. And thereby the question is as fully de¬ 
termined, and the'right transrerred or settled, as it could 
have been by the agreeme^ of the parties or the judgment 
of a court of justice (f). But the right of real property i 
cannot thus pass by a mere award (ff); which subtilty, in 
point of form (for it is now reduced to nothing else), had 
its rise from feodal principles; for, if this had been per¬ 
mitted, the land might have been aliened collusively with¬ 
out the consent of the superior. Yet doubtless an arbi- < 
trator may now award a conveyance or a release of land; t 
and it will be a breach of the arbitration bond to refuse 
compliance (^). For though originally the submission to 
arbitration used to be,] and may still be, [by word or by 
deed, yet both of these being revocable in their nature, it 
became the practice to enter into mutual bonds, with 
condition to stand to the award or arbitration of the arbi¬ 
trators or umpire therein named,] or, in default thereof, to 
pay a certain penalty. [And experience having shown the 
great use of these peaceable and domestic tribunals, espe¬ 
cially in settling matters of account and other mercantile 
transactions, which are difficult and almost impossible to 
be adjusted in a trial at law, the legislature has now esta¬ 
blished the use of them, as well in controversies where 
causes are depending, as in those where no action is 
brought,—enacting by statute 9 & 10 Will. Ill.c. 15, that 
all merchants and others, who desire to end any contro¬ 
versy, suit, or quarrel (for which there is no other remedy 
but by personal action or suit in equity), may agree that 
their submission of the action or suit to arbitration or um¬ 
pirage shall be made a rule of any of the courts of re- 

(e) Ab to the appointment of ar> {g) 1 B«ll. Abr. 242 ; Marks a. 
bitratora^nd of umpire, some new Marriott, 1 Ld. Ray. lid. 
provisions will be found in 17 & 18 (A)See Doe e. R^er, 8 Bast, lfi| 

Viet. c. 125, ss. 12—14. 18 Viet. c. 125 (The Common 

(/} Browul.55; 1 Fr^m. FlO. Law Procedure Act, 1854}, a. 16. 

\ A. 2 
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[cord (t); and may insert stich agreement in tlieir submission 
or promise, or condition, of the arbitration bond: which 
agreement being proved upon oath by one of the witnesses 
thereto, tiie court shall make a rule tha't such submission' 
and award shall be conclusive^^): apd, after sucli rule 
made, the parties disobeying the award shall be liable to be 
punished, as for a contempt of the court; unless such award 
shall be set aside for corruption,] or undue means used in 
its procurement, [or other misbehaviour in the arbitrators 
or umpire, proved on oath to the court, within one term 
after the award is made. And in consequence of this 
statute, it is now become a considerable part of the business 
of the superior courts to set aside such awards, when par¬ 
tially or illegally made; or to enforce their exception, when 
legal, by the same process of contempt as is awarded for 
disobedience of those rules and orders which are issued by 
the courts] in other cases (/). 

The law on this subject has also been much improved 
by more recent enactments; it being provided by 3 4 

Will. IV. c. 42, that the power of any arbitrator or um}>ire 
appointed in pursuance of a submission containing such 
agreement as aforesaid to make the arbitration a rule of 
court; or appointed by any rule of court, or judge’s order, 
or order of nisi prius, in any action; shall not be revocable 
by either party without leave of the court; and that tlic 


(t) If the submissioa be not in 
writing, the case is not within the act, 
and cannot tberefore be made a rule 

of court. . . . V. Mills, 17 Ves. 419. 

(*) By 17 & 18 Vict.c. 125 (The 
Common Law Procedure Act, 1854), 

8. 17i every agreement or subinis- 
sion to arbitration by consent, whe¬ 
ther by deed or by instrument not 
under seal, may be made a rule of 
court unleu an intention of the par¬ 
ties to the contrary appear thereby. 

(i) As to the course of proceed-*^' 
ing by attachment, to enforce an 


award, see Queen v. Hems worth, 3 
C. B. 745. It may be remarked 
here, that besides the proceeding by 
way of attachment, as for a contehipt, 
an action may be brought on the 
award; and that where the award 
directs possession of laud to be de¬ 
livered to any party, or that any such 
party is entitled to the possession of 
such land, the court may order pos¬ 
session to he delivered t« him ac¬ 
cordingly, which shall have the effect 
^fsHudgment in ejectment. (17 & 
18 Cvl25. B. 16. 
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court or a judge may command the attendance of wit¬ 
nesses before the arbitrator, .whose &ilure to attend shall 
be deemed a contpmpt of coiiH ; and, that if in any such 
submission, rule or order of reference, it shall be agreed or 
ordered that the witnesses shall be examined on oath, the 
arbitrator is required to administer such oath accordingly; 
and any such witness giving false evidence shall be deemed 
guilty of perjury. Moreover, by the 17 & 18 Viet. c. 126, 
called “The Common Law Procedure Act, 1854,” pro¬ 
visions arc made by which certain matters may be com- 
imUorihj remitted to this manner of decision. For by the 
3rd section of that Act it is provided, that if it be made to 
appear at any time afler the issuing of the writ, to the satis¬ 
faction of the court or a judge, upon the application of 
either party, that the matter in dispute consists wholly, 
or in part, of matters of mere account, which cannot con¬ 
veniently be tried in the ordinary way, it shall be lawful 
f*)r the court or judge, cither to decide the matter in a 
• summary way, or to order that the same be referred to an 
arbitrator appointed by the parties, or to an officer of the 
court, or (in country causes) to the judge of any county 
court, upon such terms as to costs and otlierwise, as such 
court or judge shall think reasonable (m). And by the 
()th section of the same statute, if upon the trial of any 
issue of fact, by a judge under that Act, w ithout a jury (by 
consent of tiie parties (//) ), it shall appear to him that the 
questions arising thereon involve matter of account which 
capQot conveniently be tried before him, he may at his 
discretion order such matter to be referred either to an 
arbitrator appointed by the parties, or to an officer of tlie 

court, or (in country causes) to the judge of a county court. 
• 

* (m) It hiiB been decided, that, 361); on the other hand it doea not 
where the matter in dispute coitaistii authorize a reference of all matters 
in only of matters of mere in difference, as well as the cause 
account, or where some of the items itself. (Kendil e. Mcrrett, 4 W. R., 
of account are disputed, it C. P. 694.1 

compulsorily referred ui^cr tiUs sec- (n) Vide^post, c. x. 

tion (Brown v. 17 C. B. 
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As to the effect of an award, when made, and not set 
aside hy the court for invalidity, it is in general conclusive 
and final; and, upon an action or other ^proceeding to en¬ 
force it, no objection to its validity can be made, unless 
in respect of such defect as may ^happen to be. apparent on 
the face of the award itself: the rule being that all extrinsic 
objections must be taken in the shape of an application to 
set the award aside (o); which application must be made 
before the last day of the term next after the award is 
made and published (j9). 

(o) Sec Braddiok v, Thompson, 8 Riccardv. Kingdon, Id L. J. (Q. B.) 

East, S44; Pauli Pauli, 2 Dowl. 289; Gribble «. Buchanan, 18 C. B. 
840 ; Graaebrook v. Davis, d B. & C. 691. If the award be on a coni> 
d34; Macartliur V. Campbell, 2 Ad. pulsory referrace under 17 & 18 
& EIL d2; Tillam «. Copp, d C. B. Viet. e. 12d, the application to set it 
211. aside must be made within the first 

(p) 0 & 10 Will. 3, c. Id, S.2. Bee seven days of the term next afterthe 

Young V. Timmins, 1 Tyrw. 230, n.; award (sect, 9). 
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CHAPTER II. 

OF REDRESS BY THE MERE OPERATION-OF LAW. 


[The remedies for private wrongs, which are effected by 
the mere operation of the law, will fall within a very nar¬ 
row compass, there being,] it is believed, [only two in¬ 
stances of this sort] capable of being suggested; [the one, 
that of retainer, where a creditor is made executor or admi¬ 
nistrator to his debtor; the other, in the case of what the 
law calls remitterJl 

• 1. As to retainer. The law relating to executors and 
administrators has been already discussed in a former part 
of tlie work (6), where it appeared that [if a person indebted 
to another, makes his creditor his executor, or if such cre¬ 
ditor obtains letters of administration to his debtor, in these 
cases the law gives him a remedy for his debt, by allowing 
him to retain so much as will pay himself^ before any other 
creditors whose debts are of equal degree (c). This is a 
remedy by the mere act of law, and grounded upon this 
reason,—that the executor cannot, without an apparent ab- 
sunhty, commence a suit against himself as representative 
of the deceased, to recover that which is due to him in his 
own private capacity; but, having the whole personal estate 
in his hands, so much as is sufficient to answer* his own 
Remand is, by operation of law, applied to that particular 
purpose. Else, by being made executor, he would be put 
in a worse condition than all the rest of the world besides.] 

Vide sup. vol. n. bk. li. cv Abr. 922; Plow A 543; Glaholm o. 
vii. ^ iCowntree, 6 A.& E. 710. 

(c) lbid.p. 214^^^t^ide 1 Roll. 
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For every other creditor but himself is in a condition to 
commence an actioiff and obtain judgment for recovery of 
bis debt. The effect, however, of this right of retainer (it 
will be observed) is to put him in some measure in vl better 
position than others; because it pnables him to obtain pay¬ 
ment (among all creditors of equal d^ree,) and before 
any other has had time to commence an action. And this 
seems to illustrate a remark of Lord Bacon, that [the be¬ 
nignity of the law is such, as when, to preserve the prin¬ 
ciples and grounds of law, it depriveth a man of his remedy 
without his own fault, it will rather put him in a better 
degree and condition than in a worse (rf).] But [the exe¬ 
cutor shall not retain bis own debt in prejudice to those of 
a higher degree ; for the law only puts him in the same 
situation as if he had sued himself as executor, and re¬ 
covered his debt; which he never could be supposed to 
have done, while debts of a higher nature subsisted. 
Neither shall one executor be allowed to retain his own 
debt, in prejudice to that of his co-executor in equal 
degree; but both shall be discharged in proportion(«). 
Nor shall an executor of his own wrong be in any case 
permitted to retain (/).] 

II. Remitter is where he who hath the right of entry 
in lands, but is out of possession, obtains afterwards tlie 
possession of the lands by some subsequent, and of course 
defective, title; in this case he is remitted, or sent back, by 
operation of law, to his antient and more certain title (^). 
The possession which he hath gained by a bad title shall 
be ipso facto annexed to his own inherent good one; and 
his defeasible estate shall be utterly defeated and annulled 
by the instantaneous act of law, without his participation 

{d) Bac. Elein.c. 9. the effect of the Statute of Uses in 

(e) Vin. Abr. tit Executors, D. 2. modifying the doctrine of t^tuiUer, 
{/) 6 Rep. SO. ^de 1 Suund. Uses, 166. Aa to re- 

ig) Litt M. 669« 693, 695; 0«r' mitter generally, Doe v. Woodroffe, 
Litt. 363 hi Gilb. Ten. 129. As to 10 Mee^& V'. 608. 
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or conBent(A). As, if A. disseises B., that is, turns him 
out of possession, and afterwards demises the land to B. 
(without deed), for term of ‘years, by which B. entereth; 
this entry is a remitter to B. (i), who is in of his former 
and surer estate. , But if A. had demised to him for years 
by deed indented^ or by matter of record, there B? would 
not have been remitted. For if a man by deed indented 
’takes a lease of his own lands, it shall bind him to the 
rent and covenants; because a man can never be allowed 
to affirm that his own deed is ineffectual, since that is the 
greatest security on which men rely in all manner of con- 
ti-acting. The same law, if it had been by matter of 
record; for that is of its own nature uncontrollable evi¬ 
dence, which a man cannot be allf)we(l to controvert (A;). 

[The reason given by Littleton (Z), why this remedy, 
which operates silently and by the mere act of law, was 
allowed, is somewhat similar to that given in the preceding 
• article; because otherwise he who hath right would be de¬ 
prived of all remedy.] For as he himself is in possession 
of the land, there is no other person upon whom he can 
make entry (m). 

[And thus much for these extrajudicial i;pmcdies, as well 
lor real as personal injuries, which are furnished or per¬ 
mitted by the law, where the parties are so peculiarly cir¬ 
cumstanced as not to make it possible to apply for redress 
in the usual and ordinary methods.] 


(/<) Co. Litt 358; Wood v. Sir J. 
Stiitrley, Cro. Jac. 409. 

(i) liitt. 8. 095; Gilb. Ten. 129. 
(A-) Gilb. Ten. ubi sup. 

(1) Litt 8. 601 ; Litt. by Butl. 
S47 b, n. (1). 

• (w) BluckstonctreatBofri’miiC/eras 

if it hud no application except to tlie 
case where the disseisee was out of 
possession under such circumstances 
thht he could only recover possession 
by real action. B lit it was also appli¬ 
cable (as it still is), case stated 
in the text, of hitrSeing out of posses- 


sion, with right of recovering posses¬ 
sion bjf entry. (Litt. s. 693; Gilb. 
Ten. 129; Co. Litt. by Butl. 347 b, 
n. (11).) And now, in consequence 
of that recent and important change 
of the law, by which real actions in 
general are abolished, (a subject to 
which we shall have occasion to refer 
more particularly hereafter,) the for¬ 
mer case can no longer arise, and it 
XHonly in the latter (altogether passed 
*1>y in Blackstone), that any example 
of remitter can occur. 
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CHAPTER III. 

If 

OF THE COURTS IN GENERAL. 


[The next object of our inquiries is the redress of in¬ 
juries by suit in courts: wherein the act of the parties and 
the act of law co-operate; the act of the parties being 
necessary to set the law in motion, and the process of 
the law being in general the only instrument, by which 
the parties are enabled to procure a certain and adequate 
redress. 

And here it will not be improper to observe, that al- 
tliough, in the several cases of redress by the act of the 
parties mentioned in a former chapter {b), the law allows 
an extrajudicial remedy, yet that does not exclude the ordi«- 
naify courts of justice: but it is only an additional weapon 
put into the hands of certain persons in particular instances, 
where natural equity or the peculiar circumstances of their 
situation required a more expeditious remedy, than the 
formal process of any court of judicature can furnish. 
Therefore, though I may defend myself, or my relatfons, 
from external violence, 1 yet am afterwards entitled to an 
action of assault and battery: though 1 may retake my 
goods, if 1 have a &,ir and peaceable opportunity, this 
power of recaption does not debar me from my action of 
trover or detinue: I may either enter on the lauds, on 
which 1 have a right of entry, or may demand possession ' 
by] an action of ejectment: [I may either abate a nuisance 
by my own autliority, or call upon the law to do it for me; 

1 may distrein for rent, or have an action for the debt, at 
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[my own option: if I do not distrein my neighbour’s cattle 
damage feasant^ I may compel him by action of trespass 
to make me a fair satisfaction: if a heriot be withheld 
from,me by fraud or force, I may recover it though I 
never seized it. And with regard to accords and arbitra-* 
tions, these, in th^ir nature being merely an, agreement or 
^compromise, must indisputably suppose a previous right of 
obtaining redress some other way; which is given up by 
such agreement. But as to remedies by the mere opera¬ 
tion of law, tliose are indeed given, because no remedy 
can be administered by action], or entiy, w'ithout running 
into the absurdity of a man’s bringing an action against, 
or entering upon, himself. 

[In treating of the remedies by suit in murts, we shall 
pursue the following method: first, we shall consider the 
nature and several species of courts of justice; and, se¬ 
condly, we shall point out what injuries are cognizable, 
*aud how redressed, in each respective species of court. 

First, then, of courts of justice. And herein we will 
consider, first, their nature and incidents in general; and, 
then, the several species of them erected and acknow'- 
lodged by the laws of England. 

A court is defined to be a place wherein justice is judi¬ 
cially administered (c). And, as by our excellent constitu¬ 
tion the sole executive power of the laws is vested in the 
person of the sovereign, it will follow that all courts of 
justice, (which are the medium by which he administers the 
laws,) are derived from the power of the crown (d). For 
whether created by act of parliament, or letters-{)atent, or 
subsisting by prescription, (the only methods by which 
•.any court of judicature can exist (c),) the king’s consent 
in the two former, is expressly, and in the latter, impliedly, 
given, in all these courts the sovereign is supposed, in 
ccpitemplation of law, to be always present: but as that is 

(c) Co. Litt. 58. ^ • 

(«/) Vide sup. ii. p. 515. 


(e) Co. Litt. 260. 
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[in fact impossible, he is there represented by his judges, 
whose power is only an emaniition of the royal preroga¬ 
tive. 

For the more speedy, universal, and impartial adn^ims- 
tration of justice between subject and subject, the law hath 
appointee^a prodigious variety of courts, some with a more 
limited, others with a more extensive jurisdiction; some 
constituted to inquire only, others to hear and determine; 
some to determine in the first instance, others upon appeal 
and by way of review. 

All these in their turns will be taken notice of in their 
respective places; but we may here mention one distinction 
that runs throughout them all; viz., that some of them are 
courts of recoi^ others not of rewrd. A court of record is 
that where the acts and judicial proceedings are enrolled in 
parchment, for a perpetual memorial and testimony: which 
rolls are called the records of the court, and are of such 
high and supereminent authority, that their truth is not to 
be called in questioned). Fft* it is a settled rule and 
maxim, that nothing shall be averred against a record, nor 
shall any plea, or even proof, be admitted to the con¬ 
trary (^). And if the existence of a record be denied, it 
shall be tried by nothing but itself; that is, upon bare 
inspection whether there be any such record or no; else 
there would be no end of disputes. But if there appear 
any mistake of the clerk in making up such record the 
court will direct him to amend it. All courts of record are 
the courts of the sovereign, in right of the crown gnd 
royal dignity (/i);] and therefore every court of record has 
authority to fine and imprison for contempt of its autho¬ 
rity if) ; while on the other hand [the very erection of a 

(/) .48 to records, vide Co. Litt by 22, 8.1 ; Bbc. Abr. CourtA,E.; R. v. 
Harg.2d0, n. (1) ; sup. vol. i. p. 48. Clement, 4 B. & Aid. 283; R. v. 

Co. Litt. 260 i sui). vol. i. p. Davison, £ B. & Aid. 337 ; *R. v. 
482, II. (d). James, ibid. 894. As to attacbiiie'nt 

(/*) Finch, L. 231. for contempt of court generally, see 

(») 8 Rep. 38 b; Hawk. b. 2, c. Miller v.Xudx,^ Bing. N. C. 574; 
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[new jurisdiction, with power of fine or imprisonment, 
makes it instantly a court of record (^).] But the courts 
not of record, or those of, them at least in which the 
common law is *administered, are of inferior dignity, and 
in a Toss proper sense the king’s courts—and these are not 
intrusted by the 3.aw with any power to fine or imprison 
the subjects of the realm, unless by the express provision 
•of some act of parliamefit (/). Jn these also, [the pro¬ 
ceedings are not enrolled or recorded; but as well their 
existence, as the truth of the matters therein contained, 
sliall, if disputed, be tried and determined by a jury (w). 

In every court there must be at least three constituent 
parts, the actor, reus, and judex: the actor, ov plaintiff, who 
complains of an injury done ; the rrus, or defendant, who 
is called upon to make satisfaction for it; and the judex, 
or judicial power, which' is to examine the truth of the 
fact, to determine the law arising upon that fact, and, if any 
.injury ap])ears to have been df>ne, to ascertain, and by its 
officers to apply, the remedy. It is also usual, in the Higher 
courts, to have attorneys and counsel, as assistants. 

An attorney at law,] (called in the courts of equity a 
solicitor) [answers to the procurator, or proctor of the 
civilians qnd canonists (»). And he is one who is put in 
the j)lace, stead, or turn of anotlier, to manage his pro¬ 
ceedings in a cause. Foniierly every suitor was obliged to 
appear in person, to prosecute or defend his suit, (accord¬ 
ing to the old Gothic constitution (o),) unless by special 
licence under the king’s letters patent (p).] And an infant, 
ar iHanied woman, or an idiot, caiinot to tliis day, in point 

Doe d. Cardigan v. Bywuter, 7 C. B. Cress. 449. 

794. For coiitunipt iu county courts, (m) 2 lust. 311; 8 Bep. 38 b; 11 
9 & 10 Viet. c. 95, B. 113 ; 12 & 13 Rep. 43 b; 3 Bl. Com. 24. 

Vicb c. 101, B. 2; Levy v. Muylan (n) Pope Boniface the eighth, in 
and others, 1 Lill. & P. 307. 0 Decretal. 1. 3,1.10, s. 4, speaks of 

Groenvcit v. Burwell, Salk. proeuraleribM, quiin aUquibu$ par- 
2Q0; Grenville v. College of Physi- tihm atoruati wuncupantur.’* 
cians, 12 Mod. 888. « (o) Stieruh. De Jur.Goth, 1.i.c. 0. 

(/) Dyson o. Wood* A Bam. Sc (p) F. N. B. 25. 
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of form, appear by attorney; but, even when an attorney is 
actually employed for them, should be described as appear¬ 
ing in person, or by guardian^ according to the nature of 
the case ( 7 ). [But, as in the Roman law, “ cum olim in 
untjuissei, alterius nomine ayi mn posse, sed quia hoc non 
minimam incommoditatem habehat, coeperunt Homines per 
procaratores Ittiyare ” (r), so with us, upon the same prin¬ 
ciple of convenience, it is now pd^mitted in general («), tliat 
attorneys may be made to prosecute or defend any action 
in the absence of the parties to the suit. These attorneys 
are now formed into a regular corps; they are admitted to 
the execution of their office by the superior courts {t) ; and 
are in all points officers of the respective courts in which 
they are admitted : and, as they have many privileges on 
account of their attendance there (a), so they are peculiarly 
subject to the censure and animadversion of the judges.] 
But as to the particular regulations applicable to attorneys 
and solicitors we must refer the reader to a former chap-. 
ter in which we had occasion to consider this matter 
more in detail. 


( 9 ) Bro. Abr. t. ideot, 4; Co. Litt 
ISfi b; 2 Saund. 212, n.(4); Bever¬ 
ley’s case, 4 Rep. 124 b; Quids v. 
Sansom, 5 Taunt 261. A lunatic, 
however, may appear by attorney. 
Beverley's case, ubi sup.; Hum¬ 
phreys 0 . Griffiths, 6 Mcc. & W. 89. 

(r) Jnst. 4, tit. 10. 

{$) According to Blackstone ,this 
was first permitted by stat. Westm. 2, 
c. 10 (see 3 Bl. Com. 26). It was 
provided, however, by a previous sta¬ 
tute (statute of Merton, 20 Hen. 8 , 
c. 10 ), that every freeman might 
make attorney in suit to the court of 
tlie county, tithing, hundred, and 
wapentake, or the court of his lord. 
And even in the time of Henry the 
second, a party who had appeared ii^ 
person, might afterwards appoint an 


attorney {respm$alia) to represent 
him in the cause. Gian. lib. xi. c. 1. 

(0 So early as the statute 16 Edw. 
2 , regulations were made as to the 
admission of attorneys; and by 4 
Hen. 4, c. 18, it was enacted, that 
attorneys should be examined by the 
judges, and none admitted but such 
as were virtuous, learned, and sworn 
to do their duty. The regulations to 
which they arc now subject are to be 
found in the statute, 6 & 7 Viet. c. 
73, by which the two statutes first 
mentioned, (with others on the same 
subject,) are repealed. See as to 
attorneys, Reg. Geo. Hil. T. 1868, 
r. 2 — 6 , 165, 167. 

(ti) Such, for example, as men¬ 
tioned, post, p. 371. 

(a) Vide mu>. p. 808. 
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Of coansel, called, among the civilians, advocates, there 
are in our courts of common law and equity [two species 
or degrees : barristers and 'serjeants. The former are ad- 
emitted after a considerable period of study, or at least 
standhig, in the Inns of Court (y); and are in our old books 
styled apprentices, appreitticii ad Icffcmf being looked upon 
as merely learners, and not qualified to execute the full 
•office of an advocate till they were sixteen years’ standing; 
at which time, according to Fortescue (z), they might be 
called to the state and degree of serjeants, or servientes ad 
legem (a), llow antient and honourable this state and de¬ 
gree is, with the form, splendour, and profits attending it, 
hath been so fully displayed by many learned writers (&>, 
that it need not be here enlarged on.] It is sufficient to 
observe, [that serjeants at law are bound, by a solemn 
oath (c), to do their duty to their clients: and that, by cus¬ 
tom (d ), the judges of the courts of Westminster are always 
admitted into tliis venerable order, before they are advanced 
to the bench (c). From both these degrees some are usually 


(y) Vide sup. vol. i. p. 19. 

(s) DcdjL. c. 50. 

(a) A barrister, upon taking the 
degree of the cot/, or becoming a 
Serjeant, (a promotion for which no 
particular length of standing at the 
bar is now required,) retires from the 
inn of court by which he was called 
to the bar, and becomes a member 
of &irjettttts’ Inn. Of these, in former 
times, there were three; Scroop’s 
Inft, *or Serjeants’ Place, opposite 
St. Andrew's Church, Holborn; Ser¬ 
jeants’ Inn, Fleet Street; and Ser¬ 
jeants* lnn*i[oiice called Faryndon 
j[on), Chancery Lane ; but only the 
last remains at tlie present day a law 
society. In the Hall of this Inn, 
during^term, the judges and serjeants 
dine together ; and there the judges 
sit as visitors of the inns of court. 
It is also used for hol ding the re¬ 


venue sittings of the Court of Ex¬ 
chequer. 

(6) Fortese, c. SO; 10 Rep. pref.; 
Diigdal. Orig. Jurid.; Case of the 
Serjeants, 6 Bing. N. C. 235. To 
'which may be added a tract by the 
late Seijeant W'ynne, printed in 
1705, entitled "Observations touch* 
*'ing the Antiquity and Dignity of 
“ the Degree of Serjeant at Law 
and ••Servient ad Legem," by Mr. 
Serjeant Manning. £t tnde sup. 
vol. 1 . p. 17. 

(c) 2 Inst. 214. 

(d) Fortesc.c. 50. 

(e) lllackstone thinks that **the 
"original of this was probably to 
•' qualify the puisn5 barons of the 
•* Exchequer to become justices of 
•' assixe, according to the exigence 
‘‘_^of the statute 14 Edw. 8, c. 16."— 
(3 Bl. Com. 27.) 
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[selected to be her majesty’s counsel leanied in the law; 
the two principal of whom are called her attorney and 
solicitor-general. The first king’s counsel^ under the de¬ 
gree of Serjeant, was Sir Francis Bacon, who was made so * 
hoTioris causaf without either patent or fee (f ): so thht the 
first of the modem order, (who are now tlie sworn servants 
of the crown; with a standing salary,) seems to have been 
Sir Francis North, aftcrwaids lord keeper of the great seal' 
to King Charles the second (^). These queen’s counsel 
answer in some measure to the advocates of the revenue, 
adoocati fisci, among the Romans. For they must not be 
employed in any cause against the crown, without special 
licence (4); in which restriction they agree with the advo¬ 
cates of the fisc ( 2 *); but in tlie imperial law the prohibition 
was carried still farther, and perhaps was more for the 
dignity of the sovereign; for excepting some peculiar 
causes, the fiscal advocates were not permitted to be at all 
concerned in private suits between subject and subject (4). 
A custom has of late years prevailed of granting letters 
patent of precedence, to such barristers as the crown thinks 
proper to honour with that mark of distinction; whereby 
they are entitled to such rank and pre-audience (/) as are 


(/) See liis Letters, 256. 

(g) See his Life by Roger North, 
87. 

(A) Hence none of the king’s 
counsel can publicly plead in court 
for a prisoner, or a defendant, in a 
criminal prosecution, without a li¬ 
cence ; which is never refused ; but 
an expense of about 91. must be in¬ 
curred in obtaining it. (Christian’s 
Black, vol. iii. p. 27, n. (»}.) 

(0 Cod. 2, 2,1. 

(k) Ibid. 2, 7,18. 

(l) Pre-audience in the courts is 
reckoned of so much consequence, 
tliat it may not be amiss to subjoin 
a short table of the precedence at 
the bar. It supposes the reign of’a 


king; but can be easily adapted to 
the case whare (as at present), a 
queen holds the sceptre. 

1. The king’s attorney-general. 
By the king’s mandate, 14th De¬ 
cember, 1814, the attorney and soli¬ 
citor-general are to have })lace and 
audience before the king’s premier 
Serjeant. (See 6 Taunt 424.) In the 
time of Blackstone they took rank 
after him, and also aftff the king’s 
antient serjeant 

2 The king’s solicitor-general. 

8 . The king’s premier seijeant (so 
constituted by special patent). 
4. ’The king's antient seij<^aut, or 
the eldest among the king’s 
scjtje^ts.. 
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[assigned in their respective patents;] which in a king’s 
reign is [sometimes next after the king’s attorney-general, 
but usually next after his majesty’s counsel then being. 
fThese (as well as the queen consort’s attorney and soli- 
citor-ghneral (m)) rank promiscuously with the king’s 
counsel, and together with them sit within the bar of the 
respective courts,] instead of sitting without it, as is the 
caSlr-with counsel in general (w); [but receive no sa¬ 
laries, and are not sworn; and therefore are at liberty 
to be retained in causes against the crown. And all 
othe/Serjeants and barristers indiscriminately (o) may take 
upon them the protection and defence of any suitors, 
whetlier plaintiff or defendant; who are therefore called 
their clients^ like the dependents upon the antient Roman 
orators. Those indeed y^ructised f/ratis, for honour merely, 
or at most for the sake of gaming influence ; and so like- 


S. The king's serjeants. 

S. Till* king’s counsel ami those 
who have patents of prece¬ 
dence; (with the queen con¬ 
sort's attorney and solicitor). 

7. Serjeants at law. 

8 . The Recorder of London. 

9. Advocates of the civil law. 

10. Barristers. 

It is to be observed that this list 
dees not include the ktuff's a'lvocale 
general, wliosc rank seems to be 
not fully settled. He claims, how¬ 
ever, to take precedence of the 
whole bar. See* Manning’s “ fifr- 
viens\S Legem," pp. (19), (’20). 

(m) Seid. Tit. of Hon. I, 6, 7. 
Vide sup. vol. ii. p. 454. 

(fl) In the Court of Exchequer 
twp barristers, called the post-man 
and thq^fH&-nian (from the places in 
which they sit), have a precedence 
in motiutis. (See R. v. DLhop of 
Exeter, 7 Mce. & W. 188.) 

(o) Until a recent period, an ex¬ 
ception to this had imixcwiorially 

VOL. III. 


existed us regards the Court of Com¬ 
mon Pleas, the serjeants having .al¬ 
ways had the exclusive privilege of 
being heard in that court, at its sit¬ 
tings in bane, and no other counsel 
being admitted there. And though 
in 1834 a warnint issued under the 
sign manual, directing that this pri¬ 
vilege should cease, yet the Court of 
Common Pleas refused to act upon 
its authority, and decided that the 
privilege, being founded on imme¬ 
morial usage, could not be taken 
away by the warrant of the crown. 
(Case of the Serjeants, 6 Bing. N. C. 
285.) By statute, however, 6 8e 7 
Viet c. 18, s. 61, it was afterwards 
enacted, that, in the particular case 
of appeals to the Common Pleas 
from the decision of the revising 
barristers, on the right of voting at 
parliamentary elections, all barris¬ 
ters should be entitled to audience. 
And now by 9 & 10 Viet. c. 54, it is 
provided generally, that all barria- 
ters at law, according to their re- 
B B. 
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{wise it is established with us(p) that a counsel can 
maintain no action for his f^es; which are given, not as 
loeatiovel conductiOf but zs'quiddam honorarium; not as a 
salary or hire, but as a mere gratuity, which a counsellor 
cannot demand without doing wrong to his reputation (q ): 
as is also l.aid down with regard to’ advocates in the 
civil law (r), whose honorarium was directed by a decree 
of the senate not to exceed in any case ten thousand 
sesterces, or about 80/. of English money («). And, in 
order to encourage due freedom of speech in tlie lawful 
defence of their clients, and at the same time to give 
a check to the unseemly licentiousness of })rostitute and 
illiberal men, (a few of whom may sometimes insinuate 
themselves even into the most honourable professions,) it 
hath been holden that a counsel is not answerable for any 
matter by him spoken relative to the cause in hand, and 
suggested in his client’s instructions; although it should 
reflect upon the reputation of another,«nd even prove seb- 
Bolutely groundless (0: but if he mention an untruth of 
bis own invention, or even upon instructions, if it be imper¬ 
tinent to the cause in hand, he is then liable to an action 
from the party injured (u). And counsel guilty of deceit 
or collusion are punishable by the statute of Westminster 
the first (3 Edw. 1. c. 28) with imprisonment for a year and 
a day, and perpetual silence in the courts; a punishment] 
that even in modern times has been [inflicted for gross mis¬ 
demeanors in practice (j?).] 


•pective rank and aeniority, ahall 
have equal right and privilege of 
practiring, pleading, and audience, 
in the Court of Common Pleas at 
Westminster, with the seijeants at 
law. (See 3 C. B. £37.) 

(p) Davis, pref. 22; 1 Ch. Rep. 38. 
(g) Davis, 28. 

(r) Ff. 11, 6. L 
(«) Tac. Ann. 1,11, 7. 

(0 Vide Hodgaon «. Scarlett, 1 B. 
8 r Aid. 232. But the subsequent 


publication of sudi matter ig qplaw. 
fill. Flint«. Pike, 4 B. & C. 473. 
As to the power of counsel to bind 
their clients by arrangements entered 
into for them, in court, see Hoblen 
(in rc), 8 fieav. 101; Mole v. Smith, 
1 Jac. & Walk. 673; Svinfen v. 
Swinfen, 18 C. B. 486. 

(b) Brook v. Sir H. Montague, 
Cro. Jac. 90. * 

(x) Ray. 376. 
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We shall close this chapter with a remark applicable 
both to attorneys and counsel, viz. that they possess the 
exclusive privilege of transacting business in the courts of 
justice In matters in which they are not personally con¬ 
cerned. For no man can conduct the practical proceed¬ 
ings in a cause to which he is himself not party, unless he 
'be an attoniey (y ); nor is any man allowed to address the 
court", in such a cause, unless he be either attorney or coun¬ 
sel (z). In the superior courts, indeed, the latter province 
belongs to counsel alone, exclusively even of the attor¬ 
neys (a). 


(y) Vide 6 & 7 Viet. c. 73, & 2. 
Indepondetitly of their exclusive 
right of conducting the |>ractical 
procc-tiditigs (or business out of 
court), it is by the attorneys alone 
that the counsel are retained and 
in.structed to aildress the court :-^it 
being unusual fur the counsel to 

, communicate for those purpuseswith 
the party himself. It has been de¬ 
cided, however, that there is no 
compulsory rule on tliis subject, and 
that it is governed only by the con- 
veir.ioniil usage of the bar, founded 
on considerations of propriety and 
convenience. Sec the jiidgnicnt of 
Lord Cani])bcll, I>oe d. Bennett v. 
Hale, 15 Q. B. 171. 

(z) It seems that the same rule 
exists in the case of proceedings 
befoi^ ihe under-sherifT, vide Tribe 
V. Winghcld, 2 Mec. & W. 128. The 
only exception to this rule is, that 
by 15 & 16 Viet.c.54,8.10,it is pro¬ 
vided, as to the county courts, that 
any person, though not a barrister 
or attorney, may by leave qf the judge 
address the court instead of the party. 


(a) Collier e. Hicks, 2 B. 8e Ad. 
668. This privilege of counsel is of 
great antiquity. Notices of it occur 
in the reign of Henry the third; 
Plac. Ab. 137 : Caiic. Hot. 22, temp. 
32 Hen. 8 ; Matt. Par. Hist. p. 1077. 
And it is probable that it was of 
much earlier date than this. As to 
this privilege of counsel at quarter 
sessions, see Ex parte Evans, 9 Q. B. 
279. We may remark here, that by 
6 Geo. 4, c. 50, s. 2, practising bar¬ 
risters and attorneys arc exempt from 
serving on juries; and by 5 & 6 Viet 
c. 109, 8. 6, exempt from serving as 
parish constables ; and they are also 
exempt from the office of overseers. 
(Sec Arch. Justice of the Peace, 
Poor, 113.) They are also privi¬ 
leged from arrest in civil cases, 
while attending the courts, eundo, 
mormdo, et redeundo. See Luntly 
e. Nathaniel, 2 Dowl. P. C. 51; 
Newton v. Constable, 2 Q. B. 157: 
Whalley v. Pepper, 7 Car. St P. 
514; Flight tf. Cook, 1 D. & L. 714; 
Phillips «. Pound, 7 Exch. 881. 


B B. 2 



372 


BOOS V.^OF CIVIL INJOBIEB. 


CHAPTER IV.. ^ 

OF THE COURTS OF GENERAL JURISDICTION—AND, 
FIRST, OF THOSE OF COMMON LAW AND EQUIJCY.^. 


[We are next to consider the several species and distinc¬ 
tions of courts of justice, which are acknowledged and 
used in this kingdom. And these are either such as are 
of public and general jurisdiction throughout the whole 
realm; or such as are only of a private and special juris¬ 
diction in some particular parts of it. Of the former there 
are four sorts;—the universally'established courts of com¬ 
mon law and equity (a;; the ecclesiastical courts; the 
courts military; and courts maritime(i^). And, first, of 
such public courts as are courts of common law and 
equity. 

The policy of our antient constitution, as regulated and 
established by the great Alfred, was to bring justice home 
to every man’s door, by'constituting as many courts of 
judicature as there are manors in the kingdom; wherein 
injuries were redressed, in an easy and expeditious manner, 
by the suffrage of neighbours and friends. These little 
courts, however, communicated with others of aj^rger 
jurisdiction, and those with others of a still greater power; 
ascending gradually from the lowest to the supreme courts, 


(o) As to the diettnetion between 
eommon law and equity, vide aup. 
voL'a. SI. 

(6) The eecleibniieaf, military and 
mariUme lawt, though founded on the 
Imperial and canonical constitutions, 
are in one sense to be considered as 


part of the common law of the realm, 
vide Bup. voL i. pp. 61,62. It will 
be observed,, however, that in the 
distinction above laid down, they 
are distinguished, (as convenience 
usually requires,) from the common 
taw. 
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[which were respectively constituted to correct the errors 
of the inferior ones, and to determine such cases as, by 
reason of their weight and difficulty, demanded a more 
solemn discussion'; the course of justice flowing in large 
stream's from the king, %s the fountain, to his superior 
courts of record ; and being then subdivided into smaller 
channels, till the whole and every part of the kingdom 
were'plentifully watered and refreshed. An institution that 
seems highly agreeable to the dictates of natural reason, as 
well as of more enlightened policy; being equally similar 
to that which prevailed in Mexico and Peru, before they 
were discovered,by the Spaniards, and to that which was 
established in the Jewish republic, by Moses. In Mexico, 
each town and province had its proper judges, w'ho heard 
and decided causes, except when the point in litigation 
was too. intricate for their determination; and then it was 
remitted to the supreme court of the empire, established 
in the capital, and consisting of twelve judges (c). Peru, 

. according to Garcilasso de Vega, (an historian descended 
from the antient Incas of that country,) was divided into 
small districts, containing ten families each, all registered 
and under one magistrate, who had authority to decide 
little differences and punish petty crimes. Five of these 
composed a higher class of fifty families; and two of these 
last composed another, called a hundred. Ten hundreds 
constituted the largest division, consisting of a thousand 
families; and each division had its separate judge or mai' 
gistrate, with a proper degree of subordination (d). In 
likb manner we read of Moses, that, finding the sole ad¬ 
ministration of justice too heavy for him, he chose able 
** men out of all Israel, such as feared God, men of truth, 
V hating covetousness; and made them heads over the 
** people, rulers of thousands, rulers of hundreds, rulers of 
fifties, and rulers of tens: and they judged the people at 
** q^l seasons; the hard causes they brought unto Moses^ 


(c) Mod. Un. Hist, xxxviii. 469. 


(d) Ibid, xxxix. 14. 
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[“ but every small matter they judged themselves” (e).] 
These inferior courts for administration of justice on the 
spot, at least the name and. form of them, still continue 
in our legal constitution: but as the superior courts' 
have in practice obtained for t|;ie most part a cracur- 
rent original jurisdiction with the inferior (f ); and as 
there is besides a power of removing plaints or actions^ 
from the latter to the former: upon these accounts (allion^ 
others) [it has happened that these petty tribunals have 
fallen into decay, and almost into oblivion;] though one 
of them (as we shall presently see) has recently been 
selected as the stock on which to found new species of 
inferior court, with an enlarged jurisdiction, and of a very 
efficient character. 

[The order we shall observe in discoursing on these 
several courts, constituted for the redress of civil injuries, 
(for with those of a jurisdiction merely criminal we are not 
at present concerned,) will be by beginning with the lowestf, 
and those whose jurisdiction, though public and generally 
dispersed throughout the kingdom, is yet, (with regard to 
each particular court,) confined to narrow limits; and so 
ascending gradually to those of the most extensive and 
transcendent power. 

1. The Court-baron (^) is a court incident to every manor 
in the kingdom, to be holdeii by the steward witliin the said 
manor. This court baron is of two natures (A) ,* the one is 
ft customary court, of which we formerly spoke (f), apper- 

(e) Exod. XTiii. try a right or for a wilfu) fnd 

(/) It has however long been the malicioua injury. So also, by‘13 

rule, that an action in a superior & 14 Viet. c. 61, s. 11—13, if in 

court to recover a liquidated de- an action of contract, brought in the 

mand under 40«., will be stayed. superior courts, the plaintiffrecovers 

(See Nurden v. Fairbanks, 5 Exch. no more than 201., or in an actiod 

738.) And by S & 4 Viet. o. 24, in of tort no more than 61., he will, in 

actions of trespass, or on the case, general, be allowed no costa (aa to 

' in which the plaintiff recovers leas this, vide post, p. 383). ^ 

damages than 40e. he will have no (g) 4 Inst 26k 
costs unless the judge certides the (A) Co. Litt 68. 

action to have been brought to (t) Supt-vol. i. pp. 216, 221. 
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[taining entirely to the copyholders, in which their estates 
are transferred by surrender and admittance, and other 
matters transacted relative to ^eir tenures only. The other, 

* of which we now speak,] and of which we also took some 
notice* in a former, place [is a court of common law,] 
andot is held before the freeholders who owe suit and ser¬ 
vice to the manor, [the steward being rathef the registrar 
‘thau'tbe judge. These courts, though in their nature dis¬ 
tinct, are frequently confounded together. The court we 
are now considering, viz. the freeholders’ court, was com¬ 
posed of the lord’s tenants, who were the pares of each 
other, and w'ere bound by their feodal tenure to assist their 
lord in the dispensation of domestic justice. It was an- 
tiently held every three weeks; and its most important busi¬ 
ness was to determine, by writ of right, all controversies 
relating to the right of lands witliin the manor.] But now 
by 3 & 4 Will. iV. c. 27, s. 3(5, all writs of right and other 
4'ealand mixed actions (except w’ritsof right of dower, writs 
of dow'cr, qaare iwpedit, and ejectment), and all plaints in 
the nature of such actions, (except plaints for dower or 
fre^e-bench,) are abolished. The court baron of which 
we now speak [may also hold plea of any personal 
actions, of debt, trespass on the case, or the like, where 
the debt or damages do not amount to 40s. (/); which 
is the same sum, of three marks, that bounded the juris¬ 
diction of the antient Gothic courts in their lowest in¬ 
stance, or Jierding courts, so called because four were 
instituted within every superior district or hundred (m).] 
But* the proceedings [may be removed into the superior 
courts by writs of pone, or accedas ad curiam, according 
to the nature of the suit (»);] and [after judgment 
.given, a writ also of false judgment {o') lies to the courts 

{}t) Sup. vol. 1 . pp. 216, 221. false judgment, see Scott v. Bye, 2 

(1) Finch, 248. Bing. 344; Walker «. Watson, 8 

(in) Stiemhook, De Jure Goth, 1. i* Bing. 414; Finch v. Brook, I Bing. 
c.*2. N.-C. 263 i S. C. 2 Bing. N. C. 824; 

(n) F. N. B. 4, 70; Finch, L. 444, Overton v. Swettenham, 3 Bing. N. 

443. C. 786: 1 Man. & Gr. 41, n. (m}i 

(e) F. N. B. 18. As to writs of Crookes v. Longden, S Bing. N. C. 
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[at Westmluster, to rehear and review the cause;] which 
circumstances being productive of great vexation and delay, 

' this court has now fallen into, almost entire disuse {p). The 
r only other point relating to it, which seems worthy of notice ‘ 
in this place, is, that it does not belong to the class of courts 
of record. 

II. [A Hundred court is only a lai^cr court baronrbeing' 
held for all the inhabitants of a particular hundred, instead 
of a manor. The fr€'.e suitors are here alsQ the judges 
and the steward the registrar, as in the case of a court 
baron (y). It is likewise no court of record; resembling 
the former in all points, except that in point of territory it 
is of a greater jurisdiction (r). This court is said by Sir 
Edward Coke to have been derived out of the county court 
for the ease of the people, that they'might have justice done 
to them at their own doors, without any charge or loss of 
time (») ; but its institution was probably coeval with that* 
of hundreds themselves, which were formerly observed (<) 
to have been derived from the polity of the aiitient Ger¬ 
mans. The centeni were the principal inhabitants of a dis¬ 
trict composed of different villages, originally in number 
an hundredf but afterwards only called by that name (w): 
and who probably gave the same denomination to the dis¬ 
trict out of wliich they were chosen. Caesar speaks posi¬ 
tively of the judicial power exercised in their hundred 
.courts and courts baron. “ Principes regiomnif atquepa- 

410; Dempster e. Purnell, 1 D. P. C. (;) As to the office of stewf^d of 

(N. S.) 168 i Brown e. Gill, 3 D. & the hundred court or court baron, 
L. 82 k vide Bradley v. Carr, 3 Man. & Gr. 

(p) By 9 & 10 Viet. c. 95, s, 14, 221. 

provision is made enabling the lord (r) Finch, L. 248 ; 4 Inst. 267. 
of any hundred or of any honor, (<) 2 Inst. 71. 
manor, or liberty, having any court (0 Vide sup. vol. i. p. 126. 
in right thereof, in which debts or (u) “ Centeni ex singulis pagis sunt, 
demands may be recovered, to sur- idque ipsutn inter sues vocantur i et 
render to her Majesty the right of quod prime numerus fuU, jam nomen 
holding such court; after which et honor set."—Tac. De Mor. Germ, 
such court shall be discontinued. c. 6. 
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l^gorvm^ (which we may fairly construe, the lords of hun¬ 
dreds and manors,) inter mos jua dicunty controversiasgne 
minuunt"’ (.r). And Tacitus,'Vvho had examined their con¬ 
stitution still more attentively, informs us not only of the 
authority of the lords, but of that of the cenfeni, tlie hun- 
dredors, or jury; who were taken out of the .common free¬ 
holders, and had themselves a share in the determination. 

’ “ Eltywitur in concUiis et prindpeSj quijura per payos vicos- 
gue rcddunt: centeni singulisf explche comitesf consilium simul 
et auctoritaSf adsunf* (y). This hundred court was deno¬ 
minated haereda in the Gothic constitution (jt).] We may 
remark with respect to it, that [causes are equally liable 
to removal from hence, as from the common court baron, 
and by the same writs, and may also be reviewed by writ 
of false judgment.] But in practice no resort to this court 
is ever made («). 


• III. [The County courts.] And here, first, we shall 
speak of the county court as it evists at common law (J), 
and independently ol‘ the modern courts of the same name, 
to be soon mentioned. The common law county court, 
then, exists in every county, and is incident to the juris¬ 
diction of the sheriff. [It is not a court of record,] but 
raij»ht, till the introduction of the new court just referred 
to, [hold pleas of debt or damages under the value of 
4C(5. (c). It might also bold plea of many real actions,] 
before such actions were abolished, and might entertain 
[all personal actions to any amount, by virtue of a special 
writ called a jttsticks; a writ empowering the sheriff, for 
the sake of dispatch, to do the same justice in his county 
court, as might otherwise be had at Westminster (^Q.] The 
freeholders of the county are [the real judges in this 


(d-) De Bell. Gall. 1. 6, c. 22. 

(j/) pe Morib. Germ. c. 13. 

(je) Stiernhook, 1. i. c. 2. 

(a) Ai to the lurrender of the 
right of holding a hundred court for 
the recovery of debts or demands, 
vide sup. p. 376, note (p ). 


(b) Aa to this court, see i luat. 
266. 

(e) Ibid. See Tinniawood v. Pat* 
tison, 8 C. B. 248. 

(d) Finch, 818; F. N. B. 152; 
Com. Dig. (C.) 5, 7, 8. The writ of 
jMticiet hat long fallen into diauae^ 
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court;] the sheriff, the president only, and the officer to 
carry its decisions into execution. [The great conflux of 
freeholders, which are supposed always to attend at the 
county court, (which Spelman calls, ** forum plebeuB jusr * 
tituB etJtheatrum comitivce potestatis (e),’’>i 8 the reason why 
all acts of parliament at the end of every session were 
wont to be there published by the sheriff; why all out¬ 
lawries are there proclaimed; and why all popular elections' 
which the freeholders are to make,—as formerly of sheriffs 
and conservators of the peace, and still of coroners, ver- 
derors, and knights of the shire,—must ever be made in 
plena comitatu, or in full county court. By the statute 2 
Edw. VI. c. 25, no county court shall be adjourned longer 
than for one month, consisting of twenty-eight days. And 
this was also the antient usage, as appears from the laws 
of King Edward the elder (/): “ propositus (that is, the 
sheriff) ad quartam drcit&r septimanam frequentem piypuli 
concionem cclebrato: cuique Jus didto: litesque singulas 
dirimito.** In those times the county court was a court 
of great dignity and splendour, the bishop and the ealdor- 
man (or earl), with the principal men of the shire, sitting 
tlierein to administer Justice, both in lay and ecclesiastical 
causes (^). But its dignity became much impaired, when 
the bishop was prohibited and the earl neglected to attend 
it:] and in modern timeSP but little resort to it was had as 
a court for the recovery of debt or damages. And now Its 
jurisdiction in this respect, (except perhaps in the case of 
a writ of justicieSf) seems to be superseded by the new 
county courts to which reference has been made. We*may 
observe, however, that while that jurisdiction existed, pro¬ 
ceedings were removable [into the superior courts, by writ 
of pone or recordari, in the same maimer as from hundred 
courts and courts baron (A);] and any errors therein might 

(e) Gloss V. Comitatus. (A) As to tbe practice on i%moval 

(/) C. 11. by pone or recorderl, see Aobinsoli v. 

(g) Wilkins's Leg. Anglo-Sax. Mainwaring, 10 Q. B. 274. 

LL. Eadg. c. 5. 
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be corrected by means of the same writ of false judg¬ 
ment (i). 

The disuse into which the contentious jurisdiction of 
’ this court gradually fell, was chiefly owing to the dilatory 
and expensive character of its proceedings, as applied to the 
recovery of demands of small amount; and as the remedy 
afforded by the superior courts was, in this respect, still 
‘more oj^ectionable, this state of things gare rise, long 
since, to the establishment, by special local acts of parlia¬ 
ment, of courts of requests^ (or of conscience,) in various 
parts of the kingdom, for recovery , of such demands. 
These latter courts, however, proved in their turn inade¬ 
quate to the purpose, (chiefly because confined to sums of 
too trivial an amount, and extending only to particular 
places or small districts); and the necessity being gene¬ 
rally felt of providing throughout the whole kingdom some 
satisfactory and uniform plan of proceeding {J) for reco¬ 
very of all debts and demands below the amount which 
could conveniently * be sued for in the superior courts, 
it was conceived that for this purpose (A), new inferior 
courts, with improved machinery, and a more ample ju¬ 
risdiction, might advantageously be erected, under the 
name of Oounty Courts, which should form, as it were, 
a graft upon the common law court of that name (/). 

(/) As to the writ of false judg- her majesty may, Ity order iii council, 
ment, vide sup. p. 375. exclude the jurisdiction of such local 

(y) See preamble of 9 & 10 Viet court throughout the whole, or any 
c. 05. part vf the district of the county 

courts of conscience or court 

request are now by the effect of 9 & (I) Prior to this, an attempt had 

10 Viet. c. 95, and Order in Council, been made to improve the meant of 
9th May, 1847, (subject only to a recovering small debta*in another 
few exceptions,) abolished. It ia way, viz. by extending the jurisdic- 
nlao now further provided, by 15 & tion of the courts of request and 
16 Viet. c. 54, a. 7, that on the peti< other similar courts, and reforming 
tion of the council of any borough, their practice; see 8 & 9 Viet. e. 127 
or the* majority of the ratepayers of (repealed ao far as it affects the ju- 
any parisli, within the limits of which riadietion of the county courts, by 9 
a court of local juriscUction other 8 c 10 Viet e. 95, a. 6 ). 
than a county court ia established, 
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This design was carried out by the statute 9 & 10 Viet, 
c. 96 ^ short account of the enactments of which, and of 
other ^^tutes passed for its*amendment or extension (m), 
shall here be given. 

The Act of 9 & 10 Viet. c. 95, directed that this new plan 
of judicature should be established by her Majesty in coun¬ 
cil, in such counties as should be thought fit(«); which was 
accordingly done by an order in council of the 9th March, 
1847; and by the same order each county was divided, 
as the Act also directed, into a certain number of dis¬ 
tricts {o). In each of the districts so appointed, and at 
such towns and places therein as the order in council also 
specifies, the Acts require that the county court shall be 
held at least once in every calendar mon|h, or at such 
other interval as shall be directed by a principal secretary 
of state (p); and they constitute the county court, a court 
of record iq) ; and direct that for such court.in each dis¬ 
trict there shall be a judge, with a registrar and other 
officers (r); and provide that a suit may be commenced 
in anv district in which the defendant, or one of the de- 
feiidants, shall dwell or carry on business at the tirne(«),— 
or (by leave of the court) in any district in which he 

(ffl) 12 & IS Viet.c. lUl; 13 Sc 14 (p) 9 & lO Viet c. 93, ss. 2, £6. 

Viet c. 61; 13 & 16 Viet c. 34; {q) Ibid. s. 3. 

17 & 18 Viet c. 16 ; 19 & 20 Viet. (r) 9 & 10 Viet c. 95, 8. 3, and 

c. 108; 20 & 21 Viet c. 36. see sects. 9, 23, 24, 31; 19 & 20 

(n) 9 & 10 Viet c. 95, s. 1. It Viet c. 108, ss. 6—17. A deputy 

is provided, however, that no county judge is allowed in case of the illness 
court shall be established in the city or unavoidable absence of the^iud(^ 

of London (sect 1} ,* and that the himself; 9 & 10 Viet c. 95, s. 20 ; 

courts of the universities of Cam- 19 & 20 Viet c. 108, aa. 6—11. 

bridge and* Oxford are not to be («) By 19 & 20 Viet c. 108, s. 18, 
affected by the Act (sects. 140,141). it is' provided as to the districts of 

(o) 9 ft 10 Viet. c. 95, B. 2. It the metrapoUtan county courts there 

appears by the Report of the County enumerated, that where the plaintiff 
Court CommissionerB, Slat March, dwells or carries on business in one 
1855, that the number of districts of tltem, and the defendant in any 

was at that time 495. These were of the others, tho summons may be 

divided into sixty circuits; for each served in either of the two. 

of which there was a different judge. 
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shall have dwelt or carried on business within six calendar 
months before,—or (by the like leave) in any district in 
which the cause of action .arose, without regard^^^ the 
place of residence or business (0* 

Tfie courts sq constituted, (which we shall describe, 
for the future, simply as the County courts, by way 
of distinction from the antient or commoh law County 
court,).^ave jurisdiction, primarily and principally, for 
the re^ery of small debts and demands. This includes 
all personal actions (//), where the debt, damage or de¬ 
mand claimed is noC more than 501. (x), whether on 
balance of account or otherwise (y);—with the exception 
however of the action for recovery of land, called an 
ejectment (r)and of actions in which the title to any 


(/) 9 & 10 A ict. c. OS, 8. 60. 

(u) 9 & 10 Viet. c. 96» s. 13 
& 14 Viet, c, 61| 8. 1. The term 
• " action '* is adopted by the Acts, by 
analogy to the remedy by action in the 
superior courts of the common law; 
as to which, vide post, ch. vii. The 
jurisdiction of the county courts, 
however, extends to certain cases in 
which no action lies, (the remedy 
being of a different kind:) viz., to 
cases where the plaintiff claims not 
more than 60/., as the unliquidated 
balance of a partnersliip account, 
or a legacy, or a distributive share 
under an intestacy, (9 & 10 Viet, 
c. 96, 8. 66; 13 & 14 Viet. c. 61), 
dnd^cases where questions arise, 
on estates of small amount, as to 
the right of proving a will, or 
taking out letters of administratiou 
(20 8e 21 Viet. c. 77, ss. 54, 66), 
The term ** personal action " is used 
by way of distinction from real and 
mixtd actions; as to which, vide 
post, C. VII. 

(x) By the 9 & 10 Viet. c. 96, the 
jurisdiction was limited to 20/.; but 


by 13 8t 14 VicL c. 61, was raised to 
60/. The action of Replevin (as to 
which, vide post, c. xi.) is pecu* 
iiarly circumstanced. It may be 
brought in a county court, without 
any limitation as to amount. See 
9 3: 10 Viet. c. 96, a. 119; 19 & 20 
Viet. c. 108, s. 66. 

(y) By 19 & 20 Viet. c. 108, s. 24, 
the court has jurisdiction " where 
“ the debt or demand consists of a 
" balance not exceeding 60/., after 
an admitted sut-off of any debt or 
" demand claimed or recoverable by 
“ the defendant from the plaintiff.” 
By sect. 26, if an action on contract 
be brought in a superior court on a 
claim not exceeding 60/., or “re- 
** duced by payment into court, pay- 
” ment, an admitted set-off, or other- 
wise,** to an amount not exceeding 
that sum, a judge may in his discre¬ 
tion, on the application of either 
party after issue joined, order the 
issue to be tried in a county court. 

(x) As to the nature of an eject¬ 
ment, vide post, c. xi. 
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coiporeftl or incorporeal hereditaments (a), or to tatf 
toll(&)^ir, market, or other franchise, shall be in question; 
or in^^lmich the validity of any devise, bequest, or limita¬ 
tion, under will or settlement, may be disputed;—and of 
actions brought for any malicioqs prosecution(c); libel; 
slander; seduction; or breach of promise of marriage(<f). 
But by agreement in writing of both parties, the jurisdiction 
is also made capable of embracing all actions whatever * 
which may be brought in any superior court of common 
law(tf). In order moreover to promote the resort to the 
countyv^courts in cases of no considerable amount, it is 
enacted, that if in actions on contract (/), (not being for 
breach of promise of marriage,) the plaintiff shall recover 
no more than 20/. {g );—or if in actions for a wrong, inde- 


(a) See Tinniswood v. Pattison, 3 
C. B. 243 ; Lloyd v. Jones, 6 C. B. 
81; Latham v. Spedding, 20 L. J.,Q. 
B. 302. The county court has juris* 
diction, however, to allow a plaint 
and issue a warrant for giving pos> 
semion to a landlord, where his tenant 
holds over, and the rent or value did 
not exceed 601. per annum, and no 
fine or premium has been paid. (19 
8c 20 Viet. e. 108, s. SO.) Or where 
the rent or value does not exceed that 
amount and is in arrear for half a 
year, and the landlord has a right 
to re*enter for non-payment thereof, 
and no sufiicient distreaa is to be 
found on the premises; but the 
tenant mi^ stop the proceedings 
last meittioned by jiayment of the 
rent, with costs, into court (Ibid, 
sect 82.) 

(3) As to what ia a question of 
ntle to toilt see Hunt e. Great North¬ 
ern Railway Company, 2 L. M. & P. 
268. 

(e) Aa to sdiat cause of action 
ia a malkiout pretecuHon within the 


meaning of this exception, see Jones 
V. Currey, 2 L. M. & P. 474. 

(d) Among the actions excepted, 
was also that for " criminal conver¬ 
sation.” But this action is now 
abolished by 20 8c 21 Viet c, 85, 
8. 59, and a new form of proceeding 
substituted. 

(e) 19 8r 20 Viet. c. 108, s. 23. 
See also sect 25. 

(/) The enactment tpee^et the 
actions, thus— *‘cowmni, debt, de- 
*'risHe, or aeeotupsit*' (13 & 14 Viet 
c. 61, s. 11). ** Detinue," it may 
be observed, is not properly an 
action on contract, though it seems 
to be here so classed. (As to thede 
actions, vide post, c. vii.) 

(g) 18 8e 14 Viet c. 61, s. li: 
As to what amount u recovered 
within the meaning of this provision, 
in particular cases, see the following 
recent cases, Tonge «. Chadwick, 6 
£11. 8t Bl. 950; Ashcroft v. Foalkes, 
18 C. B. 261 c Crosse v. Seaman, U 
C. B. 524 1 Chambers v. Wills, 24 
L. J>, Q. B. 267. 
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pendent of contract {h), commenced in any of those courtSi 
(not bding for malicious prosecution, libel, slander, or seduc¬ 
tion,) the plaintiff shall recpver no more than 5^—the 
plaintiff shall have judgment to recover such sum on/y, 
without costs, uidess tKe court shall be of opinion that 
there was sufficient reason for bringing the action there {j). 
On this subject, however, it is material to temark that— 
' where the plaintiff dwells more than twenty miles from the 
defendant(j‘); or where the cause of action did not arise 
wholly, or in some material point, within the jurisdiction 
of the court, within which the defendant dwells oi:. carries 
on his business at the time of the action being com¬ 
menced (Ji) ; or (in general) where any officer of the 
county court is a party (/) j—in any of these cases the 
superior courts have a concurrent jurisdiction; tliat is) all 
actions and proceedings may be brought in the superior 
courts, at the election of the party suing or proceeding, 
without any such peril as above stated with regard to 
costs (ffl). 

The Acts also regulate the course of the proceedings,— 
for the particulars of which we must refer to the enactments 
tliemselves (n). We may, however, mention generally, that 


(A) The enactment specific* the 
actiona, thus— trespass, trover, or 
ease'* (13 & M- Viet. c. 61, s. 11.) 
As to these, vide post, c. vii. 

(0 9 & 10 Viet. c. 95, s. 129 ; 13 
& 14 Viet. c. 61, BS. 11, 12; 15& 16 
Viet. c. 64, 8. 4; 19 & 20 Viet. c. 
108, S. 80. See Heard v. Edey, 1 
H. & N. 716; Reg. Gen. E. T. 1867. 

{j) See Lake e. Butler, 6 E^l. & 
Bl. 92. 

^ (A) See Boiuey v. Wordsworth, 

18 C. B. 326 ; Wood e. Perry, 8 
Exch. 442, 

(l)PSee Mann v. Bucherfield, 20 
11. J., Q. B. 266. As to the case of 
an action by or against the judge or 
officer of a county court, tee also 19 


& 20 Viet c. 108, ss. 19—21. 

(t») 9 & 10 Viet. e. 96, s. 128; 
16 A 16 Viet c. 64, s.4. See Richie 
9. Salamo, 8 Exch. 69. By 19 & 20 
Viet. c. 108,8. 89, it is also now pro* 
vided, that if, in an action on con¬ 
tract, the plaintiff claims more than 
20A, or in an action of tert (that is, 
for wrong independent of contract) 
more than 6/., and the defendant 
gives notice that he objects to the 
action being tried in the County 
Court, and gives security for the 
amount with costa,—all proceedings 
in the County Court shall be stayed. 

(n) See aleo Rules acd Orders, 
with Forms, for regulating the prac¬ 
tice of the County Courts, made 8th 
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the first step in any suit in the County Court, is to enter 
a Tphint in a book kept by the registrar for the purpose (o), 
which^is followed by a summpni, served by the high bailift' 
of the court, on the defendant (jp); and upon the day in ‘ 
that behalf named in the summons, the plaintiff‘must 
appear, and the defendant must also appear and answer; 
and upon answer being made in court, the judge proceeds 
in a summary way to try the cause (( 7 ); and, upon such • 
evidence (taken vw& voce and upon oath (r)) as tlfe' parties 
on either side shall adduce, gives judgment. And it is 
provided, that the judge, in all actions, shall determine all 
questions, as well of fact as of law, unless a jury shall be 
summoned («). But when the amount claimed exceeds 51., 
a jury may be summoned at the requisition either of plain¬ 
tiff or defendant; and even where it does not exceed 51., a 
jury may be summoned, at discretion of the judge, on ap¬ 
plication of either of the parties (t). This jury is to consist 
of five persons qualified to serve as jurors in the superior 
courts; and they must be unanimous in their verdict (t<). 
When the judgment is for the plaintiff, and the order for 
payment is not complied with, execution may issue against 
the goods of the defendant; or, in cases of fraud or con¬ 
tumacy, he may be committed to prisdh for forty days (x), 
which imprisonment however is not to operate as an ex¬ 
tinguishment of the cause of action. And if the amount 
recovered (exclusive of costs) exceeds 20 /., and there-are 

December, 1856 (in pursuance of notice of his intention to defend, see 
19 & 20 Viet. c. 108,) by five of the 19 8 ( 20 Viet. c. 108, s. 28. 

County Court judges. ( 9 ) 9 & 10 Viet. c. 95, s. 74. <^efe 

( 0 ) 9 8 c 10 Viet. c. 95, s. 59. See arc some few special matters of de- 
In re Zohrab v. Smith, 17 L. J. (Q. fence, on which, if the defendant in- 
B.). 174. tennis to rely, he must give notice in 

(p) 9 8 c 10 Viet. c. 95, a. 59. By writing of them five days before the. 
the 39th of the '^lluleft and Orders," return of the summons. lbi(L s. 76.' 

the summons is to be dated of the (r) Ibid. s. 86 . 

day on which the plaint was entered, (t) Ibid. s. 69. 

and its date is to be the emmenee- (t) Ibid. s. 70. 

swNt ^ the sHft. As to a special (u) Sects. 72, 73. 
summons requiring defendant to give («) 9 8 c 10 Viet c.95, as. 94,98,99. 
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no goods, the judgment muy be removed into a BupericH: 
court, and there enforced by the same modes of execu¬ 
tion as a judgment originally obtained there (y), 

* Finally, we may observe that it is competent to the 
judge trying tlie cause, t<(.direct that there shall be a new 
trial if he so think fit, upon such terms as he shall think 
reasonable (z). And also, that when the detit or damage 
claimed is above 201, and not above 50/. (a),—an appeal 
lies from th'e decision of the county court judge, upon any 
matter of law, or upon the admission or rejection of any 
evidence, to any of the supcricir courts at Westminster; 
and that such appeal is to be heard in term time by the 
full court, or, out of term, by any two or more of the judges 
sitting as a court of appeal (b). But the appellant must 
give security for the costs of the appeal, and if he be de¬ 
fendant, for the amount also of tiie judgment; and no 
appeal will lie, if before the decision is pronounced both 
parties agree in writing that the decision of the judge shall 
. be final (c). 

In addition to the jurisdiction already mentioned, the 
judges of the county courts have a variety of others,— 
comprising some of ^ original, and others of an auxiliary 
kind: but as they are numerous and unconnected with 
the main object of these courts, viz. the recovery of small 
debts and demands, no specific account of them can here 
be attempted (e/). 

(if) 9 & 10 Viet. c. 95, 8 . 103 ; Q. B. 67 ; LiedmaBn, app., Schulte, 
12 & 13 Viet c. 101, a. 1 ; 19 & 20 Teop., 14 C. B. 88; 52; Foater «. 
Vlct*c. 1J)8, a. 49. As to executions Smith, 18 C. B. 156; Jackson *. 
in a superior court, vide post, p. Beaumont, 11 Each. 800; Mount- 
652. • ney v. Collier, 1 Ell. 8e B1. 680} 

(a) 9 5c 10 Viet. c. 95, s. 89. Tattersall e. Feamley, 17 C. B. 868. 

(a) See Blowers «. Rackham, 20 (e) 19 & 20 Viet. o. 108, s. 69. 

L.Vj. (N. S.) Q. B. 387. As to cotlt in County Coons, sea 19 

(i) 13 & 14 Viet c. 61, s. 14 ; 16 & 20 Viet c. 108, ss. 88<-S7, with 

& 16 Vi)|t. c. 54, s. 2} 19 & 20 Viet the Scale of Costs made thereundso'. 
c. lOj, B. 68. As to the appeal under Aa to writs of e«r(to>aH, or preUM. 
these provisions, see Cannon, app., tioii, or maitdamut, to 4hose oourta-; 
Johnson, reap., 21 L. J., Q. B. (N. as. 38—44, 48 , 67. 

S.) 164 i Mayor v. Burgess, 24 L. J., (4) The following statutes confer 

VOL. Ill. C C. 



386 


BOOK y.— OP OITII. INJOBIEt. 

Thege several species of courts, though confined to par¬ 
ticular localities, have nevertheless been considered in this 
pl|U!e under the head of courts of general jurisdiction, 
because dispersed generally throughout the realm; but 
other courts fell under the same iJbad, which are not limited 
to any one lordship, hundred> county, or district,—their 
jurisdiction being applicable to the whole kingdom at large. 
Of which sort is, 


IV. The Court of Exchequer,—the origin of which is 
as follows:—[By the anti^t Saxon constitution there was 
only one superior court of justice in tiie kingdom; and 
that court had cognizance both of civil and spiritual 
causes; viz., the tcitt&mgemoie or general council (s), which 
assembled annually or oftener, wherever the king kept his 
Christmas, Easter or Whitsuntide, as well to do private 
justice as to consult upon public business. At the Con¬ 
quest the ecclesiastical jurisdiction was diverted into aki- 
other channel; and the Conqueror, fearing danger from 
thesef annual parliaments, contrived also to separate their 
ministerial power, as judges, from their deliberative, as 


miscellaneous jurisdiction on the 
judges of the County Courts, in refer* 
eiice to their several objects10 & 
11 Viet. c. 102 (as to Insolvent pe¬ 
titions) 14 & Id Viet. c. 52 (The 
Absconding Debtors Arrest Act, 
1851)15 & 16 Viet. c. 31 (The 
Industrial and Provident Societies 
Act, 1852) ;-16 & 17 Vict. c. 51 
(The Succession Duties Act, 1853); 
—16& 17 Vict. c. 107 (The Customs 
Act, 1853);—16 & 17 Vict c. 137 
(The Charitable Trusts Act, 1853); 
—17 & 18 Vict c. 104 (The Mer¬ 
chant Shipping Act, 1854);—17 & 
18 Viet. c. 112 (The Literary and 
Scientific Institutiona Act, 1854);— 
yi Si 18 Viefre. 125 (The Common 
Law Procedure Act, 1854);—18 & 
18 Vict. c. 32 (Stannary Courts 
Amendment Act) ^18 & 19 Vict 


c. 63 (Criendly Societies Act);— 
18 & 19 Vict c. 67, sec 19 & 20 
Vict c. 108, 8. 4, and Order in 
Council, SOtli January, 1856 (Sum¬ 
mary Procedure on bills of exchange 
and4promisBory notes); 18 Sc 19 
Vict. c. 121 (The Nuisances Re¬ 
moval Act for England, 1855); — 
18 & 19 Vict o. 122 (Tlv Met^o- 
politan Building Act, 1865);—19 & 
20 Viot. c. 47 (Joint Stock Com¬ 
panies Act, 1866);—c. 108, s. 78, 
County Courts Amendment Act, 
(Receiving Acknowledgments ' of 
Married Women);—20 & 21 Vict. 
c. 77, i. 54 (Probates and ^-dminis- 
trationa). 

(e) See an account of it, Turner, 
Hist Ang. Sax. vol. iii. p. 177, 6th 
ed. 
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[counsellors to the crown. He therefore established a 
constant court in his own. hall, thence called by Brae- 
ton(/), and other antient authors, auh, regia or aula regis, 
'This court was composed of the king’s great officers of 
state resident in his palac^e, and usually attendant on his 
person: such as the lord high constable and loid mare* 
schal, who chiefly presided in matters of honour and of 
hrms; determining according to the law military and the 
law of nations. Besides these, there were the lord high 
steward and lord great chamberlain; tlie steward of the 
household; the lord chancellor, whose peculiar business it 
was to keep the king’s seal and examine all such writs, 
grants and letters as were to pass under that authority; 
and the lord high treasurer, who was the principal adviser 
in all matters relating to the revenue. These high officers 
were assisted by certain persons learned in the laws, who 
were called the king’s justiciars or justices; and by the 
greater barons of parliament, all of whom had a seat in 
. the aula regia, and formed a kind of court of appeal, or 
rather of advice, in matters of great moment and diffi* 
culty. All these, in their several departments, transacted 
ail secular business, ^both criminal and civil, and likewise 
the matters of the revenue; and over all presided one 
special magistrate, called the chief justiciar, or capitaUs 
jmdeiarius totius Anglia; who was also the principal 
minister of state, the second man in the kingdom, and, 
by virtue of his office, guardian of the realm in the king’s 
absence. And this officer it was who principally deter¬ 
mined‘all the vast variety of causes that arpse in this 
extensive jurisdiction; and, from the plenitude of his 
power, grew at length both obnoxious to the people and 
d|LngerouB to the government which employed him {g), 
xhis great universal court being bound to follow the 
king’s^household in all his progresses and expeditions, the 

(/) Lib. S, tr. 1, c. 7. 

(g) Spelm. 01. 331, 832, 333; Gilbl Hist. C. P. Introd^ 17. 

c c. 2 
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[trial of common causes therein was found very burthen- 
some to the subject* WhereloFe King John, who dreaded 
also the power of the justiciar, very readily consented to 
that arti^ which now forms the eleventh chapter of Magna' 
Charta, and enacts, that ** pommynia pheita non seq^ntur 
curiam rSgiSt sed tmeantur m aHqup loop eerto'* • This cer¬ 
tain place was estahllshed in Westminster Hall, the place 
where Uie avia re^k originally sat, when the king resided 
in that city; and there it hath ever since continued. And 
the court being thus rendered fixed and stationary, the 
judge became so too, and a.,chief, with other justices, of 
the Common Pleas, was thereupon appointed; with juris¬ 
diction to hear and determine all pleas of land, and injuries 
merely civil between subject and subject Which critical 
establishment of this principal court of common law, at 
that particular juncture and that particular place, gave rise 
to the inns of court in its neighbourhood ; and, thereby col- 
lectii^ together the whole body of the common lawyers, 
enabled the law itself to withstand the attacks of the 
canonists and civilians, who laboured to extirpate and de¬ 
stroy it (4). This precedent was soon after copied by 
King Philip the Fair, in France, who about the year 1302 
fixed the pm’liument of Paris to abide constantly in that 
metropolis ; which before used to follow the person of the 
kii^ wherever he went, and in which he himself used fre¬ 
quently to decide the causes ^at were there depending; 
but aU were then referred to the sole cognizance of the 
parliament and its learned judges (i). And thus also, in 
1495, the Emperor Maximilian the first, fixed the imperial 
chamber (which before always travelled with the court and 
household) to be constantly held at Worms, from whence 
it was afterwards translated to Spire (ft). 

The ^ftz re^ia be^ thus stripped of so considerable'a 
bfEnch of its jurisdiction, and the power of the chief jus- 

, t 

<A) Vide aup. vol. i. p. 16. (Ir) Mod. Uo. Hiat. xxix. 467. 

(i) Mod. Un. Hiat. xxiii. 39& 
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[ticiar being also considerably curbed by many articles in 

the great charter, the authority of both began to decline 

apace under the long and troublesome reign of King Henry 

* the third. And in farther pursuance of this example, the 

other seveiBl offices oKthe chief justiciar were, under 

Edward the first (who new modelled the whole frame of 

■ 

our judicial polity) subdivided and, broken into distinct 
‘’courts of judicature. A court of chivalry was erected, over 
which the'constable and mareschal presided; as did the 
steward of the household over another, constituted to re¬ 
gulate the king’s domestic servants. The high steward, 
with the barons of parliament, formed an august tribunal 
fur the trial of delinquent peers; and the barons reserved 
to themselves in parliament the right of reviewing the sen¬ 
tences of other courts in the last resort. The distribution 
of common justice between man and man was thrown into 
so provident ah order, that the great judicial officers were, 
made to form a check upon each other: the Court of 
• (chancery issuing all original writs under the great seal to 
the other courts; the Exchequer managing the king’s re¬ 
venue ; the Common Pleas being allowed to determine all 
causes between private subjects; and the Court of King’s 
Bench retaining all the jurisdiction which was not cantoned 
out to other courts, and particularly the sole cognizance of 
pleas of the crown, or criminal causes (f )•] 

The Court of Exchequer, then, (to which our attention < 
is at present particularly directed,) was at first [intended 
principally to order the revenues of the crown, and to re¬ 
cover ^hc king’s debts and duties (m);] though it has since 

(l) The King’s Bench had also Geo. 4 & 1 Will. 4, c. 70, a. 8, such 
asBigned to it the superintendence of errors in the Common Pleas or £x- 
hoth the other superior courts; as, chequer, as well as those in the 
after judgment given by either of King’s Bench itself, are now to be 
these, it was to the King’s Bench redressed exclusively in a court of 
that rdbourse was to be had to cor> eeparste jurisdiction, vis.v the Court 

rcct any error in law that might be of EStebequer Chamber, 
found in the proceedings. And this (t») 4 Inst. 108~-116; vide Gil- 
superiority it continued to retain bert'a Exeb.; Attorney •General v. 
until a recent period; but by 11 Sewell, 4 Mee. & W. 77. 
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acquired, and originally by usurpation (r\ the additional 
chfliracter of an ordinary court of justice between subject 
and subject. [It is called*.the Exchequer (Scaecarium), 
from the chequed cloth, resembling a c^ess-board, which’ 
covered the table there, and ob Y<hich, when certain of the 
king’s accounts were made up, the sums were marked and 
scored with counters. It consists of two divisions, the 
Recast of the Exchequer (o), which manages the royal 
revenue,] and which is not material to our present purpose: 
[and the Courts or judicvil part of it.] 

This court was, from the time of the separation of the 
Exchequer from the aula regia down to a very recent 
^riod, [subdivided into a court of equity (p) and a court 
of common law.] But by statute 6 Viet. c. 6,—reciting that 
the business of the latter branch, or pka ride, of the court 
had greatly increased, and that the judges thereof might 
advantageously be relieved from the equity business,—all 
the power and jurisdiction of the Exchequer, as a court 
I of equity, or otherwise than as a court of law or court of 

(n) The najiure of this uaurpatiou really stand in that capacity; and 
was as follows:—By the original con. came to be considered as mere nords 

stitution of this court, to which it of course, so as to open the court to 
was incident, (as stated in the text,) all the nation equally. The same 
to call the king’s fknners and debtors fiction was permitted on the equity 

to account, such parties as these were side of the court, where any person 

privileged in their turn to sue and mtghtfileabillagainstanothcr upon 
implead all manner of persons in a bare suggestion that he was the 
the same court that they were them- - king’s accountant, — a suggestion 
selves thus called into. For this pur- which was never controverted. This 
pose they resorted to a writ called usurpation, as well as the analogous 
a quo minus, in which the plaintiff one in the Queen’s Bench,* (to be 
suggested that he was the king's hereafter noticed,} long since ripened 
&rmer or debtor, and that the de- into an indefeasible and uuquestion* 
fendant had done him the ipjury or able dde. And at length, by 2 Will, 
damage complained of, quo tiUrnu 4, o. Sfi, the writ of quo minus w«^ 
s^kioM oxiait, by which he is the abolished; and a new method sub- 
less able to pay the king his debt or atituted, giving a direct and proper 
rent. Afterwards, and gradual jurisdiction to this court, 
connivance, this surmise of bring (o) Tide sup. vol. ii. p. 538. ' 

debtor to the king, was allowed to (p) Vide 3 Bi» Com. 45. 

be inserted by persons who did not 
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revenue unconnected with equity, was transferred to the 
Court of Chancery ( 9 ). The Court of Exchequer is now 
therefore a court of revenue.* and a court 0 / common law 
only ^r). In the former capacity it ascertains and enforces, 
by. proceecjtngs appropp^te to the case, the proprietary 
rights of the Crown against the subjects of the realm (s); 
in the latter, it administers redress between sutject and 
subject, in all actions whatever; except in the few species 
of real actions, which still survive the general demolition of 
that class. It is a court of record; and its judges are at 
present five in number, consisting of one chief hasron and 
four puisne barons^ as in this court the judges are termed {t). 
Proceedings in error, from this court, (that is, proceedings 


{q) As to the fquUable jurisdic* 
tion of |he Exchequer af; a court of 
reveme since this statute, see Attor¬ 
ney-General V. llallett, 15 Mee. & 
W. 687; Attoru<;y-General o. The 
Corporation of London, 14 L. J. 
(Ch.) 305. By 5 & 6 Viet. c. 86, 
certain offices on the revenue side 
are a))olishi’d; and the business 
theretofore transacted therein is 
transferred to her majeety'a remem¬ 
brancer in tlte Etehequer I whose 
office the lords commissioners of the 
Treasury are empowered to regulate. 
Tile attornies of the Queen's Bench, 
Common Pleas, and Exchequer of 
Pleas, arc also, by the same statute, 
admissible to practise in the Ex¬ 
chequer on the revenue side; and 
all process from the revenue side 
may be tested and made returnable 
either in term or vacation. 

(r) For regulations of the officers 
* of this court on tlie plea side, see 2 
& 8 Will. 4, e. 110. 

(t^ See 18 k 19 Viet. c. 90, assi- 
jpiilating the practice as to giving 
and receiving costs' in proceedings 
instituted on behalf of the Crown, in 
matters relating to the public re¬ 


venue, to that which obtains in suits 
between subject and subject; and 
for amending the proeedui'e and 
practice on Crown suits in the 
Court of Exchequer. It may be 
remarked, that, in any case in which 
the profit of the Crown comes in 
question, a cause commenced in 
another court may, on the applica¬ 
tion of the attorney-general, be re¬ 
moved into the Exchequer. (At¬ 
torney-General V. Hallett, 15 Mee. 
& W. 97; Adams v. Freemantle, 2 
Exch. 453. * 

(0 *' These," says Blackstone, 
*' Mr. Selden conjectures (Tit. of 
Hon. 2, 5,16,) to have been an- 
" tiently made out of such as were 
" barons of the kingdom or parlia- 
'*mentary barons, and thence to 
" have derived their name ; which 
** conjecture receives great strength 
" from Bracton’s explanation of 
** Magna Charta, c. 14, which di- 
" rects that the earls and barons be 
** amerced by their peers, that is, 
*' says he, by the barons of the Ex- 
** chequer. Bract. 1. 3, tr. 2, c. 1, 
« a. 8.”—8 Bl. Com. 45. 
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to correct any error that may be found in the judgment of 
thiB court,) may be taken into the Court of Exchequer 
Chamber;. to«which we shalthave occasion more particu¬ 
larly to advert in the course of the present chapter. 

« * , < 

V. The Court of Common Pleas (a)) (or, as it is some¬ 
times technically called, the Court of Common Bench,) 
whose origin has been already explained (e), is also a court 
; of record; and in that capacity takes cognizance of all 
actions between subject and subject, without exception; 
including formerly die extensive class of real actions, of 
which it still retains the few surviving species. * And over 
remedies of this kind, (which formerly excelled all others 
in importance,) it has always exercised an earcZusiee juris¬ 
diction, as it did also over fines and recoveries, while these 
modes of assurance existed, and stiU does, over the forms 
of conveyance now substituted for them (w). For these rea¬ 
sons, and also because its authority in thele matters was* 
original and not usurped, (as in the case of the Exchequer 
and Queen’s Bench,) it has always been considered as the 
principal seat of learning relative to ordinary actions be¬ 
tween man and man, and is styled by Lord Coke, the lock 
and key of the common law (a;). It has no authority, 
however, like the Exchequer, in matters relating to the 
revenue. The judges are at present five in number,—one 
chief and four puisn6 justices; and from their decision 
proceedings in Urror may be taken into the Exchequer 
Chamber. 


VI. [The Court of Queen’s Bench(y) (so called because 


(«) See 8 fr 9 Viet c. 84, ahoAish. 
ing the separate seal office ot the 
Courts of Queen's Bench and Com¬ 
mon Pleaat and 18 & 14 Viet e. 75, 
as to the fees to be received by cer¬ 
tain officers of the Common Pleas. 
(«} Vide sup. p. 888. 

(v) This court has now also an 
exclusive jurisdiction in cases of 


appeal frcm the barristers appointed 
to revise tiie lists of parliamentary^ 
voters (see Sic 7 Viet «. l8)} and 
in eases arising under the Hallway 
end Canal Trafiic Act, 1853 (J7 & 
18 Viet c. 81). . 

(c) 4 Inst. 99. 

(y) This court ft^isdlcd the King's 
Bench in the reign ot a kiiigf and 
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[the sovereign used formerly to sit. there in person {z\ the 
style of the court still being coram ipso reffe)\ or cornm 
ipsa regin&f is also a court of record, and the [supreme • 
court,of common law in the kingdom: consisting of a 
chief justice and dbur puisne justices, who are, by their 
office, the sovereign conservators, of the peace, and supreme 
coroners of the land. Yet, though the sovereign himself 
‘used to sit in this court, and still is supposed so to do, he 
did not, neither by law is he empowered (a) to, determine 
any cause or motion but by the mouth of his judges, to 
whom he has committed his whole judicial authority (5). 

This court, which (as we have seen) is the remnant of 
the aula regia, is not, nor can be, fiwm the very nature 
and constitution of it, fixed to any certain place, but may 
follow the sovereign’s person wherever he goes; for which 
reason all process issuing out of this court in the sovereign’s 
name is returnable “ ubicunqve fuerinius in Angliti,* It 
hath indeed, for some centuries past, usually sat at West¬ 
minster, being an antient palace of the crown ; but might 
remove with the sovereign to York or Exeter, if she thought 


during the protectorate of Cromwell 
it was styled the Upper Bench. 

The Bail Court is a branch of this 
court, constituted under 11 Geo. 4 
& 1 Will. 4, c. 70, B. 1. 

(r) 4 Inst. 73. 

(a) Vide sup. vol. II. p. 316. The 
king used to decide causes in person, 
In the ^la Begia. ** In curia domini 
regis ipse in propria persona jura de- 
cernit,*' —(Digl. de Scacch. 1. i. s. 4.) 
After its dissolution, Edward thsa 
fourth, in the second year of his 
reign, sat in the Court of King's 
Bench three days together, but pro¬ 
bably pot for the purpose of acting 
a<i*a judge. (See Christian's Black, 
vol.iii. p. 41, (n.), and Henry's Hist 
of Great Britain, vol.v.p. 383.) And, 
In later times, James the first is said 


to have sat there in person, but was 
informed by liis judges that he could 
not dey.vi!r an opinion. 

(b) 4 Inst. 71. Lord Coke says, 
that the words in Magna Charia, c. 
29, me super eunt ibimus, nee super 
eum miftemus nisi, signify that 
we shall not sit in judgment onr- 
BclvcB, nor send our commissioners or 
judges to try him. (2 Inst.46.) But 
that this is an erroneous construc¬ 
tion of Ibese words, appears from the 
Magna Charta granted by King John 
in the sixteenth year of his reign, 
which is thus expressed: JVse super 
eos per vim vel per arina ibiinits, nisi 
per legem regrd nastrif vel per Judi¬ 
cium parium suorum.'* (See Introd. 
to Blackstoue's Mag, Ch. p. xiii.— 
Christian's Bl. vol. ill. p. 41, ^u.)} 
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[proper to command it. And we find that, afiter Edward 
the first had conquered Scotland, it actually sat at Rox¬ 
burgh (C). And Ibis moveiA)le quali^, as well as its dig¬ 
nity and power, are fully expressed by Bracton, when he 
says that the justices of this couit are “■capitoirs, generates, 
perpeUd, et majores; a latere regis residmtes ; qui omnium 
aUorum corrigere tenentur injurms et errofes” {d). And it 
is, moreover, especially provided in the Articuli svper Char- 
tas {e), that the king's chancellor, and the justices of his 
bench, shall follow him, so that he may have at all times 
near unto him some that be learned in the laws. 

The jurisdiction of this court is very high and transcend¬ 
ent. It keeps all inferior jurisdictions within the bounds 
of their authority, and may either remove their proceed¬ 
ings to be determined here, or prohibit their progress below. 
It superintends all civil corporations in the kingdom. It 
commands magistrates and others to do what their duty 
requires, in every case where there is no other specih'c 
remedy. It protects the liberty of the subject, by speedy 
and summary interposition. It takes co^izance both of 
' criminal and civil causes; the former in what is called the 
crown side or crown office (/); the latter in the plea side 
of the court (p). The jurisdiction of the crown side it is 
not our present busiaess to consider;—that will be more 
properly discussed in the ensuing volume. But on the 
plea side, or civil branch,] it enjoys, (though originally by 
usurpation, as in the case of the Exchequer,) a general juris¬ 
diction and cognizance over all actions between subject 
and subject, those of the real class only excepted (A). It 

(c) M. 20 , 21 £div. 1 ; Hale, Hist, ^ish tbe sale of offices in the Conrt of 
C. L. 200. King’s Bench, See. 

(i) L. 8 , 0 .10. (A) The usurpation of the Queen's 

(e) 2B£(lw. 1, c. 5. Bench orl^nated as follows:—^The 

(/) Vide 6 & 7 Viet. c. 20, for Jurisdiction of this court in civil ac> 
abolishing certain. ofBces on the tions was fonnerlj confined to*actions 
crown side of the Queen’s Bench, of trespass, or otnsriithityidleged to 
and regulating the crown office. be coonnitted id. ^ arvdt. But this 

(g) Vide fi Goo. 4, c. 82, to abo- court might always have held plea of 
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does not meddle however with matters of revenue. Pro¬ 
ceedings in error may be taken from this court, into the 
Exchequer Chamber J), 

» 

Th*e three courts last enumerated, when mentioned col- 
lectively, are usually described as the Superior courts of 
the common law (J) : or when taken in connection witli 

* the Court of Chancery, to be presently mentioned, as the 
Superior cfourts generally, or the Courts at Westminster : 
where they are all in fact holden. And by these appella¬ 
tions they arc usually distinguished from the courts of 
special jurisdiction, of which we are to speak hereafter; and 

anv civil action (other titan actions were abolished by the effect of 2 Will, 
real),—provided the dcfLiidunt was 4, c. 30, and a new method substi- 
an officer of the court, or in the cus* tuted, giving to this court as well as 
tody of the marshal, that is, of the to the Court of Exchequer (vide 
prison keeper of the court. To make sup. p. 390, n. (n) ), a direct and 
jhis privilege available against ant/ proper jurisdiction in ordinary suits, 
defendant, the fiction was invented instead of that usurped (though well 
of surmising, that the defendant hud established) one which they had pre- 
cominitted u breach of the peace in viously exercised. 

Middlesex or any other county in (i) This is the case not only in ac- 
which the court sat, and in which it tious first commenced in the Queen’s 
was consequently held to possess an Bench, hut also upon judgments in 
extraordinary criminal jurisdiction; the Queen’s Bench upon error from a 
and by aid of this false suggestion, a county palatine. ( Nesbit v. Rishton, 

writ, called a bill of Middlesex, or a 9 A. & £. 426.) It is the case, also, 

writ of latitat founded on a bill of where error is brought upon an in- 
Middlesex (as the case might be), dictment. (R.v.Wright,lA.&E.434.) 
was issued against him; by virtue of {j) The legislature has latterly 
which he was supposed to be com- adopted fjjiis appellation. See 11 

* mttted to the custody of the marshal, Geo. 4 & 1 Will. 4, c. 58 ; 3 & 4 

so as taring him within the juris- Will. 4, c. 42: 1 8c 2 Viet c. 100; 

diction of the court as to any per- 9 A 10 Viet. c. 95, s. 78, ^c. The 

Bonal action. Where the proceedingterm of a luperior court, however, in 
was against a prisoner (whether by its more antient, strict and technical 
*aid of tiiese fictions or otherwise), application, has a wider meaning, 
or against an officer of the court, the and embraces the courts of the eoun- 
actiot^ was said to be commenced by ties palatine. (Peacock v. Bell, 1 
%IL*‘ But in other oases the com- Sound. 73.) That the County courts 
mencment was by an original writ ; established under 9 & 10 Viet. c. 95, 
that is, a writ Otit of the Court of are not Superior courts, though made 
Chancery, under the great seal, courts of record, see Levy e. Moylan, 
Both of these modes of proceeding . 10 C. B. 210. 
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also from the court baron, hlindfed court, and county court, 
of which we spoke at the beginning of this chapter; all of 
which are described as Inferior courts, though discriminated 
from each other, as being either of record, or not of re¬ 
cord (/fc). The judges of these superior 0001*18 of the com¬ 
mon law are also often popularly called, by way of pre¬ 
eminence, the Judges of the Land, or simply the Judges (I); 
and though inferior in rank to the chief judge of the Court 
of Chancery, (or lord chancellor,) they are of high dignity 
and precedence,—taking rank before baronets (i»), and being 
the constitutional advisers of the House of Lords, on matters 
of law (n). They are at present, as we have seen, fifteen 
in number, that is, five for each court; but the number has 
varied considerably at different periods of our legal his¬ 
tory ( 0 ). In modern times, ind^d, it remained fixed for 
a long period, at twelv^ but in consequence of the increase 
of business, an additional judge was appointed, about the 
beginning of the reign of Will. IV. (p), to each of the 
three courts. The salaiy of the chief justice of the Queen’s 
Bench is fixed at 8,000/., and that of the other chief justices 
at 7,000/.; of the puisne judges at 6,000/. per annum (y). 
They are all created by the queen’s letters patent: and by 
12 & 13 Will. 111. c. 2, and 1 Geo. 3, c. 23, they are not 
liable to removal, except upon address of both houses of 
parliament (r). 

{k) From the inferior courts of tion under process thereof, 7 Viet 
record, and from the common law a 19; 7 & 8 Viet. c. 96, a. GO, &c.; 

courte of the counties palatine, error 8 & 9 Viet e. 127. As to appoint, 

lies in general into the Queen’s ing aue$sars for the aamc, s £3 7 & 8 
■Bench. (8 Bl. Com. 411; 1 Boll. Ah. Viet. c. 96, a. 72. 

746; Carter, 222 .) An appeal also (t) As to the Judges, see also vol, 

lies from the county courts into any ' it. p. 482. 

of the superior courts j videjsup. p. (m) Vide sup. vol. 11 . p. 621. 

885. As to the removal into the (n) Vide sup. vol. ii. p. 852. 

superior courts of the judgments of ( 0 ) Dugd. Orig. Jurid. c 18. 

inferior courts of record, in order to ' (p) See stat 11 Geo. 4 & 1- Will, 

obtain more eiTcctual execution, see 4, c. 70, ss. Z, 2. «. 

19 Geo. 8 , c. 70, a. 4; 1 & 2 Viet. ( 9 ) 2 A 8 Will. ^ c. 1—16; and 

c. llO, A 22. As to bailiffs of in- 14 & 16 Viet c. 41. 

ferior courts generally, and execu- (r) As to the judges and officers 
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VII. [The High Court of Chancery is the only remain* 
ing, and in matters of civil property by much the most 
important, of any of tlie sjapenor and original cpurts 
• of justice. It has its name of chancery, cancellaria, from 
the ju*dge who presides here, the T^ord Chancellor, or can- 
ceUarius; who. Sir Edward Coke tells us, is so termed a 
cancellando, from cancelling the king’s letters-patent when 
•granted contrary^ law, which is the highest point of his 
jurfidiction (s). the office and name of chancellor 

(however derived), was certainly known to the courts of 


of the superior courts of poumion 
Liw rollectivL'Iy, the following sta-' 
tutes may also he noticed: 

<i Geo, 4, c. 69, to enable the judges 
of tlic several courts of record at 
Westminster to make regulations 
respocting the fees of the officers, 
clerks, and ministers of the said 
courts. (And see 7 Will. 4 & 1 
Viet. c. 30, s. 6 .) 

11 Geo. 4 & V Will. 4, c. 58, for re- 
gulatiiig the receipt and Aiture 
ap])ropriatiou of fees and emolu¬ 
ments receivable by officers of the 
superior courts of common law. 
(And sre 18 & 14 Viet. c. 76.) 

11 Geo. 4 & 1 Will. 4, c. 70, s. 1, 
enabling one judge to sit apart 
from the rest. 

8 & 4 Will. 4, c. 42, s. 1, giving 
power to the judges of the superior 
. fourts of common law at West- 
minuter to alter the mode of plead* 
ing, Ac. (And see 1 & 2 Viet, 
c. 100: 13 & 14 Viet. c. 16; 16 
• & 16 Viet. c. 76, 8. 223 ;«18 & 19 
• Viet. c. 26.) 

7 Will. 4 A 1 Viet. e. 30. to aboluh 
certain offices in the superior 
coiftts of common law; and to 
make provision for a more effec¬ 
tive and unifiMtn establishment of 
officers in those courts. 


1 & 2 Viet. G. 32, to enable her ma¬ 
jesty’s courts at Westminster to 
hold sittings in banc in time of 
vacation. 

1 & 2 Viet. c. 46, (extending 11 Geo. 
4 & 1 Will. 4, c. 70, s. 4,) empow- 
rrhig every judge of the superior 
courts of common law to transact 
out of court such business relating 
to the proceedings in any of these 
courts, as may by the practice be 
transacted by a single judge. 

16 A 16 Viet. c. 73, raukiiig provi¬ 
sion for a permanent establish¬ 
ment of officers at Nisi Prius; and 
for payment of such officers, and of 
judges' clerks, by salaries. 

16 A 16 Viet. c. 76, 8 . 226, enabling 
the judges of each of the courts 
to make rules and orders for the 
government and conduct of the 
mUiistersof their respective courts, 
in wd relating to the distribution 
and performance of the duties, Ac., 
to be done in the execution of that 
Act. 

17 A 18 Viet. c. 126, a. 97, making 
it lawfid for any eight of the 
judges, (the chiefs of each court 
being three,) to make general rules 
and orders for the efllbctuai execu¬ 
tion of that Act. 

(s) 4 lost. 88 . 
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[the Rotoru emperors: where it originally seems to have 
signified a chief scribe or secretary, who was afllterwards 
invested with several judicial powers, and a general super¬ 
intendence over the rest of the officers of the prince. 
From the Roman empire, it passed to the Roman church, 
ever emulous of imperial state; ^d hence every bishop 
has to this .ddy his chancellor, the principal judge of his 
consistory. And when the modem kj^doms of Eurppe 
were established upon the ruins of the, el^ire, almost elfery 
state preserved its chancellor; with different jurisdictions 
and dignities, according to tlieir different constitutions. 
But in all of them he seems to have had the supervision 
of all charters, letters, and such other public instniments 
of the crown, as were authenticated in the most solemn 
manner: and therefore, when seals came in use, he had 
always the custody of the sovereign’s great seal. So 
that the office of chancellor, or lord keeper, (whose au¬ 
thority, by statute 6 Eliz. c. 18, is declared to be exacllj 
the same,) is with us at this day created by the mere 
delivery of the Great Seal into his custody (t); whereby 
he becomes, without writ or patent, an officer of the 
greatest weight and power of any now subsisting in the 
kingdom;] and superior, in point of precedency, (if a 
baron,) to every temporal lord(u). His salary is 10,000/. 
per annum (»). He is a privy councillor by his office (m?) ; 
and according to Lord Chancellor Ellesmere, prolocutor 
of the House of Lords by prescription (*)• To him, (under 
the crown,) belongs the appointment of all justices of the 
peace throughout the ^ingdom. Being formerly usually 
an ecclesiastic, (for none else were then capable of an office 
so conversant in writings,) and presiding over the royal 


(<) Lamb. Archeion, 661 1 Roll. 
Abr. 385. 

(«) Stat. 81 Hen. 8, c. 10, aa. 4,8; 
aee the Table of Precedence, aup. 
vol. II. p. 621, in nota. 

(v) 14 & 15 Viet. c. 82, a. 17 i 15 
& 16 Viet c. 87, a. 16. The sum. 


however, which ia payable to him aa 
apeaker of die Houae of Lords, is to 
be deducted from thia* 

(w) Selden, Office of Lord (Shan- 
oellor, sect. 8. 

(c) Of the Office of Lord Chan¬ 
cellor, edit 1651. 
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[chapelhe became keeper of the king’s conscience; 
visitor, in right of the king, of all hospitals and colleges 
of the king’s foundation; aAd patron of all the king’s 
'livings] of the value of 20/. per annum or under( j?), in 
the king’s .books.. [He. is the general guardian of all 
infants, idiots, and lunatics; and has the general super¬ 
intendence of all charitable uses in the kingdom. And 
'all .this, over and above the vast and extensive jurisdiction 
which he exercises in his judicial capacity, in the Court 
of Chancery; wherein, as] formerly [in the Exchequer, 
there are two distinct tribunals; the one ordinary, being 
a court of common law] and of record; the other extraor¬ 
dinary, being a court of equity, and not of record (a). 

[The ordinary legal court is much more antient tlian the 
court of equity. Its jurisdiction is to hold plea upon a 
scire facias to repeal and cancel the king’s lettei's-patent, 
when made against law, or upon untrue suggestions (&); and 
to hold plea^ of petitions, monstrans de droit, traverses of 
offices, and the like; when the king had been advised to 
do any act, or is put in possession of any lands or goods, 
in prejudice of a subject’s right {c\. On proof of which, 
as the sovereign can never be sujipused intentionally to do 
any wrong, the law questions not but he will immediately 
redress the injury^; and refers that conscientious task to the 

(,v) Madox, HiRt. of Exchequer, 42. (a) No court can be a court of re* 

(x) This limit is stated by Black* cord, in the proper and technical 

stone as *' under the value of twenty sense, unless it has been ranked as 

marks;” and he cites 38 Edw. S; 3 such from time immemorial; or has 
.P*,N. B. 83. But, according to Mr. been made such by the express pro- 
Christi^n, since the new valuation of visiolkof some act of parliament, 
benefice^ in the tithe of Henry the The Court of Chancery, on the equity 

eighth, it has been considered as 20/. side, is in such a predicament, and 

per annum or under, probably on the" therefore, notwithstanding its high 
ground that the twenty marks temp. dignity, is no court of record. (4 Inst. 
Edward the third were equivalent to p. 84.) 

20/. temp. Henry the eighth. Chris. (6) Vide 12 & 18 Viet. c. 109; 
^an’^Black. vol. iii. p. 476, n., cites 15 & 16 Viet. c. 83. 

Gibs. 764; 1 Burn's Ecc. Law, 129. (c) 4 Rep. 54. As to suits pro. 

And see Lord Chancellor's case, ceeding from oi%ffecting the crown, 
Hobart, 214. vide post, hk. v. c. xv. 
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[chancelbr, the keeper of bis conscience.] This court [might 
likewise hold plea (by scire fac^) of partitions of lands in 
coparcenary {d): and of dowter {e), where any ward of the 
crown was concerned in interest, so long as the military" 
tenures subsisted ; as it now may also do of the tithes of 
forest land, where granted by the king, and claimed by a 
stranger against the grantee of the crown (/): and of exe¬ 
cutions on statutes, or recognizances in nature thereof, by 
the statute 23 Heii. VIII. c. 6 (^) ] Suits or proceedings, 
however, on the common law side of the Court of (Chancery 
are somewhat rare; and even where they occur, they are not 
wholly carried on there: it being provided by 12 & 13 Viet, 
c. 109, that where any issue tor question, either of feet or 
law, arises in such action, a transcript of the record in 
Chancery in which such issue is contained, is to be sent 
into one of the superior courts of the common law, to be 
there determined; that is, if it be an issue in fact, to be 
tried by a jury; and if an issue in law, to be dctennined b}' 
the court itself, according to the ordinary course of pro¬ 
ceeding before those jurisdictions (k). 

(d) Co. Litt. 171; F. N. B. 62. Qion a jury,) but was to deliver the 

(e) Bro. Abr. tit. Dower, 66 ; record jsro/yHd wanK into the Court of 

Moor, 665. Queen’s Bench. Aqd when an issue 

(/) Bro. Abr. tit Dismes, 10. in law arose, and was there decided, 

(g) 2 Boll. Abr. 469. It also a writ of errot, in the nature of an 
formerly belonged to this court to appeal, lay into the Court of Queen’s 
hold plea of all personal actions, Bench (see 3 Bl. Cdm., citing Year 
where any of its ofRcers was a party Book, 18 Edw. 3, 25; 17 Ass. 24; 

(3 BL Com. p. 40, cites 4 Inst. 80). 29 Ass. 47; Dyer, 316; 1 Boll. Rep. 

But now by 12 8 r 13 Viet c. 109, s. 287 ; 4 lust. 80.) So little, however, 
42, this privilege of the o 8 l||^ is usually been done on th’h oom- 

aboliahed. mon law side of the court, that Black- 

(A) 12 fie 13 Viet c. 109, s. 82, stone says bad met with no traces 
(repeiding 11 8 e 12 Viet c. 94, soYar of any writ of error being actually 
as it relates to this subject). As to brought, since the 14 Eliz. a.d. 1372 
thceflectofthesepravisionSiSeeCiar- (see 8 BL Com. p. 49.) But the 
rard, dem., Tuck, ten,, 8 Q. B. 258. opinion of Lord Keepefr North', in 
Even before they were made, if any 1682 (1 Vem. }3jl; 1 Eq. Ck Ah 
cause came to an issue in fact in the 129), that no such writ of error lay, 
Cuurt of Chaneeryjfhbat court could seems not to have been well con- 
not try it, (having no power to sum- sidered. 
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[In this ordinary, or legal, court is also kept the ojffkina 
justititB; out of which all original writs that pass under the 
Great Seal(i)»—all commissions of charitable uses, sewers, 
kliotcy, lunacy, and the like,—do issue; and for which it is 
always open to the subject, who may there at any time 
demand and have, ex dehito JustiticBf any writ that his oc¬ 
casions may call for. These writs (relating to'^the business 
©f the subject), and the returns to them, were, according to 
the simplicity of antient times, originally kept in a hamper, 
in hanaperio; and the others, (relating to such matters 
wherein the crown is immediately or mediately concerned,) 
were preserved in a little sack or bag, in parva haga; and 
thence hath ari-^'m the distinction of the hamjm' office (A), 
and petty hag ohice (/), which both belong to the common 
law court in Chanc^y. 

But the extraordinary court, or court of equity, is now 
become the court of the greatest judicial consequence.]. 
Its province (as may be inferred from its appellation), is tc 
administer that large portion of our law which, as we have 
elsewhere explained, is distinguished from the common 
law, by the term egtii1y{.m). [This distinction between law 
and^equity, as administered in different courts (n), is not at 
present known, nor seems to have ever been known, in any 
other country, at any time (o): and yet the difference of 
one from the oUier, when administered by the same tri- 


(0 By 12 & 13 Viet. c. 109, B.ll, 
a seal is to be provided, to be called 
" The Chancery Common Law Seal,** 
and fcy soqt 14, all aach writs, &c. 
as have usually issued out of 
the petty bag office under the Greta 
Seal (except certain writs and instru- 
mejits particularly specified), shall 
in future be under “ The Chancery 
Commoit Law Seal ** 

At to the comptrollers cf the 
hanaper, see 5 & 6 Viet. c. 103> 
transferring their duties to other 
officers. 


(f) As to this office, see Baddeley 
V. Denton, 1 L. M. & P. 172 ; Still 
0 . Booth, ibid. 440; Garrard, dieni., 
Tuck, teg,, 8 C. B. 258. 

(ffi) As to equity, vide sup. vol. i. 
p. 81. 

(n) This anomaly of administering 
equity and law in distinct courts, is 
approved by Lord Bacon. (See Do 
Aug. Sclent, lib. viii.ch. 3, app. 45.) 

(o) The council of eonseience, in. 
stituted by John the third. King of 
Portugal, to review the sentences 
of all inferior courts, and moderate 

D D. 


VOL. III. 
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[bunal, was perfectly familiar to the Romans (jp); the Jus 
prmtorium, or discretion of the prastor, being distinct from 
the leg^f or standing laws ; but the power of both cen¬ 
tred in one and the same magistrate, who was equsdly 
intrusted to pronounce the rul^ of law, and to apply it to 
particular ca/ses, by the principles of equity. With us, too, 
the aula regia^ which was the supreme court of judicature, 
undoubtedly administered equal justice according to the 
rules of both or either, as the case might chance to require: 
and, when that was broken to pieces, the idea of a court of 
equity, as distinguished from a court of law, did not subsist 
in the original plan of partition. For though eqpity is men¬ 
tioned by Bracton (r), as a thing contrasted to strict law, 
yet neither in that writer, nor in Glanvil or Fleta, nor yet 
in Britton, (composed under the auspices and in the name 
of Edward the first, and treating particularly of courts and 
their several jurisdictions,) is there a syllable to be found 
relating to the equitable jurisdiction of tlie court of Chan¬ 
cery.] Nor is it very clear in what manner or under what 
circumstances that anomaly was first established in this 
country (s). But it was probably the result of the rude 
and imperfect constitution of our courts of the common 
law, which derived their authority in each case from the 
king’s original writ, issued at the commencement of the 
suit, in some fixed and antient form,—so that they found, or 


them by equity, (Afod. Un. Hist, 
xxii. 237i) seems rather to have 
been a court of appeal. 

(p) Thus too the court of Beuion 
in Scotland, and every jurisdiction 
in Europe of which we have any 
tollable account, found all their 
decuiona at well upon principlea of 
equity as those of positive law, 
(Lord Kaims, Hist. Law Tracta, i. 
823 ,880 } Princ. of Equit. 44.} 

(g) Thus Cicero: **Jaai iUu pro- 
miosis non esse ekmdum, quis non M'dirt, 
qua coactue quis mein et deeeptue dolo 


premiseril f Qua quidem pleraquejure 
praiorio liberantur, nonnuUa legibus.** 
—Ofic. 1. i. X. 

• (r) L. ii.c. 7, fol. 28ualso'f. 8 a, 
s. 3; see Plowd. 467. f 
(f) Some interesting information 
as to the early history of the Court 
of Chancery and the growth 0 |f ita 
juriadiction, will be found in the 
Introduction to Lord Campbell's 
Lives of the Chancellors; and in 
Spence on the Equitable Juri^ic- 
rion of the Court. 
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supposed, themsdves unable to afford any remedy beyond 
what the writ so issued specjliically required or authorized. 
For it 8|^ms that, owing to this'cause, there was a frequent 
fhilure of justice in .the common law courts: and that under 
such circumstances) [the application for redress used to be 
to the king in person, assisted by his privy qpuncil, (from 
whence also arose the jurisdiction of the Court of Re¬ 
quests (0» which was virtually abolished by the statute 16* 
Car. I. c. 10); and they were wont to refer the matter either 
to the chancellor and a select committee, or, by degrees, to 
the chancellor only, who mitigated the severity or supplied 
the defects of the judgments pronounced in the courts of 
law, upon weighing the circumstances of the case. This 
was the custom not only among our Saxon ancestors, 
before the institution of the aula regia{u\ but also after its 
dissolution, in the reign of King Edward the first (a:); 
and perhaps during its continuance, in that of Henry the 
seeond (y). 

. In these early times the chief judicial employment of the 
chancellor must have been in devising new writs, directed 
to the courts of common law, to give remedy in cases 
where none was before administered. And to quicken the 
diligence of the clerks in the Chancery, who were too much 
attached to antient precedents, it was provided by statute 
Westminster the second, (13 Edward I. c. 24), that “ when- , 


(t) The matters cognizable in aliqua Ute,tiui Ju$ domi eonsequi non 
this court, immediately before its|||j^||4|^. Si jua nimis oeverum ait, alle~ 
dissolution, were ** almost all suits, viatlodeindeqiueraturtqtud regem."— 


** that, by colour of equity, or sup- 
" plication Vnade to the prince, 
“ might be Imught before him: but 
“originally and properly all poor 
“ men's suits, which were made to 
“ hii migesty by supplication; and 
“ upon which they were entitled to 
«i^ave right without payment of any 
•^ivney for the same."—(Smith's 
Coininonwealth, b. 8, c. 7.) See also 
Camden on the Law Courts. 


LL. Edg. c. 2. 

(*) Lambard. Aroheion, 71. 

(y) Johannes Sarisburiensis, (who 
died A.D. 1182, in the twenty-sixth 
year of Henry the second,) speaking 
of the chancellor’s office in the 
verses prefixed to his Polyeratioon, 
has these lines: 

“ Me eat, qui leget regni eaneeltat 
ini^uu, - 

Et mandaia fu prbudpie aqua 


(h) “ Nemo ad regent ajtpeUet pro 

O D. 2 


/aci#." 
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p* soever from thenceforth in one case a writ shall be found 
“ in the Chancery, and in a like case, filing under the same 
" right and requiring the‘like remedy, no prec^ent of a 
** writ can be produced, the clerks in Chancery shall agrde 
“ in forming a new one: and if they eannot agree, it shall 
“ be adjourned to the next parliament, where a writ shall 
** be framed by consent of the learned in the law (^)» lest it 
“ happen for the future, that the court of our lord the kirig 

be deficient in doing justice to the suitors.” And this 
accounts for the very great variety of writs of trespass on 
the case,] as they were called, [to be met with in the 
register; whereby the suitor had ready relief, according to 
the exigency of his business, and adapted to the specialty, 
reason, and equity of his very case (o). Which provision 
(with a little accuracy in the clerks of the Chancery, and 
a little liberality in the judges, by extending rather than 
narrowing the remedial efiects of the writ), might have 
effectually answered all the purposes, of a court? of 
equity (6); except that of obtaining a discovery by the 
oath of the defendant. 

But when, about the end of the reign of King Edward 
the third, uses of land were introduced (c), and, (though 
totally discountenanced by the courts of common law,) 
were considered as fiduciary deposits, and binding in 
conscience by the clcigy, the separate jurisdiction of the 
chancery, as a court of equity, began to be established (d); 
and John Waltham, who Was bishop of Salisbury and 
chancellor to King Richard the second, (by a strained 
interpretation of the above-mentioned statute^of West- 

(k) a great variety of new prece- ment use come il estor 0 ,ti nous atten- 
deiits of writs, incases before unpro- domut tiels aetuma aur taa eaaea, et 
vided for, are given by this very maiutainomiu U juriadwtioH de ceo 
statute of Westminster the second. court, et d*auter courts.”—(Year B. 

(a> Lamb. Archeion, 61. 21 Edw. 4, 28.) 

(b) This was the opinion of Fair- (e) Vide sup. voL i. p. 886. ' 

fax, a very learned ju^ in the time (d) Bpelm. Gloss. 106; il. o. 

of Edward the fourth. Le aubpoena** Standiah, 1 Lev. 242. 

(says he) ” ne terroit my ey toeen/e. 
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[minster the second,) devised a writ of svhpanaf returnable 
to the Court of Chancery only, to make the feoffee to 
uses accountable to his cestui que use; which process was 
afterwards extended to other matters wholly determinable 
at the common law; upon fidse and fictitious suggestions; 
for which, therefore, the chancellor himself is, by statute 
17 Hich. 11. c. 6, directed to give damages to the party 
unjustly aggrieved. But as the clergy, so early as the 
reign of King Stephen, had attempted to turn their eccle¬ 
siastical courts into courts of equity, by entertaining suits 
jn'o Icesione Jideif as a spiritual oflence against conscience, 
in case of non-payment of debts or any breach of civil 
contracts (<?), till checked by the Constitutions of Claren¬ 
don (/); which declared that, *^placita de debitis, queejide 
interposita debentuVf vel absque interpositione jideiy sint in 
Justitid —therefore probably the ecclesiastical chan¬ 

cellors, who then held the seals, were remiss in abridging 
tlifeir own new-acquired jurisdiction; especially as the spi- 
• ritual courts continued (q) to grasp at the same authority 
as before, in suits pro Icesione fidei, so late as the fifteenth 
century (/*), till finally prohibited by the unanimous con¬ 
currence of all the judges. However, it appears from the 
])arliainent rolls (f), that in the reigns of Henry the fourth 
and fifth, the commons w'ere repeatedly urgent to have the 

(i>) Lord Lyttelt. Hen. 2, Book 8, Boinc aiitient copies,(Berthelet. Stat 

p. 381, note. Antiq. Lond. 1531, 90 5; 3 Pryn. 

(/} lOlHcn. 2, c. 15 ; Speed.468. Rec.SSC,) and the common English 

(g) In the fourth year of Henry translation of that statute; though 
the third, suits in courts Christian in Lyndetrood’s copy, (Prov. 1. 2, 

pro lationi^deit upon temporal con- t. 2.) and in the Cotton MS. (Claud, 

tracts, wer^ adjudged to be contrary D. 2), Uiat clause is omitted, 
to law. (FUzh. Abr. tit. Prohibition, (A) Year Book, 2 Hen. 4, 10; 11 
15j) But in the statute or writ of Hen. 4,88; SSHen. 4,29; 20Edw. 
eircuiR^ct^ agatUf supposed by 4, 10. 

some to have issued in the thirteenth (i) Rot. Par. 4 Hen. 4, Nos. 78 
*-<i!rear of £dward the first, but more and 110; 3 Hen. 6, No. 46, cited in 
probably (8 Pryn. Rcc. 336) in the Prynne’s Abr. of Cotton's Records, 
ninthyearof Edward ^lesecond,suits 410,422,424, 548 ; 4 Inst. 83; 1 
pro Uerionejldei were allowed to the Roll. Abr. 370, 371, 372. 
ecclesiastical courts; according to 



406 


BOOK V.—OF CIVIL INJURIES. 


[writ of suhpmna entirely suppressed, as being; a novelty 
devised by the subtlety of Chancellor Waltham, against 
the form of the common Idw; whereby no plea could be 
determined, unless by examination and oath of the parties, 
according to the form of the law civil, and the law of holy 
church, in subversion of the common law. But though 
Henry the fburth, being then hardly warm in his throne, 
gave a palliating answer to their petitions, and actually 
passed the statute, 4 Henry IV. c. 23, whereby judgments 
at law are declared irrevocable unless by attaint or writ of 
error, yet his son put a negative at once, upon their whole 
application: and in Edward the sixth's time, the process 
by bill and subpcma was become the daily practice of the 
court (A). 

But this did not extend very far: for in the antient 
treatise, entitled Diversite des Coarser (/), supposed to be 
written very early in the sixteenth century, we have a ca¬ 
talogue of the matters of conscience then cognizable by 
stdtptETia in chancery, which fall within a very narrow* 
compass. No regular judicial system at that time pre¬ 
vailed in the court; but the suitor, when he thought him¬ 
self aggrieved, found a desultory and uncertain remedy, 
according to the private opinion of the Chancellor, who 
was generally an ecclesiastic, or sometimes (though rarely) 
a statesman; no lawyer having sat in the Court of Chan¬ 
cery from the times of the Chief Justices Thorpe and 
Knyvet, successively chancellor to King Edward the third 
in 1372 and 1373 (m), to the promotion of Sir Thonias 
More by King Henry the eighth, in 1530. Aft^ which 
the Great Seal was indiscriminately committed to the cus¬ 
tody of lawyers, or courtiers (n), or churchmen (o), accord¬ 
ing as the convenience of the times and the disposition of 

(Ar) Ilot.Pari. 14 Edir. 4, No. 33 (m) Spelm. GIom. Ill; Dugd. 

(not 14 Edw. 3, os cited 1 Roll. Abr. Chron. Ser. 30. 

370, &c.) (fi) Wriothesley, St. John and 

(0 Tit. Chancery, fol. 296, Has- Hatton. W 
tell'm edit. a.d. 1534. (o) Goodrick,Gardner, and Heath. 
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[the prince required, till Serjeant Puckering was made lord 
keeper in 159!j^: from which time to the present, the Court 
of Chancery has always been filled by a lawyer, excepting 
4he interval from 1621 to 1625, when the seal was intrusted 
to Dr. Williams, then Dean of Westminster, but afterwards 
bishop of Lincoln; who had been chaplain to Lord Elles¬ 
mere, when chancellor (p). i 

* In the time of Lord Ellesmere (a.d. 1616) arose that 
notable dispute between the courts of law and equity, set 
on foot by Sir Edward Coke, then chief justice of the 
Court of King’s Bench ; whether a court of equity could 
give relief after or against a judgment at the common law. 
This contest was so warmly carried on, that indictments 
were preferred against the suitors, the solicitors, the coun¬ 
sel, and even a roaster in chancery, for having incurred a 
pr<Bmunir€f by questioning in a court of equity, a judgment 
in the Court of King's Bench obtained by gross fraud 
and imposition iq). This matter being brought before the 
king, was by him referred to his learned counsel for their 
advice and opinion; who reported so strongly in favour of 
the courts of equity (r), that his majesty g'avc judgment 
on their behalf: but, not contented with the irrefragable 
reasons and precedents produced by his counsel, (for the 
chief justice was clearly in the wrong), he chose rather to 
decide the question by referring it to the plenitude of his 
royal prerogative (s). Sir Edward Coke submitted to the 
decision (0, and thereby made atonement for his error: but 

this struggle, together with the business of commendams (in 

• • 

{p) Biog. Brit. 4278. between our lereral courte touch- 

(f) Bqlbou’s Works, iv. 611, 612, " ing tbeir jurisdictione, and the 

632. same to settle and determine, aa 

• (r) Whitelocke of Pari. ii. 890; 1 we in our princely wisdom shall 

Chan. Rep. Append. II. find to stand most with our honour, 

(«}4|^For that it appertaineth to " .kc.”—(1 Chan. Rep. App. 26.) 
our*princely office only, to judge (<) Sec the entry in the Council 
“ over all judges, and to discern Book, 26th July, 1616 (Biogr. Brit. 
" and determine such differences as 1390). 

“ at any time may and shall arise 
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[which he acted a very noble part (m) ), and his controlling 
the commissioners of sewere Ci), were Ae open and 
avowed causes (y), first of his suspension, and soon after 
of his removal, from his office. 

Lord Bacon, who succeeded,Lord Ellesmere, reduced 
the practice of the court into a moi-e regular system; but 
did not sit long enough to effect any considerable revolu> 
tion in the science itself: and few of his decrees which 
have reached us are of any great consequence to posterity. 
His successors, in the reign of Charles the first, did little 
to improve upon his plan: and even after the Restoration, 
the seal was committed to the Earl of Clarendon, who had 
withdrawn from practice as a lawyer near twenty years; 
and afterwards to the Earl of Shaftesbury, who, (though 
a lawyer by education,) had never practised at all. Sir 
Heneage Finch, who succeeded, in 1673, and became 
afterwards Earl of Dlottingham, was a person of the 
greatest abilities and most uncorrupted integrity; a the* 
rough master and zealous defender of the laws and con¬ 
stitution of his country; and endued with a pervading 
genius, that enabled him to discover and to pursue the 
true spirit of justice, notwithstanding the embarrassments 
raised by the narrow and technical notions which then 
prevailed in the courts' of law, and the imperfect ideas of 


(«) In a cause of the Bishop of 
Winchester, touching a cammendam, 
King James, conceiving that the 
matter affected his prerogative, sent 
letters to the judges not to proceed 
in it till himself had been first con¬ 
sulted. The twelve judges joined in 
a memorial to hismiyesty, declaring 
that their compliance would be con- 
trary to their oaths and the law; but 
upon being brought before the king 
and council, they all retracted and 
promised obedience in every such 
case for the future i except Sir Kd- 
wurd Coke, who said, that when 


'* the case h;ippencd, he would do 
“ his duty."—(Biogr. Brit 1388.) 

(x) As to these commissioners, 

vide post, chap. vi. , ,, 

(y) Sec Lord Ellesmere’s speech 
to Sir Henry Montague,,^ the new 
chief justice, 13th Noveml'er, 1616, 
(Moor’s Reports, 828.) Though Sir 
Edward might probably have re^ 
tained his seat, if, during his sus¬ 
pension, he would have (jj^mpli* 
mented Lord Villiers, (the new' 
favourite,) with the disposal of the 
most lucrative pffice in his court. 
(Biogr. Brit 1891.) 
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[redress which had possessed the courts of equity. The 
reason and necessities of mankind, arising from the great 
change in property by th^ extension of trade and the 
abolition of mili.tary tenures, co-operated in establishing 
his plan, and enabled him in the course of nine years to 
build a system of jurisprudence and jurisdiction upon 
wide and rational foundations; which have* also been ex¬ 
tended and improved by many great men, who have since 
presided in chanceiy. And from that time to this, the 
power and business of the court have increased to an 
amazing degree (^).] 

The judicial duties of this court of equity have been long 
shared in some measure by an officer of high rank, called 
the Master of the Holls, originally appointed only for the 
superintendence of the writs and records appertaining to its 
common law department (a), but accustomed also to sit on 
the etfhity side as a separate, though subordinate judge (h). 

(*) In recent times, a great variety VicL c. 8S, for appointing judges of 
of Acts have been passed for the im- appeal in Chancery ; 15 & 16 Viet, 
provement of this court. See 2 Will. c. 80, abolishing the Masters in 
4, c. 33, to effectuate the service of Chancery, &c.; 15 & 16 Viet. c. 86, 
process from the Court of Chancery; (amended by 17 & 18 Viet. c. lOO, 
2 8; 3 Will. 4, c. 111 ; 5 8c 6 Viet. c. and 18 & 19 Viet c. 134,) for amend- 
103, for abolition of certain ottices iiig the practice and lacilitatiiig the 
in Chancery ; 3 & 4 Viet c. 94, despatch of business in the Court of 
(aniendcd by 4 & 5 Viet c. 52; 5 Chancery; 15 & 16 Viet c. 87, 
Vict'c. 5, and 8 8c 9 Viet, c 105,) (amended by 16 & 17 Viet c. 98,) 
enabling the 1.ord Chancellor, with for relief of the suitors in Chancery; 
advice and consent of the Master of 16 & 17 Viet. cc. 22, 78. 

Holls and Vice-Chancellor, or (o) 4 Inst 82. 
one of them, to alter the pleading. (h) The Master of the Rolls was 
and^ractice; 11&12 Viet. c. 10, properly the chief of a body of ofH- 
empowdting certain ofRcers of the cers called the Maatert in Chancery, 
court to administer oaths; 12 & 13 of whom there have been, until re- 
•Viet c. 109, regulating the petty bag cently, ten others, including the ac- 
and enrolment office and practice on countant-gcneral. (See as to these 
the common law side; 13 & 14 Viet, officors, 9 Inst 82; and Smith’s 
c. 35* to diminish the delay and ex- Coinmonw. bk. ii. e. 12, where it is 
pense of proceedings in Chancery; said that so late as the reign of Eliza- 
14 & 15 Viet. c. 4, for continuing beth they were commonly doctors of 
the third Vice-Chancellor; 14 & 15 the civil law.) The offices of the 
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[Conc^ing his auUiority to hear and determine causes, 
and his general power in. the Court of Chancery, there 
were formerly divers questiotis and disputes very warmly 
agitated; to quiet which, it was declared by 3 Geo. 11. 
c. 30, that all orders and decrees by him made, except 
such as by the course of the court were appropriated to 
the Great Seal’alone, shall be deemed to be valid, subject 
nevertheless to be discharged or altered by the Lord Chan¬ 
cellor, and so as they shall not be enrolled till* the same 
are signed by his lordship (c).] And by a late statute, 
3 & 4 Will. IV. c. 94(£by the Master of the Rolls is 
specially directed to hear motions, pleas and demurrers, as 
well as causes generally. The vast increase of business, 
however, to which reference has been already made, and 
the' progress of which has been particularly marked during 
the last half century, having at length become such as to 
render the antient force of the Court of Chancery 'Wholly 
inadequate to the labours it had to perform, it was found, 
necessary, in the year 1813(e), to appoint another as¬ 
sistant to the Lord Chancellor, under the title of Vice- 
Chancellor of England.; and after the transfef^ this court, 
in 1841, of the equity business of the exche(|^Mytwo more 
Vice-Chancellors were added to its judicial lis^j); each 

Masters in Chancery, viz. those sub- (e) S Bl. Coin. 450. Sec 7 Will, 

ordinate to the Master of the Rolls, 4 & 1 Viet c. 46, as to the fiill salary 

were newly regulated by 3 fir 4 Will, of the Master of the Rolls, and 1 fit 2 

4, c. 94, (amended by 10 & 11 Viet. Viet c. 94, vesting in him the cus* 

c. 60). And see also 10 fic 11 Viet tody of the public records. 

I. 97. But now by 13 St 16 Viet (d) 3 & 4 WilL 4, c. 94, s. 24. • ' 

c. SO, s. 39, these offices are abo- * (e) By stat 53 Oeo. 3, c. 24. 

lished, with reservation, however, of (/} By stat 3. Viet c. 5, s.* 19. 
the power of existing Masters to act As to one of these Vice-Chmcellor> 
in certain matters (see 17 Jc 18 Viet ships, the Act provides that nothing 
c. 100), until they shall be respec- therein contained shall authorize* 
lively released by the Lgrd Chan- the appointment of a tueeeuor. The 
celtor from the performance of all appointment of a successor,^how- 
duties ;—and with a reservation also ever, was authorized by 14 & 13 

of the rights, duties, and privileges of Viet. c. 4, and that of another suc- 
the acrotmltmt-generatf as a Master cessor.by !3 1St 16 Vicl. c. 80, ss. 32 
in Chancery. —38. 
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of whom sits, (like the Master of the Rolls,) separately 
from the Lord Chancellor.. Atiotii«r addition also has been 
recently made(^) of two judges called the lords justices of 
the Court of Appeal in Chancery (A); which court is to 
consist of the Lord Chancellor together with these judges, 
and possesses all the jurisdiction exercised by the Lord 
Chancellor himself, so ^r as his judicial business in Chan* 
eery is concerned, without prejudice, however, to his right 
to sit, as formerly, alone. To this court, (the powers of which 
may be exercised, not only by its full body, but by either 
of its judges, together with the Lord Chancellor, or by 
both the judges apart from the Lord Chancellor,) an appeal 
from the Master of the Rolls, and each of the Vice-Chan¬ 
cellors, may be referred: or may be entertained by the 
Lord Chancellor sitting alone in his proper jurisdiction; 
and from these appellate jurisdictions, an appeal in turn 
lies to the House of Lords. 

VIII. [The next Court that shall be mentioned is one 
that hath no original jurisdiction, but is only a court of 
appeal, to correct the errors of other jurisdictions. This is 
the Court of Exchequer Chamber;] which is subject to con¬ 
siderable variety in its form. For first it exists as a court 
of mere debate; [such causes from the other courts being 
sometimes adjourned into it, as the judges, upon argument, 
find to be of great weight and difficulty, before any judg¬ 
ment is given upon them in the court below (i).] And in 
. such cases, it [consists of all the judges of the three Superior 
courts] of common law; [and now and then the lord chan¬ 
cellor^ also.] Considered as a court of error, in which 
light we are now principally concerned with it, it [was first 
’erected by statute 31 £dw. III. c. 12, to determine causes 
upon writs of error from tlie common law side of the Court 

By 14 & 15 Viet. c. 83. privy council, as to which vide sup. 

(5) Tlie lords justices, (if privy vol. ii. p. 470. 
councillors,) ore also to be members (i) 4 Inst. 119; Warrainev. Smith, 

of the Judicial committee of the 2 Bulst. 146. 
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[of Exchequer. And to that end it consisted of the lord 
chancellor and lord treasurer, taking unto them the justices 
of the King’s Bench and Coimnon Pleas. In imitation of 
which, a second Court of Exchequer Chamber was erected 
by statute 27 Eliz. c. 8, consisting of the justices of the 
Common Pleas and the barons of the Exchequer; before 
whom writs of error might be brought to reverse judg¬ 
ments in certain suits originally begun in the Court of King’s 
Bench.] But both these constitutions are now abolished. 
For a royal commission having issued in 1828 to inquire 
into the pleadings and practice of the Superior courts of the 
common law, it recommended, among many other improve¬ 
ments, a new arr&ngcment of this Court, which was after¬ 
wards carried into effect by 11 Geo. IV. & 1 Will. IV. 
c. 70, s. 8. According to this arrang'ement the judgments 
of each of the Superior courts of common law, in all suits 
whatever, are, (upon proceedings in error in law being in¬ 
stituted for the purpose,) subject to revision by the judges 
of the other two,—sitting collectively as a Court of error 
for that purpose, in the Exchequer Chamber. The com¬ 
position of this Court consc<]ucntly admits of three dif¬ 
ferent combinations, consisting of any two of the Courts 
below, viz. those which were not parties to the judgment 
supposed to be erroneous. 

From each combination of this Court (A), proceedings in 
error may be taken into 

IX. [The House of Lords; which is the supreme court of 
judicature in the kingdom, having at present no original 
jurisdiction over causes, but only] in case of appeal, or 
proceedings in error, [to rectify any injustice or mistake 
of the law, committed by the courts below. To this autho-. 
rity this august tribunal succeeded of course upon the dis¬ 
solution of the aula regia. For, as the barons of parlia¬ 
ment were constituent members of that court, and the rest 

of its jurisdiction was dealt out to other tribunals, over 

■ » 

(Ir) See 11 Geo. 4 & 1 Will. 4, c. 70, s. 8. 
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[which the groat officers who accompanied these barons 
were respectively delegated to preside,—it followed that the 
right of receiving appeals, .and superintending all other 
jurisdictions, still remained in the residue of that noble 
assedibly, from which every other great court was derived.] 
They are therefore generally, in all causes of common law or 
equity, commenced in any court of England, (subject how¬ 
ever to certain exceptions (/),) a tribunal of stppeal, (that 
is either originally, or after the intervention of a previous 
appeal to another court, as the case may be) j and they are 
also in all such causes [the last resort, from whose judg¬ 
ment no further appeal is permitted; but every subordinate 
tribunal must conform to their determinations; the law 
repos'ng an entire confidence in the honour and conscience 
of the noble persons who compose this important assembly, 
that (if possible) they will make themselves masters of 
those questions upon which they undertake to decide; 
and in all dubious cases refer themselves to the opinions 
of the judges, who are summoned by w'rit to advise 
them; since upon their decision all property must finally 
depend (m).] 

[Hither may also be referred the tribunal established by 
statute 14 Edw. 111. c. 5, consisting (though now out of 
use) of one prelate, two earls, and two barons, who are to 
be chosen at every new parliament, to hear complaints of 
grievances and delays of justice in the king’s courts, and 

(0 There is no appeal to the not to the Lords, but to the Judicial 
^ords frodl the Ecclesiastical, Mari- Committee of the Privy Council, 
time, or Prize Courts in England; vide post, p. 4S8. 
nor from Man, Jersey, Guernsey, (m) From the courts of Scotland 
Sark,* or Alderney; nor from the and Ireland, as well as from those 
colonies the appeal in these cases of England, the appeal is to the 
being to the Queen in Council. House of Lords. As to appeals 
And the appeal from a court-martial from Scotland, see 6 Ann. c. 2d, 
is to the Queen in person: as a. 12; 48Guo. 3, c. 151 j liS Geo.9, 
is Uso the appeal from the Lord c. 64; 59 Geo. 8, c. 85 ; 4 Geo. 4, 
Chancellor, in matters of idiotcy or c. 85. As to'those from Ireland, 
lunacy. From the Court of the 23 Geo. 8, c. 28; 39 Si 40 Geo. 3, 
Stannaries, too, the final appeal is c. 67, art. f>. 
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[(with the advice of the chancellor, treasurer, and justices 
of both benches) to give directions for remedying these in¬ 
conveniences in the courts below. This committee seems 
to have been established, lest there should be a defect of 
justice for want of a supreme court of appeal, during any 
long intermission or recess of parliament; for the statute 
further directs, that if the difficulty be so great that it 
may not wqH be determined without assent of parliament, 
it shall be brought by the said prelate, earls and barons 
unto the next parliament, who shall finally determine the 
same.] 

X. We have next to notice a tenth [species of courts, 
of general jurisdiction and use, which are derived out of, 
and act as collateral auxiliaries to, the foregoing; namely, 
the Courts of Assize and Nisi prius. 

These are composed of two or more commissioners,] 
called judges of assize (or of assize and nisi prius), [who 
are twice in every year(n) sent, by special commission 
from the crown], on circuits [all round the kingdom, to try 
by a jury of the respective counties, the truth of such matters 
of fsct as are then under dispute in the courts of West¬ 
minster Hall;]—there being, however, as to London and 
Middlesex, this exception, that instead of their being com¬ 
prised within any circuit, courts of nisi prius are held there 
for the same purpose^ in and after every term, before the 
chief or other juMkoi^ the superior courts, at what are 
called the Londo^Bd Westminster sittings (o). • [These 
judges of assize came into use in the room of the antient 
justices in eyre, justidarii in itinere; who yrere regularly 
established, if not first appointed, by.j|iii0 Parliament of 

■» T 

(fi) Occasionally a third circuit is (** The Common Law Procedure 
appointed in the course of the year, '* Act, 1854*’). They were formerly 
for the purpose of gaol delivery. regulated by the following atatu^es: 

(o) ’The times fqr these sittings 18 Elia. c. 12; 12 Geo. 1, c. 81; 24 
are now fixed by the superior courts Geo. 2, o. 18; 1 Geo. 4, ic. 21. 55 ; 
under U & 18 Viet c. 125, s. 2 11 Geo. 4 & 1 Will. 4, c. 70, s. 7. 
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[Northampton, a.d. 1176, in the twenty-second year of 
Henry the second (p), with a delegated power from the 
king’s great court or aula xegiaf being looked upon as 
'• members thereof: and they afterwards made their circuit 
round the kingdom once in seven years for the purpose of 
trying causes (^). They were afterwards directed by Magna 
Chartaf c. 12, to be sent into every county once a year, to 
' take (or receive the verdict of the jurors or recognitors in 
certain actions, then called) recognitions or assises; the 
most difficult of which they are directed to adjourn into 
the Court of Common Pleas to be there determined. The 
itinerant justices were sometimes mere justices of assize, or 
of dower, or of gaol delivery, and the like; and they had 
sometimes a more general commission, to determine alU 
manner of causes, being constituted Jus^iciarit ad omnia 
placita (r): but the present justices of assize and nisi pruts 
are more immediately derived] ftom the statute of West¬ 
minster the second, (13 £dw. 1. c. 30,) and consist princi¬ 
pally of the judges of the superior courts of common law, 
to whom the duty is confided of thus superintending the 
trial of maUefs of fact, at the courts of assizes and nisi 
priusis),—B& well as that of deciding matters of law, and 
transacting other judicial business at their sittings in banc 
(as they are called), that is, on the bench of their respective 
courts at Westminster. For by Uie above-mentioned sta- 

(p) Seld. Jan. 1. 2, a. d ; Spclm. c. 77, a. 17, a petition for reatitution 

Cod. 329. * of coigugal rights or for judicial ae* 

(q) Co. Litt 293.—“^nao 1261, paxation under that Act, may be 
' jtutieiarii UinerMtes vemrunt a§ud made by either husband or wife, not 

Wigorniam in octavU S. Johannit bap- only to the ** Court for Divorce and 
ti»tm;—etMiu comitate eoaadmittcre Matrimonial Causes,'* but to the 
rectuevH, quod aepiem anni nondum judge of assize, at the assises held for 
erani elepti, poitquamjnitieiarii ibi- the county in which the husband and 
* dMittftinoMderNnt.”—(Annal. Eccl. wife reside, or last resided, toge- 
Wigorn. inWhartAngl.Sacr.i.495.) ther. The judge of assize, however, 
(f^ Bract L 3, tr. 1, c. 11. may refer such petition to any 

(«) A new collateral duty of a very Queen's counsel, or serjeant at law, 
different kind is now assigned to the named in the commission of assize 
judges of assize. By 20 & 21 Viet or nM priuc. 
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tute of 13 Edw. I, c. 30, the judges of assize and nisi 
prius are to be [assigned out of the king’s sworn justices/ 
associating to themselves" one 6r two discreet knights of 
each county .'—by statute 27 Edw. I. c. 4, (explained by 
12 Edw. II. c. 3,) assises and inquests are allowed *to be 
taken before any one justice of * the court in 'which the 
plea was brought; associating to him one knight or other 
approved man of the county:—by statute 14 Edw. Ill. 
c. 16, inquests of nisi prius may be taken before any 
justice of either bench, (though the plea be not depending 
in his own court,) or before the chief baron of the Ex> 
chequer, if he be a man of the law; or otherwise before 
the justices of assize, so that one of such justices be a 
, judge of the King’s Bench or Common Pleas, or the king’s 
Serjeant sworn:]—and, lastly, by 2 & 3 Viet. c. 22, all 
justices of assize may on their respective circuits try causes 
pending in the Court of Exchequer, without issuing, (as it , 
had till then been considered necessary to do,) a separate 
commission from the Exchequer for that purjiose. [They 
usually make their circuits in the respective vacations 
after Hilary and Trinity terms; assizes bein^ allowed to be 
taken in the holy time of Lent, by consent of the bishops 
at the king’s request, as expressed in statute Westminster 
the first, 3 Edw. I. c. 51 (t). And it was also usual, 
during the times of popery, for the prelates to grant annual ^ 
licences to the justices of assize to administer oaths in 
holy times: for oaths being of a sacred nature, the logic of 
those deluded ages concluded that they must be of eccle¬ 
siastical cognizance («). The prudent jealousy of our an¬ 
cestors ordained {x), that no fiian of law should be judge 
of assize in his own county, wherein he was bom, or doth 
inhabit; and a similar prohibition is found in the civil 
law (y), which has carried this principle so far, that it is 

(0 Vide post, chap. x. ker’a Antiquities, 209. 

(tt) Instances hereof may be met {») Stat.4 Edw. 8, c. 2; 8 Rich. 2, 
witli in the Appendix to Spelman’s c. 2; 33 Hen. 8, c. 24. 

Original of the Terms, and in Par- (g) Ff. 1, 22, 23. 
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[equivalent to the crime of sacrilege for a man to be 
governor of the province in which he was born, or has 
any civil connexion («;).] But* in modern times, this pro¬ 
hibition, always inconvenient, has been also deemed un¬ 
necessary ; the apprehensions on which it is founded being 
sufficiently obviated by the high character and position of 
our judges. By statute 12 Geo. II. t. 27, and 49 Geo. III. 
t. 91, it is consequently abolished. 

[The judges upon their circuits,] (w'hich are eight in 
number (a),) [now sit by virtue of] four (6) [several autho¬ 
rities. 1. The commission of the peace (c). 2. A com¬ 
mission of oyer and terminer. 3. A commission of general 
gaol delivery .—The consideration of all which belongs pro¬ 
perly to the imbsequeiit book of these Commentaries. 
The other authority is, 4. That of 7tisi prius {d , which is 
a consequence of the] antieut [commission of 
being annexed to the office of justices of assize by the 
statute of Westminster the second (13 Edw. I. c. 30); and 
. it empowers them to try all questions of fact issuing out of 
the courts at Westminster that are then ripe for trial by 
jury (/). These, by the antient course of the courts, were 
usually appointed to be tried at Westminster in some 
Easter or Michaelmas term, by a jury returned from the 
county wherein the cause of action arose; but with this 
proviso, nisi prius, unless before the day prefixed the judges 
of assize should come into the county in questiop,] which 
in modern times they have invariably done in the vaca- 


(*) C. 9, 20, 4. 

(a) These are the Home—the 
Midland—the Norfolk—the Oxford 
—the Northern—the Western—the 
* North Wales—and the South Woles 
Circuit. 

{b) BJackstone (vol. 3, p. 60} euu- 
nieratca five, (including the com- 
mistim ^ tutite,) but the recent abo- 
litiun^f assises, and other real ae> 
tious have thrown t'.ie cuiumission 


of assise, as distinguished from die 
commission of nisi prius, out of force. 

(c) Vide sup. vol. ii. p. 648. 

(d) As to the officers of uiai priut 
and thtiir fees, see 15 & 16 Vict.c. 73. 

(e) Bullock V. Parsons, Salk. 454. 
(/) The judges have also com- 

miasion to try issues of fact arising 
in causes depending in the Court of 
Common Pleas at Lancaster. (See 18 
8i 19 Viet. c. 45.) 


VOL. III. 


E E. 
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tions preceding, so that the trial has always in fact taken 
place before those judges. And now by the efect of the 
statute 15 & 16 Viet, c. (“The Common Law Pro¬ 
cedure Act, 1852”), the coarse of pfoceeding is no longer 
e^en ostensibly connected with a protk^ at nw pnus, but 
the trial is allowed to take ]dace, without the use of any 
such words in ^e process* of the court, and as a matter 
of course, before the judges sent under the commissioii 
into the several counties. [These commissions are con¬ 
stantly accompanied by writs of association, in pursuance 
of the statutes of Edward the first and Edward the se¬ 
cond before mentioned; whereby certain persons (usually 
the cleik of assize and his subordinate officers) are di¬ 
rected to associate themselves with the justices and ser- 
jeants, and they are required to admit the said persons 
into their society, in order to teke the assizes, &c., that 
a sufficient supply of commissioners may never be want¬ 
ing (A). But, to. prevent the delay of justice by the ab¬ 
sence of any of them, there is also issued of course a, 
, writ of si non omnes ; directing, that if all cannot be pre¬ 
sent, any two of them (a justice or seijeant being one) (t) 
may proceed to execute the commission (A).] 


(f} 15 & 10 Viet. c. 76, b. 

104, aboliahing the jury proeess of 
HUringaijwrateret, in the award of 
which the fta'oviso of ttisi priiu used 
to be inaerted. 

(A) Ab to the payment of the 
olerkB of aeaite by aalary instead of 
fees, Bee 15 5c 16 Viet c. 73; 17 Sc 
18 Viet. e. 85, B. 20. 

(i) By 13 & 14 Viet. o. 26, any 
perron being one of her majesty’s 
eountel, ot a .barrister at law with 
patent of precedence, may be named 
in the commiBaiim, though be beriot 
ofthe degree of the coif.. • 

(A) By 1 Gea 4, c. 55, a. 5^ any 
juc%e or baron of the Exchequer 


may amend a record, and make an 
order in a cau'se on circuit, whether 
in a suit depending in his own court 
or not. By 3 Geo. 4, c. 10, the coiii- 
mission of the judges on circuit may 
be opened on. the next day to the one 
appointed, or if that be a Sunday, 
3rc. then on the day following. By 
8 ft 4 WilL 4, e. 71, the places at 
which assizes may be held may be 
fixed by ordw in council. By 7 WilL « 
4 ft 1 Viet. c. 24, (amending 7 Geo. 
4, c. 63,) provisions are made as to 
. bnilding, &c. shire balls for holding 
the resizes. By 17 ft 18 Viet c. 85, 
a former enactment for dividing the 
County of Warwick into two^^assize 
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These are the" courts of general jurisdiction for the 
deterinihation of ordinary pauses and matters, whether 
arising at law or in equity; But there are other courts 
^hose province, though more special and peculiar as re¬ 
gards the subject-matter of Utigation, are yet of juris¬ 
diction equally general in respect of place and person; and 
the present chapter would consequently be incomplete 
'Without taking notice of their existence. The courts to 
which we refer are the Court of bankruptcy ; the Insolvent 
Court ; the Court of Probate ; and the Court for Divorce 
and Matrimonial Causes (1). But this bare mention of them 
will suffice for the present purpose,—as we have already 
given, in the course of our second volume, such account of 
their constitution and course of proceeding as the nature of 
this work requires. 


districts, and for holding assizes at 
Coventry, is repealed, and the as- 
sizdl are to be held at Warwick 
jtinly. 

(/) Vide sup. hk. ii. pt. ii. cc. vi. 
vii. ; hk. iii.'O. IX. Among the 
courts for the determination of *' or¬ 
dinary causes and matters at law or 


in equity” (arising within this coun- 
try at least), we caunot rank the 
Privy Counrit, or that branch of it 
called the Judicial Cirmmittee. An 
account of these will be found in 
their proper places, sup. bk. iv. c.v.: 
post, bk..v. c. V. 


E E. 2 
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CHAPTi&R V. ‘ 

OF COURTS BCCLB8IASTTCAI*, MILITARY, AND 

MARITIME. 


[Besides the several courts which were treated of in the 
preceding chapter, and in which all injuries are redressed, 
that fall under the cognizance of] common law, or equity, 
there still remain some other courts of a jurisdiction equally 
general; but which give redress for no injuries but those 
of an ecclesiastical, military, and maritime nature; [and 
therefore are properly distinguished by the title of Eccje- 
siastical Courts, Court Military, and Courts Maritime.] 

1. Ecclesiastical Courts. [Before we descend to consider 
particular courts of this description, it must be premised 
in general, that in the time of our Saxon ancestors there 
was no sort of distinction between the lay and the eccle¬ 
siastical jurisdiction; the county court was as much a 
spiritual as a temporal tribunal: the rights of the Church 
were ascertained and asserted at the same time, and by the 
same judges, as the rights of the laity. For this purpose 
the bishop of the diocese, and the alderman, (or in his 
absence, the sheriff) of the county, used to ait together in 
the county court, and had there, the cognizance of all 
causes, as well ecclesiastical as civil; a superior deference 
being paid to the bishop’s opinion in spiritual matters, and 
to that of the lay judges in^temporal (a). This union of 
power was] in some respepts, it may be presumed); [very 

Xo) ** Cetebtrrinw Ante convenfiii pajHdkm^doeeto,** —Wilk. Leg. Angl. 
et (Udermimmu imtermmto ; Sax. LL. £adg. oS 6. 
guarum alter Jura diuina, alter kutuana 
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[advwtageous to them both: the presence of the bishop 
added weight and reverence to the sheriiTs proceedings; 
and the authority of the sherilF was equally useful to the 
bishop, by enforcing obedience to his decree on such re¬ 
fractory ofre.nderB as would otherwise have despised the 
thunder of mere ecclesiastical censures; 

But so moderate and rational a plan was wholly incon¬ 
sistent with those views of ambition, that were then form¬ 
ing by the dourt of Home. It soon became an established 
maxim in the papal system of policy, that all ecclesiastical 
])ergons, and all ecclesiastical causes, should he solely and 
entirely subject to ecclesiastical jurisdiction only; which ju¬ 
risdiction was supposed to be lodged in the first place and 
immediately in the Pope, by divine indefeasible right and 
investiture from our Saviour himself; and derived from the 
Pope to all inferior tribunals. Hence the canon law lays it 
down as a rule, that “ sacerdotes a regibus Jionorandi sunt, 
rufujudkandi'* {b); and places an emphatical reliance on a 
. fabulous talc which it tells of the Emperor Constantine; 
that when some petitions were brought to him imploring 
the aid of his authority against certain of his bishops 
accused of oppression and injustice, he caused (says the 
holy canon), the petitions to be burat in their presence, dis¬ 
missing them with this valediction; “ Ite et inter vos causas 
vestras discutite, quia dignum non est ut nos Judicemus 
Deos” (c). 

It was not, however, till after the Norman conquest, 
that this doctrine was received in England; when William 
the first, (whose title was warmly espoused by the monas¬ 
teries, which he liberally endowed, and by the foreign 
clergy, whom he brought over in shoals from France and 
Italy, and planted in the best preferments of the English 
Church,) was at length prevailed upon to establish this fatal 
incro8|phment, and separate the ecclesiasticar court from 
the civil: whether actuat^^d by principles of bigotry, or by 




(&) Decret. part 2, caus. 11, qu. 1, c. 41. 


(e) Ibid. 



422 


BOOK V.-—OP CIVIL INJUBIBS. 


[those of a more refined policy, in order to discountenance 
the laws of King Edward, abounding with the spirit of 
Saxon liberiy, is not altogether certain. But the latter, if 
not the cause, was undoubtedly the cpnsequence, of thib 
separation : for the Saxon lauss were .soon overborne by 
the Norman justiciaries, when the coutify court fell into 
disregard b^ the bishop’s withdrawing his presence, in 
obedience to the charter of the Conqueror (d), which pro¬ 
hibited any spiritual cause from being tried in the secular 
courts, and commanded the suitors to appear before the 
bishop only, whose decisions were directed to conform to 
the canon law (a). 

King Henry the first, at his accession, among oUier 
restorations of the laws of King Edward the Confessor, 
revived this of the union of the civil and ecclesiastical 
courts (/); whiph was, according to Sir Edward Coke {g\ 
only a restitution, after the great heat of the conquest was 
past, of the antient law of England. This, however, was 
ill-relished by the popish clei^, who, under the guidance 
o^ that arrogant prelate Archbishop Anselm, very early 
disapproved of a measure that put them on a level with the 
pro&ne laity, and subjected spiritual men and causes to the 
inspection of the secular magistrates; and therefore in their 

(df) Jfale, Hist. Ct L. 102; Selden (/) “ t^oto et preeeipio, ut omnes de 
in Eadm. p. 6, 1. 24; 4 Inst. 259; comitaiutiantudemitatu»9thundreda, 
Wilfc. Leg. Angl. Sax. 292. ncutfeceHnt tempore regie Edtoardi.** 

(e) ** Nullus epiecopue veiarehidia- (CSart Hen. 1, in Speim. Cod. Vet. 
eoave de legibtie epiecopaUbus amplt’ut Legum, 80£.)^ADd what is here ob- 
in hundred placita tenant, nee eaueam scurely hinted at, is fully explained 
tpuB ad regtwett aaifliaram pertimt ad by hla code of laws extant in the 
Judicium secularium haminum addu* Red Book of the Exchequer, though 
eant: sed yuleuufue eecuadum epbeo- in general but of doubtful authority. 
paiee leget, dg qudeunque caued vei i,) ** Generatia comiiatmm pla¬ 

card interpettatue Jaerii, ad locum, eUa eirtie locie et vieibui teneanlur. 
gaem ad hoe epieeopue etegerit et no* Intereiut autem epUeepi, comitee, iji-c .; 
minamrit, veniat; ibique de caued vel et agantarprimo debUa verm chrietiaa- 
culpd eud reepondeat ; et am eeeundum itatie Jurat eecuadp regie placitot poe- 
hundred, eed eeeundum eenowai el trdke eauem eingulorum dignie eatie- 

copake legee, rectum Deo et ipieeapo faetionibue eapleantur," 

/flcioi.*’—W ilk. Leg. Angl. Sax. 292. (g) 2 Inst. 70. < 
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[synod at Westminster, in the third year of Henry the first, 
they ordained that no bishop should attend the discussion 
of temporal causes {h ); which soon dissolved this newly- 
'efFected union. And when, upon the death of King Henry 
the firet, the usurper Stephen was brought in and sup¬ 
ported by the clergy, we find one article of the oath which 
they imposed upon him was, that ecclesiastical persons and 
'ecclesiastical causes should be subject only to the bishop’s 
jurisdiction'(i). And as it was about that time that the 
contest and emulation began between the laws of England 
and those of Rome (A), the temporal courts adhering to 
the former, and the spiritual adopting the latter as their 
rule of proceeding; this widened the breach between tliem, 
and made a coalition afterwards impracticable, which pro¬ 
bably would else have been effected at the general refor¬ 
mation of the Church.] 

The ecclesiastical (or spiritual) courts, or, as they are 
dflen styled, courts Christian {cmim ckristianitatis), are for 
die administration of justice in ecclesiastical matters; that 
is, matters in some sense connected with the Church. Their 
dominion indeed has hitherto been much more extensive, 
as it has always been permitted to comprise matters testa- 
mentary and matrimonial; which can scarcely be said to be 
of the character above described. But by the recent acts 
of 20 & 21 Viet. cc. 77, 85, these are now withdrawn from 
the jurisdiction of the ecclesiastical courts (/). In recount¬ 
ing the^arious sjiecies of these courts [we shall begii) with 

f 

* {h) " Ne epiaeopi saeularium plaei- tice in testamentary matters (vis. 

iorum ifficium aiueipia»t.‘'—Spdta, those rdattng to probate and admi- 
Cod. 301. nistration), and in those only. Its 

(t) Spelm. Cod. 310. jurisdiction arose in the case (an 

* {k) Vide sup. vol. I. p. 12. extremely frequent one) where the 

(1) The effect of this will be to sdt deceased left bona notabilia in differ- 

aside altogether one of these tribu- ent diocAes. As in this case the 

nals, *viz. the Prerogatiw Court t matter could not be disposed of in 

which was, in each province, held any single diocese, the archbishop 
before a judge appointed by the dahned the jurisdiction by way of 
archbishop, for administering jus- special prorogative. 
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[the lowest, aud so asceod gradually to tlie supreme court 
of appeal (m). 

I* The Archdeacon’s Ooiirt is the most ihferior court in 
the whole ecclesiastical polity.] It is held, in each arch¬ 
deaconry, before a judge appointed by the. arclideacon 
himself, and called his officii. Its jurisdiction comprises 
ecclesiastical 'causes in general, arising within the arch¬ 
deaconry : and in ordinary cases the party may commence 
his suit either in this court or the bishop’s; though in 
some archdeaconries the suit must be commenced in the 
former, to the exclusion of tlje latter (»). From the arch¬ 
deacon’s court an appeal generally lies, by 24 Hen. VIII. 
c. 12, to that of the bishop. 

2. [The Consistory Court] of the bishop is held in the 
several cathedrals, for the trial of all ecclesiastical causes 
arising within the several dioceses (o). The chancellor of 
the dioeese (or his commissary) is the judge; [and from 
his sentence an appeal lies, by virtue of the same statute 
of Henry tlie eighth, to the archbishop of each province 
respectively.] 

3. [The Conrt of Arches is a court of appeal belonging 
to the archbishop of Canterbury, whereof the judge, (who 
sits as deputy io the archbishop,) is called the Dean of the 
Arcltee; because he antiently held his court in ^e church 
of St. Moiy-le-bow {Sancta Maria de arcuhiis)^ though all 
the principal spiritual courts are now holden at Doctors’ 
Commons. His proper jurisdiction is only over^e thir¬ 
teen peculiar parishes belonging to the archbishop in 

(jr) For further information as to (») See Woodward o. Fox, 2 Vent, 
these courts and the parUcular mat- 267 1 Godulph. 61. 
ters cognizable in them, vide post, (o) As to the e t on the local 
bk. V. c. XIII. et vide Oughtoa^t Ord(f limita .uf the bishop's jurisdiction 
Judieiitruni ; Bae. Ab. tit Courts; if the 6 & 7 Will. 4, c. 77, see 10 
Burn's Ecclesiastical La^; R. «. & 11 Viet c. 98 (continued by 20 

Tborogood, 12 A. A E. 188 j R. «, , Viot-o. lOjs Powell«. Hibbert 16 
Baines, ibid. 210; Report of the Q. B. 129 1 Phelps e. St John, 10 
Coiiiniissioners on lilkiclesiastical Exch. 895. 

Courts, dated 15th February,'1832. 
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[London; but the office of Dean of the Arches having been 
for a long time united ivith that - of the archbishop’s prin¬ 
cipal official, he now, in right of the last-mentioned office 
'(as doth also the official principal of the archbishop,of 
York)* receives and determines appeals from the sentences 
of all inferior ecclesiastical courts within the province.] 
Many suits, also, are brought before him as original judge, 

' the cognizance of which properly belongs to inferior juris¬ 
dictions within the province, but in respect of which the 
inferior judge has waived his jurisdiction, under a certain 
form of proceeding known in the canon law by tlie deno¬ 
mination of Utters of request{p). From the Court of 
Arches, and from the parallel court of appeal in the pro¬ 
vince of York, an appeal lies to the Privy Council, as we 
‘shall presently have occasion to show at greater length ( 9 ). 

4. [The Court of Peculiars is a branch of, and annexed 
to, the Court of Arches. It has a jurisdiction over all 
those parishes dispersed through the province of Canter¬ 
bury in the midst of other dioceses, which are exempt 
from the Ordinary’s jurisdiction, and subject to the Metro¬ 
politan only. All ecclesiastical causes arising within these 
peculiar or exempt jurisdictions (r) are originally cognizable 
by this court;] from which an appeal lies to the Court of 
Arches (s), 

[We have here passed by such ecclesiastical courts as 
have only what is called a voluntary^ and not a contentious^ 
jurisdiction, which are merely concerned in doing or settling 
•what no one opposes, and keeping an open office for that 
purpose (as granting dispensations, licences, faculties, and 
other remnants of the papal extortions), but do not con- 

(p) 2 Chit. Geo. Prac. 496} see dence u concerned) to be subject 10 
Burgoyno «. Free, 2 Add. 406. Ex the jurisdiction of the archbishop 
parte J)eni 8 on, 4 Ell. & Bl. 292. or bishop within whose province or 

( 7 ) Vide post, p. 426. diocese they are locally situate. (1 Be 

(r) BeneficfS, ** exempt or pecu- 2 Viet c. 106, s. 108.) 
liar,” are neverthelesil (so far as the («) See Parham o. Tempter, 3 
Act relative to .pluralities and resi- Phil. Ecc. Rep. 223. 
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[jcern tfaentsekeft with administering redress to any injury;] 
and shidi proceed ^ . 

5. The great court of app^Vin idl ecclesiastical causes, 
vi^. the Privy Council (Q. This has been substituted in 
our own times for the former Appeal cotf^> via. the Court 
of Delegates ,—[jwMces deUgati^ appointed' by commis¬ 
sion under the* Great Seal, and issuing out of Chancery, 
to represent the royal person,] and hear the appeal. This 
Court of Delegates, in ordinary eases, consisted of three 
puisne judges, (one from each of the superior common law 
courts,) and three or more civilians (a); and was held by 
virtue of the statute 26 Hen. VIIL c. 19, by which 
all manner of appeals were authorized to be had and 
prosecuted from the archbishops’ courts to the sovereign 
in chancery (x). [Prior to that statute the appeal was 
to the Pope. Appeals to Rome, indeed, were always 
looked upon by the English nation, even in the times 
of popery, with an evil eye, as being contrary to the 
liberty of the subject, the honour of the crown, and 
the independence of the whole realm; and were first 
introduced, in very turbulent times, in the sixteenth year 
of King Stephen (a.d. 1151), at the same period, (Sir 
Henry Spelman observes,) that the civil and canon laws 
were first imported into England. But in a few years 
after, to obviate this growing practice, the Constitutions 
made at Clarendon, in the eleventh year of Henry the 
second, on account of the disturbances raised by Arch- 


(0 See 2 & a Wilt 4, c. 92; 8 & 
4 WiU. 4, c. 41, e. 8 i 6 & 7 Viet c. 
38i 7 & 8 Viet. c. m. 9, 12. It 
hae been recently determined that 
appeal from the arohbUbop'B 
court, in a cate where the crown ia 
concerned (aa well aa in other caaea), 
ia to the Privy Cottneii, and not to 
the upper house of convocation. (See 
Gorham v. Biahop of Exeter, 18 Q. B. 
82.) 


(») Special Report on Eccleaiaa- 
tical CouHb, dat^ 28 th January, 
1881 . 

(x) A commiaaion of review wra 
aometimM gnmted to reviae the 
aenMnee of the Court of Delegatea 
in extraordinary eaws; but po ap¬ 
peal lay from it, aa a matter of right. 
(See 26 Hen. ^ e. 1; 1 Elia. c. 1; 
8 Bl. Com. 67*) 
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[bishop Becket and other zealots of the holy see, ex* 
pressly declare, that apps^ls in.causes ecdesiastical ought 
to lie from the archdeacoir' to the diocesan; from the 
diocesan to the, ardibishop of the province; and from 
the atchbishop to the li^ng; and are ncft to proceed any 
further without special licence from the crown (y). But 
the unhappy advantage that was given, in the reigiw of 
King John and his son Henry the third, to the encroach* 
ing power of the Pope, wlio was ever vigilant to im¬ 
prove all opportunities of extendii^ his jurisdiction hither, 
at length riveted the custom of appealing to Rome, in 
causes ecclesiastical, so strongly, that it never could be 
tlioroughly broken off till the grand rupture happened in 
the reign of Henry the eighth, when all the jurisdiction 
usurped by the Pope in matters ecclesiastical was restored 
to the Crown, to which it originally belonged; so that the 
statute of the twenty-fiffh year-of Henry the eighth was 
but declaratory of the antient law of the realm («).] The 
(3ourt of Delegates, however, is now superseded (a), and 
by 2 & 3 Will. IV. c. 92, it is provided, that every person 
who might formerly have appealed under 26 Hen. VIII. 
c. 19, may, for the future, appeal to her Majesty in council: 
and, by 3 & 4 Will. IV. c. 41, s. 3, 6 & 7 Viet. c. 38, s. 11, 
and 7 & 8 Viet. c. 69, s. 9, that her Majesty by order in 
ctmncil may direct that all appeals from ecclesiastical or 
other courts shall be referred to the J udicial Committee of 
ttie privy council (6). 

[These are now the principal courts of ecclesiastical 
jurisdiction; none of which,] except perhaps ffie last, [are 
allowed to be courts of record; no more than was another 
.much more formidable jurisdiction, but now deservedly an¬ 
nihilated, viz. the Court of the King’s High Commission in 

(if) Cod. Vet Leg. 315. 25 Jan. 1881, in which this change 

(a) 4 Inst 841. was recommended. 

(a) See the Special Report of the (b) As to the Judicial Committee 
Commissioners appointed to inquire pf the Privy Council, vide sup. vol. 
into the Ecclesiastical Courts, dated ii. p. 471. 



428 BOOK Of <31^14 IKJ^tBS. 

» 

causes eodesiastical. This, court was erected and united 
to tUe regal power (c) by virtue pf the statute 1 Eliz. c. 1, 
instead of a larger jurisdictidn which had before been ex¬ 
ercised under the Pope's authority. It ,wus intended to 
vindicate the dignity and peace of Ihe Ghuroh, by reforming, 
ordering and correcting the ecclesiastical state and persons; 
and all manner* of errors, heresies, schisms, abuses, offences, 
contempts, and enormities. Under the shelter of which 
very general words, means were found, in that and the two 
succeeding reigns, to vest in the high commissioners, extra¬ 
ordinary and almost despotic powers of fining and impri¬ 
soning ; which they exerted much beyond the degree of 
the offence itself, and frequently over ofiences by no meana 
of spiritual cognizance. For these reasons this court was 
justly abolished by statute 16 -Car. 1. c. 11. And the 
weak and illegal attempt that was made to revive it during 
the reign of King James the second, served only to hasten 
that infatuated prince’s ruin. *- 

II. Next, as to the Court Military (d). The only court 
of this kind known to, and established by, the permanent 
laws of the land, is the Court of Chivalry, formerly held 
before the lord high constable and marshal of England 
jointly; but since the atUiinder of Stafford, Duke of 
Buckingham, under Henry the eighth, and the consequent 
extinguishment of the office of lord high constable, it hath 
usually, with respect to civil nmtters, been held before the 
carl marshal only(c). This court, by statute 13 Rich. 11. 
c. 2, liatb cognizance of contracts and other matters touch¬ 
ing deeds of arms and war, os well out of the realm as 
within it And from its sentence an appeal lies imme- 

(e) 4 lost. 324. MarahaT. Aa to tibe office of Earl 

{d) For further information aa to Marshal of England, aee the Post- 
thia court, and the particular maU hwnoua Disceurae of Mr. Coiirnden 
tm cognizable therein, vide poet^ on that subject, 
bk. v.c. xtii.; bfc. VI. c. XIV. i et (e) Parker’a case, 1 Lev. 230; 
€om. Dig. Courts (E); Bsc. Ab. Show. Part. Cas. 00. 

Courts, Court of Constable and £^rl 
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[diately to the sovereign in person (/). This court was in 
great reputation in the tidies*of 'pure.chivalry, and after¬ 
wards, daring our connexions with the continent, by the 
’ territories which, our princes held in France:] but has 
long since , Mien .entirely^ out of use, [on account of the 
feebleness of its jurisdiction, and want of power to ^Ibrce 
its judgments; as it can neither fine nor 'imprison; not 
being a court of record (^).] 

t w 

III. [The Maritime courts (A), or such as have power 
and jurisdiction to determine all maritime injuries, arising 
upon the seas or in parts out of the reach of the common 
law, are only the Court of Admiralty, and its court of 
appeal;] though in her Majesty*s possessions beyond the 
seas there are also established courts, with jurisdiction 
over maritime causes, .(including those relating to prize,) 
under the denomination , of Courts of Vice-Admiralty (z). 
The Court of Admiralty is held before the judge of the 
admiralty (k); who has besides a special commission from 
the crown to adjudicate on prize of waril), and pcMver 

(/) 4 Inst. 125. local limits of such court. 

(g) Chambers v. Jennings, 7 Mod. (/r) This judge sat properly as the 

127. deputy of the lord high admiral of 

(h) For farther information as to England, while an officer of that 

tiiese courts, and the particular mat. description was in use. By 20 & 21 
tera cognizable tbercin, vide post, VictI c. 77, s. 10, it is provided that 
bk, V. c. xiit. I et Com. Dig. Ad- upon the next vacancy in tlie office 
miralty Courts; Bac. Ab. High of the Admiralty Court, the two 
Court of Admiralty; Re Blanshurd, offices of judge of that court, and 

, 2 ‘B. & C. 244. judge of the court of probate, may 

(») By 2 Will. 4. c. 51, it is en. be united and held by the same 

acted, that in all cases where a ship person. 

comes within the local limits of a* (1) 2 Cbit Gen. Pr. 538 a; 1 
court of vice-admiralty, suits may be Doug. 504; Lindo o. Rodney, 2 
'commenced therein for “seamen’e Doug. 61.3, (n.)i Mitchelle. Rodney, 

wages, pilotage, bottomry, damage (in error), 2 Bro. P. C. 428; Faith 

“ to |hipB by collision, breach of re- e. Pearion, 6 Taunt. 430. (See the 

** gulations of hia iqagesty's service temporary Act of 17 Sc IS Viet. o. 

** at aea, salvage, and droits of admi- 18, called the Prize Act, Ruaaia, 

**ralty," notwithstanding the cauae 1854.) * 
of action may have arisen out of the 
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ako to decide on questions of ioottf of war (i. e. prize on 
shore), when speci^ly refen*^ tq him by her. Majesty (m). 
[According to Sir Henry S[)elman<n) and Lombard (o), 
this court was first of all erected by Edward the 
third.} Like die other courts l^fore mentioned ifi this 
chapter, [it is no court of record 

From the sentence of the admiralty judge, the appeal 
use to lie in general to the Court of Delegates ig); and 
from the vice-admiralty courts might be brought either be¬ 
fore the Court of Admiralty in England, or the sovereign 
in council (r). [But in case of prize vessels taken in time 
of war in any part of the world, and condemned in any 
courts of admiralty and vice-admiralty as lawful prize, the 
appeal lay to certain commissioners consisting chiefly of 
the privy council, and called lords commissioners in prize 
cases. And this by virtue of divers treaties with foreign 
nations, by which particular courts are established in all 
the maritime countries of Europe, for the decision of this 
question, “ whether lawful prize or not for this being a 
question between subjects of different states, it belongs 
entirely to the law of nations, and not to the municipal 
laws of either country to determine it.] By 2 & 3 Will. 
IV. c 92, however, the appellate jurisdiction of the delegates 
was transferred to the sovereign in council. And by 3 & 4 
Will. IV. c. 41, s. 2, all appeals in prize suits, and all other 


(ib) 8 & 4 Viet c. 66, a 22 . 

(n) Gloss. 18. 

(o) Aroheion, 41. 

(p) 3 Bl. Com. p. 69. By 3 & 4 
Viet c. 65) ▼arious provisions are 
made to improve the practice and 
extend the jurisdiction of this oonrt; 
and by c. 66, the respective sa¬ 
laries of the officers therein are 
regulated. See also 18 & 14 Viet 
CG. 26, 27, as to its jurisdiotion in 
queationa arising on the capture of 
pirates17 fit 18 Viet c. IS^f " The 
Naval Pay and Piixe Act, 1854,**) 


as to ha jurisdiction in cases of 
prize 17 fit 18 Viet. c. 78, (“ The 
Admiralty Court Act, 1854,'*) as to 
its practice in v&rious particulars ; 
—17 fie 18 Viet c. 104, (“The Mer¬ 
chant Shipping Act, 1854,”) as. 1 , 
460, 464, 476, 486, 498, as to its 
jurisdiction in cases of BalvBge;i As 
to the power of the Court of Chan- 
eexy to restrain its proceedings, see 
Glasscot V. Lang, 8 Shn. 888. 

( 9 ) As to the Court of Delegates, 
vide aup. p. 426. 

(r) 8 Bl. Com. 69. 
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proceedings in the courts of admiralty or vice-admiralty 
courts, or any other court abroad, which might then be 
made to the High Court of ''Admiralty in England, or to 
• the lords commissioners in prize cases, were directed in 
future to be also iipade to the sovereign in council; and not 
to the Higli Court of Admiralty in England, or such com¬ 
missioners as aforesaid. And by the latter statute, and by 
6 & 7 Viet. c. 38, and 7 & 8 Viet. c. 69, the Privy Council 
may refer all such appeals to the J udicial Committee (s). 
But it is provided, that nothing in the 3 & 4 Will. IV. c. 
14, contained, shall impeach any treaty or engagement with 
a foreign power, by which it shall be stipulated that the 
appeal, in cases of prize, shall belong to another juris¬ 
diction ; but that the judgments of any persons appointed 
by such treaty shall be of the same force as if the Act 
had not been passed. 

(*} As to the Judicial Committee, vide sup. vol. ii. p. 471. 
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CHAPTER VI. ; 

OF COURTS OF A SPECIAL JURISDICTION. 


[In the two preceding chapters we have considered the 
several courts whose jurisdiction is general; and which are 
so contrived, that some or other of them may administer 
redress to every possible injury that can arise in the king¬ 
dom at largf. There yet remain certain otliers, whose 
jurisdiction is special, conliued to {>artloulur spots,] or 
districts of the realm. These are, 


I. One species of restricted courts is that of Commiff- 
sioners of Sewers. [This is a temporary tribunal erected 
by virtue of. a commission under the great seal, which 
formerly used to be granted "pro re liata at the pleasure 
of tbii^ cfown (a); but now at the discretion and nomi¬ 
nation of the lord chancellor, lord treasurer, and chief 
justices, pursuant to the statute of sewers, 23 Hen. VIII. 
c. 5 (i).] The jurisdiction of the Commissioners is to over¬ 
look the repairs of the banks and w^s of the sea coast and 
navigable rivers; or, with consent of a certain proportion of 
the owners and occupiers, to make new ones; and to cleatise 
such rivers, and the streams communicating therewith (c): 


(а) F. N. B. 118. 

(б) This act was made perpetual 
by 3 & 4 Edw. 6, c. 8, and enaendrd 
by 18 EIiz.e.9:3&4WU1.4,c.22; 
4 & 5 Viet. c. 45, and 12 & 13 Viet, 
c. 50. Aa to the conatrnction of the 
act of Hen. 8, aee Gallia on Sewera i 
Emerson v. Saltmarshe, 7 Ad. & El. 
266; Taylor v. Loft, 8 Exch. 26D. 


As to the management of the sewers 
of the MeiropolUt see 18 fie 19 Viet, 
c. 120, ss. 146—148. 

(e) By 8 & 4 Will. 4, c. 22, s. 10, 
the nature of the banka, streams, &c. 
falling t^ithin the jurisdiotion\>f the 
commissioneta is defined. And t>ee 
further as to the extent^of their 
power, sects. 19, 21.. 
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and tbeir powers are [confined to such county or parti¬ 
cular district as the commission sKall expressly name. The 
commissioners are a court of record, and may fine and 
Imprison for contempts (d); and in the execution of their 
duty may proceed *by jury) or upon their own view, and 
may take order for the removal of any annoyances, or the 
safeguard and conservation of the sewers within their 
commission, either according to the laws and customs of 
liomney-marsh (e), or otherwise at their own discretion. 
They may also assess such rates, or scots, upon the owners 
of lands within their district as they shall judge neces¬ 
sary : and if any person refuses to pay them, the com¬ 
missioners may levy the same by distress of his goods 
and chattels; or they may, by statute 23 Hen. VlII. c. 5, 
sell his freehold lands (and by the 7 Ann. c. 10, his copy- 
I’.old also) in order to pay such scots or assessments.] By 
4 & 6 Viet. c. 45, they are also empowered, for the pur¬ 
pose of defraying such expenses incident to the commis- 
.sion as in the Act particularized, to tax in the gross in 
each parish, such lands as are within the jurisdiction, 
but so that such lands shall contribute thereto in propor¬ 
tion to the benefit received as compared with the lands of 
the other parishes—which tax shall be denominated the 
General Sewers Tax, and Ihj recovemble by distress and 
sale (/). [But their cfinduct is under the control of the 
Court of Queen’s Bench, which will prevent or punish any 
illegal or tyrannical proceedings (^). And yet in the reign 
of King James the first (8th Nov. 1616), the privy coun- 


(d) See Inhabitants of Oldbaryv. 
BtalFord, 1 Sid. 145. 

(a) Roinney-marsh, in the county 
of Kent, a tract containing 24,000 
acres, is governed by certain antient 
and equitable lavra of sewers, com¬ 
posed by Henry de Bathe, a venera¬ 
ble judge in the reign of King Henry 
the third; from which taws all coin- 

VOL. III. 


missioners of sewers in England may 
receive light and direction. (4 Inst. 
276.) 

* • 

(/) As to the sewers rates, see 

also 3 & 4 Will 4, c. 22; 12 & 18 
Viet. c. 50, as. 2, 7. 

(g) Hetley v. Sir J. Boyer, Cro. 
Jac. 336i 


F F. 



434 


BOOK ‘OF Cmii IKiUnHES. 


[cil took upon thorn to order, that no aetioB or complaint 
abould be prosecuted agai||i 0 t *the oommissioners, unless 
befiire that board; and committed sevmul to prison who 
had brought such actions at comulon law, till they should* 
release the same: and one of the reasons lordischarging 
Sir Edward Coke from his office of lord duef justice was 
for countenancing those legal proceedings (k). The pre¬ 
tence for which arbitrary measure was no other than the 
tyrant’s plea (i) of the neemity of unlimited powers in 
works of evident utility to the public, " the supreme 
** reason above all reasons, which is the salvation of the 
king’s lands and people.” But now it is clearly held, 
that this (as well as all other inferior jurisdictions) is sub¬ 
ject to the discretionary coercion of the Ckmrt of Queen’s 
Bench (k).] 

V 11, [The Court of the Duchy chamber of Lancaster is 
another special jurisdiction, held before the chancellof of 
the duchy, or his deputy, concerning all matter of equity. 
relating to lands holden of the crown in right of the duchy 
of Lancaster {1 ): which is a thing very distinct.from the 
county palatine, (which hath also its separate chancery, for 
sealing of writs and the like (m),) and comprises much 
territory which lies at a vast distance from it; as par¬ 
ticularly a very large district sufrounded by the city of 
Westminster. The proceedings in this court are the same 

as on die equity side in the High Court of Chancery (n); so 
* 

(ft) Moor, 825,826. duchy, there are a)»o courts balled 

(j) Milt. Farad. Lost, iv. 893. the Barmote-Courts, for regulati«Hi 

(ft) Smith’s case, 1 Ventr. 66; The of the mioea, and fiw deciding ques- 
Caae of Cardiff Bridge, Salk. 146. tions of title and other matters re- 
(/) Owen V. Holt, Hob. 77; Fisher lating thereto. See as to these courts, 
V. Patten, 2 l<ey. 24. The 13 a 14 & 15 Viet. c. 94. 

14 Viet c. 60 (the ” Trustee Act (m) Fisher e. Patten, I Vent 157. 
1850”), is, by its 21st section, made See 13 & 14 Viet c. 48. * 

applicable to this court. In certain (a) 4 Inst 206. 
mining districts belonging to the < 
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. [that it seems not to be a court of record: and, indeed, it 
has been holden that the *Hi^h-Court of Chancery has a 
concurrent jurisdiction with the duchy court, and may take 
' loognizance of the same causes (o). 

• 

III. Another species of private courts, which are of a 
limited local jurisdiction, are those which appertain to the 
counties palatine of Lancaster and Durham (^),] viz., the 
Palatine Courts of Common Pleas and of Chancery;— 
which have respectively cognizance of matters both of 
law and equity ( 9 ^). As to these counties, indeed, we 
may further remark that they have not only these their 
proper courts, but were formerly exempt from the ordinary 
jurisdiction of the superior courts at Westminster. [For, 
as originally all jura regalia were granted to the lords 
of these countie.s palatine, they had of course the sole ad¬ 
ministration of justice by their own judges appointed by 
tfiemselves, and not by the crown. It wpuld therefore be 
incongruous for the king to send his writ to direct the 
judge of another's court, in what manner to administer 
justice between the suifors.] And even after these fran- * 
chises were re-uni ted to the crown, yet still the maxim" 
continued to prevail, that the ordinary writs do not run into 
a county palatine; and therefore ail process issuix^ out 
of the superior courts of common law at Westminster, and 
intended to be executed in one of these counties, used to 
be directed in the first instance to the chan^Jlor thereof, 
who thereupon issued his mandate to the sheriff. And the 
judges of assize who sit therein, still [sit by virtue of a 

{ 0 } 1 Chan. Rep. 55 1 Toth. 145; cited aup. voL 1 . p. 130. See also 
Hard.‘l7l. aato tbeee courts, Potter v> Mora, 5 

* (p) 41n8t.218,218; Finch,R.452. Tyrw. 518; Byrne 0 . Fitzhugh, 8 

( 9 ) The proceedings in these courts Dowl. P. C. 27a Blackstone speaks 
arenowregulatcd by modorn statutes, also of the county palatine of Ches- 
and assimilated for the most part to ter, and of the royal franchise of Ely, 
the proceedings of the superior courts hut these courts are now aholiahed; 
at Westminster. The statutes are vide aup. vol. i.pp. 180,188. 

P F. *2 
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[special comraissicm from ihe crown, as owner of the fran¬ 
chise, and under the seal thereof; and not by the usual 
connnission under the Qreat Seal of England.] But in other 
respects the former practice is altered; for now, by 15 & 1 fr 
Viet. c. 76, (the Common Law ^Procedmre Act, 1852,> all 
writs issuing out of the superior courts of tbe common law 
at Westminster, to be executed in the countieB palatine, 
shall be directed and delivered to the sheriff, and executed 
and returned by him; and all records of the superior courts 
shall be brought to trial, and entered and disposed of in 
the counties palatine in the same manner as in other 
counties (r). The common law court, (or court of Com¬ 
mon Pleas,) in Lancaster and in Durham, is a court of 
record; and proceedings in error may be taken from its 
judgments into the court of Queen’s Bench (s): which is 
to be considered as [an ensign of superiority reserved to 
the crown at the original creation of the franchises.] 

IV. The Court for the Stannaries of Cornwall and 
Devon, for the administration o^ustice ajnong the tin- 
*nerB therein, is also a court of record of tbe same limited 
nature as those of the counties palatine (t). It is held 
before a judge called the vice-warden; and it is founded 
on an antient privilege granted to the workers^ in the tin 

(r) 16 & 16 Viet c. 76, u. 122, of Chancery are made the court of 
108. appeal from the chancery court of 

(a) Sae 17 8c 18 Viet e. 125, a. Lancaater. 

102. Formerly a jurisdiction in ap- (t) Tbeie were formerly other 
peal from the ehaxtetry court of the courta of a nature analogous to that 
county palatine of Lancaster, was of the counties palatine, viz. the 
exerciaed by the chancellor of tbe courta of tHecinfue pens (vide attfL 
duchy and oranty palatine, in the voL ii. p. 511, n.(e); 4 Inst 244; 
court of the duchy chamber at West Jenk. 71; Tinge. Merewether, f. 
minster, sitting with two judges of Sid. 356); hut the jurisdiction and 
Bsaise for the county at, the time authority of these courta in relation 
being; but by 17 & 18 Vict.c. 82, to civil auita ■n4 proceedings, are^ 
the chancellct of tbe duchy and now abdhshed by 18 19 Viet, 

county palatine and the two lords e, 48, ss. 1, 2 (wnended by 20 & 21 
justices of appeal in die High Court Viet. c. 1}. 
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mines, to sue and be sui^ in tlmir own court, [that they 
may not be drawn from their business, which is highly 
•profitable to the public, by attending their lawsuits in 
other • courts («)., The privileges of the tinners are con¬ 
firmed by a charter of the thirty-third year of Edward the 
first, and fully expounded by a private statute (y), 50 Edw. 
ill., which has since ^been explained by a public Act, 
16 Car. I. jc> 15;] and their courts, which were formerly 
several for the several stannaries, are now united into one, 
and regulated by recent statutes (z). What relates to our 
present purpose is only this: that all tinners (a) and la¬ 
bourers in and about the stannaries shall, during the time 
of their working therein bond fide, be privileged to be sued 
in this court in all matters arising within the stannaries, ex¬ 
cepting pleas of land, life, and member (5). No writ of 


(« ) 4 lust 232. 

* (y) See this at length in 4 Inst 
232. 

(x) See 6 & 7 Will. 4, c. 106; 2 
& 3 Viet. c. 58; 11 & 12 Viet.* c. 
83, and 18 & 19 Viet. c. 32; Carew’s 
Hist, of Cornwall, Doderidge's Hist, 
of f/oniwall, p. 94; Rowe r. Bren- 
ton, 8 B. & C. 787; Harvey v. Gil- 
bard, 1 W. W. & H. 552. 

(а) See also as to workers in 
mines of ieatl and copper, &c., 6 & 7 
Will. 4. c. 10& 

(б) Until the establishment of the 
modern county courts, the actual la- 
Sourers were privileged not to be 

In any other court than those of 
mUjktannaries, in mattera arising 
within the stannaries. In a convo- 
•cation or parliament of tinners, held 
at Truro, 15th August, 12 Car. 1, 
article S, it is said, ‘'We present 
"and affirm, that by our antient 
" custom the spdliard working with 
" pick and shovel, the waterman, 
" the boll or barrow-man, the dresa- 
" er, the blower, and all other tin- 


" ners, labourers and workmen that 
" necessarily attend getting the 
"tin, or the dressing, blowing, or 
" whitening it, so long as they con- 
" tinue their working without fraud, 
“ are properly called prieUeged tin- 
" nert, and are not to aue or be sued 
" out of the atannary emrta, saving 
" in case of life, laud, or limb. And 
" we further present and affirm, that 
" all the said former privileged tin- 
" nera, if they shall diacontinue their 
" working about tin and tin-works, 
“ and also all the tfficera and minia- 
" tors of both courts, the <dteereri, 
" the otmera rf tin worka in wastral 
"or several, the advenhtrera in tin 
" works, the buyera of black or white 
"tin, and generally all others that 
** intermeddle with thi, are called tin- 
" nera at large, and have also the li- 
" berty, privilege, and banefit to sue, 
" and may be sued in the stannary 
“ courts, for matters tiiere determin- 
" able, and may also sue and he sued 
" at the eosiflioa lam, at the pleasure 
" qf the pbUntffi" (Laws of the 
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error lies from hence to imy of th^ superior courts (c); but 
H is BOW recently enacted by* 18 & 19 Viet c. 32, that from 
all decrees and orders of Uie vice-warden on the equity, 
side of his court, and from all judgments of the vice-warden 
on the common law side thereof, there shall lie an appeal 
to the lord-warden, (assisted by two or more assessors, 
metnbers of the judicial committee of the privy council, or 
judges of the high court of chancery or courts of common 
law at Westminster); and from the lord-warden, a final 
appeal to the judicial committee (d). 

V. [The several courts within the city of London (e), 
and other cities, boroughs, and corporations throughout the 
kingdom, held by prescription, charter, or act of parlia- 

Stannarics, p. 3fi.) But if a cause court of London, but in which no ac- 

of action, where a tinner was party, tions can be brought that are merely 
aroae out of the Btaimaries, it was personal. (Pulling’s Lawa of Loh- 
^^ways allowable to bring the action don.) 2. The Lord Mayor* t Coart (or 

elaewhcre (4 Inst. 231; Com. Dig. Coyrt of the Queen held before the 

Courts, L. 1). And since the csta> Lord Mayor and Aldermen). As to 

bUshment of the modern county thia court, see llcg. v. Mayor of 

courts, the plaintiff has the option in London, IS L. J. (Q. B.) 183; Webb 
dl eases where tinners or labourers «• Hutrell, 4 C. B. 287: Day p, Pau* 

are parties, and where the cause of pierre, 7 D. & L. 12; 20 8c 21 Viet* 

action arose within the stannaries, c. clvii; by which statute its practice 

of suing either in the stannary court and procedure are amended and its 
or in Ae county court within the powers enlarged. In this court the 

distriipt of srhich the cause of action recorder, or, in his absence, the 

arose. See 9 fit 10 Viet. e. 93, s. common-seijeant, presides as judge 

141 i Newton «. Nancarrow, 15 Q. B. (sect. 48 of the statute just cited); 
144. and from its judgments error may 

(e) See 4 Inat 2S1. An appeal, be broughtjn the exchequer chom- 
however, fimn^ly lay from the C<«n- her (sect. 4). 3. The Sher^t Courts 

wall atannaryeowts to the lord-war* which has cognlxance of personal 

den, and from ibeace to the privy aotions, unddr the proTisiooB of the 
council of the Prince of Wales os London(City)Small Debts Act, 1852, 

Duke of Comwali, and from thence And see 20 & 21 Viet. 0 . olrii, s. 8. As 

tothesovereigii. (8 BL Com. p. 90.) to the sherifft court, see 11*& 12 

(d) 18 & 19 Viet. e. 82, s. 26. VJet o. lxxi{ 15 8t 16 Viet.c.Ixxvii; 

(s) The chief of those in Lon- 18 ft 19 Viet. o. 122, s. 99; 20 ft 21 

don are as frdlows1. The Cbarl of Viot. e. elvii. 

HutthgOi which is the antient county 
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[iftent, are also of the same private and limited kind (/).] 
Of these it may be said in ged^hd, that they arose ori- 
^ ginally from the favour of the Grown to those particular 
districts whereid we find them erected^ upon the same 
principle that hundred courts and the like were established, 
for the convmience of the inhabitants, that they might 
prosecute their suits and receive justice at home:—that,^ for 
the most part, the superior courts at Westminster-hall have 
a concurrent jurisdiction with these, or else a siiperin- 
tendeiicy over them {g); and are bound by the statute 19 
Geo. III. c.*70, to give assistance to such of them as are 
courts of record, by issuing writs of execution on their 
judgments, where the person or effects of the defendant 
are not within the inferior jurisdiction (h ):— and that the 
proceedings in these special courts ought to be according 
to the course of the common law, unless otherwise ordered 
Jt)y parliament; for though the sovereign may erect new 


courts, yet he cannot alter tlie established cours^f law (i).] 


(/) A detailed statement as to all 
the borough courts, county'courts, 
courts of requests, and other local 
courts throughout the kingdom, as 
they existed previously to the 0 Sc 
10 Viet. c. 95 (us to which Act, vide 
sup. p. 380),—showing the extent of 
tlieir jurisdiction, the authority under 
which they were held, and their form 
of process, &c.—-will be found in the 
Fourth Report of the Common Law 
* Cduimissioners appointed in 1828, 
Appendix, Part 11. As to the law 
relative to these courts, see Com. 
Dig. Courts (O), (P). 

(g) Groenwelt v. Burwell, Salk. 
144; S. C. 26S. As to the removal 
of suits from such inferior courts 
generally, to the superior courts, see 
1 & 2 Ph. & M. c. 681 21 Jae. 1, c. 
23 ; 19 Geo. 8, c. 70; 7 & 8 Geo. 4, 
c. 71: 1 & 2 Viet. e. 110, s. 22; 8 
& 9 Viet 0. 127, 8.20. 


(A) It was also provided by 1 & 2 
Viet c. 110, a 22, with reference to 
such inferior courts as had for judges, 
at the time of the passing of that 
Act, barristers of seven years stand¬ 
ing, that their judgments or orders 
for p.'iyment of money miglit be 
removed into a superior court, and 
be enforced there, as if originally re¬ 
covered or made in such court. See 
as to the Mayor’s Court of London, 
a similar providon, 20 & 21 Viet. c. 
clvii, a. 48. 

(0 By 16 & 16 Viet. c. 76 (‘‘The 
Common Law Prodidure Act, 1852”), 
s. 228, her Mf^eaty is empowered to 
direct from time to time, by order 
in council, that nil or any part of 
the provisions of that Aot, or of the 
rules made in pursuance thereof, 
shall apply to all or any courts of 
record in England or Wales; and 
a similar provision (sect. 105) is 
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It is to be observed^ that by the Municipal Act, 5 A 6 
Will. IV. c. 76, the recorlier is td be the judge in any court 
of record for civil actions in the bormighs to which the Act 
extends, if such court be not regulated by*the provisipns of 
any local Act, or if a baMster of five y^rs’ standing did 
not sit as a judge or assessor therein when the Municipal 
Act passed; and provisions are also contained to regulate 
the jurisdiction of such courts, and the qualification and 
summoning of jurors therein (A); and by 6 & 7 Will. IV. c. 
105, B. 9, the recorder may, on occasion, appoint a deputy: 
and may make rules for the practice of such«Gourt, to be 
approved by the judges of the superior courts (Q. Also by 
7 Will. IV. & 1 Viet. c. 78, s. 35, the Crown may on the 
joint petition of the council of any borough, and the quarter 
sessions of the adjoining county, extend the jurisdiction of 
any court of record for civil actions within the borough, 
over any district adjacent to the borough, and within the 
jurisdicti^ of the quarter sebsions. And by 2 & 3 Viet, 
c. 27, ev^ court of record for civil actions within any 
borough shall be holden for the trial of issues of fact and 
of law, four times at least in each year,—and with no 
greater interval than four calendar months. From tlie 
borough courts of record a writ of error lies in general into 
the Court of Queen’s Bench (m). 


VI. [There is yet another species of private courts, 
which must not be passed over in silence,] viz. the Courts 
of the Universities of Oxford and Cambridge (n). To these 


contained in 17 & 18 Viet. c. 125 

The Common Law Prccedure Aot, 
1S54'*)* Seversl of aucli ordere in 
council, in reference to particular 
borougb and other courts, have al¬ 
ready issued. 

(») £ & 6 Wilt 4, e. 76. s. 118, 
fee.; 6 fit 7 Wilt 4, e. 105, s. 9; 7 
Will. 4 & 1 Viet e. 78, ss. 32—86. 

C<) Et vide 2fe 8 Viet.c. 27. The 
rules for the borougb eourt of Wells 


have bem printed ( and those of all 
other borough courts are nearly the 
same. 

(«i) Vide sup. p. 396, n. (A-). 

(n) See 4 Inst. 227 1 Jenk. Cent 
2, pt 881 Cent 8,pt 83; Hard. 504; 
Godb^t, 201; Hist. Cora. Lew,shy 
Sir M. Hide, p. 83; Leasingby v. 
Smith, 2 Wile. 406; Cases temp. 
Hardw. 240; Williams «. Brickonden, 
11 East, 648; Browne v. Benouard, 
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learned bodies antient royal grants have been made, (con¬ 
firmed by act of parliament,) c6mmitting to them, respec¬ 
tively, n jurisdiction, inter personal actions in general, 

to vrjiich any Hiember or servant of the university is a 
party; in' i^very case at least where the cause of action 
arose within the liberties of the univereity, and such 
member or servant was resident in the university when it 
arose, and when the action was brought (o). 

[These privileges were granted, that the students might 
Hot be distracted from their studies by l^al process from 
distant courts, and otlier forensic avocations. And privi¬ 
leges of this kin& are of very high antiquity, being gene¬ 
rally-enjoyed by all foreign universities as well as our own, 
in consequence, it is apprehended, of a constitution of the 
Emperor Frederick, a.d. 1158 (p). But as to England in 
particular, the oldest charter that has been citedj[(jr), con¬ 
taining this grant to the university of Oxford, was in the 
twenty-eighth year of Henry the third, a.d, 1^44. And 
the same privileges were confirmed and enlaiged by almost 
every succeeding prinqe, down to King Henry the eighth; 
in the fourteenth year of whose reign the largest and most 
extensive charter of all was granted. One similar to which 

12 East, 12; Thornton «. Ford, 15 case exclusive ; for by 10 & 20 Viet 

East, 63'1>; Perrin v. West, 3 Ad. & c. xvii, intituled “ An Act to con- 
E. 405 ; II. ti. Chancellor of Oxford, ** firm an Award for the settlement 
1 Q. B. 952; Turner v. Bates, 10 *' of mattera in difference between 

Q. B. 292. the University and Bnrough of 

(ci) Browne v.'Renouard, 12 East, ** Cambridge, and for other Jjurposee 
42; Thornton D. Ford, 16 East, 634. **connected therewith," it is pro* 

This privilege, boUi as to Cambridge vided by sect, xviii. that" the right 

and Oxford, was, until recently, of an *' eff the university, or any member 
exclutive kind, the university being " thereof, to claim conusance of any 
. entitled, when an action under such '* action or criminal procoeding 
circumstances was brought in any " wherein any person who is not a 
of the superior courts, to enter there member of the university shall be 
aclaimqf contuance i by which it was “^a party, shall cease end deter- 

withdrawn from that jurisdiction,. *'niine." 
and transferred to the court of the (p) Cod. 4, tit. 18. 
universi^. But as to Cambridge, {q) Vide 8 Bl. Com. 84. 
this privilege is not now in every 
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[was atowarda granted to Cambridge in the diird year of 
Queen Giizabeth.] Aia^later in the same reign [an act 
of paiiiament was obtained (r), confirming aU the charters , 
of ^ two universities, and those of the fisurte^th year of 
Henry the eighth and the third year of EHaabetb^ by name. 
Which hlesged ,iictf as Sir Edward Coke entitles it(r), 
established their privileges hereon without any doubt or 
opposition.] 

By the effect of a recent enactment, however, the pro¬ 
ceedings in the court at Oxford can no longer, (as for¬ 
merly,) conform to the civil law; itl^eing provided by 17 
& 18 Viet. c. 81, s. 45, that for the future the court of 
the vice-chancellor of Oxford shall in all matters of law be 
governed by the common and statute law of the realm, and 
not by the rules of the civil law: that any three of the 
judges the superior courts may make rules for its pro¬ 
cedure ; and that, subject to such rules, it shall procee4 
in conformity with the mode of procedure established in 
the county courts. 

[We have now gone through the several species of special 
courts, of the greatest note in the kingdom, instituted for 
the local redress of private wrongs {t) ;] a subject which 


(r) 18 EJiz. c. 20. 

(«) 4 Inst. 227. 

(() Among the courts of special 
JurisdictioD was formerly that of the 
f real se» 0 /M» in WaUt. For the ordi¬ 
nary writs for commencement of a 
suit, formerly did not run into Wales, 
and this principality had separate 
conrts of its own i—^it being provided 
by 34 & 35 Hen. 8, c. 26, and 18 Eliz. 
c. 8, that a session should be held 
twice a year in each county of 
Wales, %y judges appointed by the 
crown, to be qdled foe great session 
of the several ct^ties in Wales. 
But the court of great sesstons is 
now abolished by 11 Geo. 4 3c 1 
Will. 4, c. 70; and the Welsh judica¬ 


ture entirely incorporated with that 
of Englahd. This alteration was 
founded on the First lleport of the 
Common Law Commissioners ap¬ 
pointed in 1828. As to the record¬ 
ing fines and recoveries levied and 
suffer^ in the court of great ses^ 
sions in Wales, vide 5 & 6 Viet 
c. 32. 

Other courts of speeiid jurisdic¬ 
tion also lately existed, viz., the • 
Coarl iff the Marehutsea and the Pa¬ 
lace Oottrt at Westminster; the for¬ 
mer'bedding plea of all trespasses 
committed wifoin the verge of the 
court, where one of foe parties wag 
of the royal household; apd of all 
debts and contracts, where both were 
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may be closed by [one general observation from Sir £d> 
ward Coke; that these particul&r jurisdictions, derc^ting 
, from the general jurisdiction of the courts of common 
law, are ever strictly restrained; and cannot be extended 
further than the'express ietter of their privileges will most 


explicitly warrant (a).] 

of that cBtablishincnt: and tlie latter 
holding plea,of all personal actions 
arising within twelve miles of the 
palace at Whitehall. (See 1 Bulst. 
211 i 10 Hep. (SO; 2 Inst. S48; 1 
Sid. 180; Salk. 439; 3 Bl. Com. 
7G). But tiicse courts arc both now 
abolished by 12 & 13 Viet. c. 101, 
s. 13. 

Besides these, there are other 
courts, which, though not abolished, 
have fallen into disuse. These 
the Court of Phdpimdre {curia 
jiidis pulverizati), so called from the 
^dnsty feet of the suitors, which is a 
court of record incident to every 
fair and market, of which t|fe stew¬ 
ard of the owner of the market is 
tlic judge, with power to administer 
justice for all commercial injuries 
in that very fair or market, and not 
in any preceding one ; (3 Bl. Com. 
pp. 33, 34 ; Bac. Ab. Court of Pie¬ 
poudre : Com. Dig. Market, 0.1,2): 


—the Forest Courts, for the go¬ 
vernment of the royal forests in 
diflerent parts of the kingdom, and 
for the punishment of all injuries 
done to the venison or deer, to the 
vert or greenswerd, — and to the 
covert in which the deer are lodged 
(3 Bl. Com. p. 71; Com. Dig. 
Chase, R. 1, 2; Bac. Ab. Courts, 
Courts of the Forest; R. v. Corayns, 
8 Q. B. 981):-and the Court 
Policies q/* Jssuranee, a^court esta¬ 
blished by 43 Eiiz. c. 12, and 13 & 14 
Car. 2, c. 23, for determining in a 
summary way, under commission 
from the Lord Chancellor, all causes 
concerning policies of assurance in 
London. (3 Bl. Com. p. 73.) Causes 
of this kind are now always deter¬ 
mined without the aid of any such 
commission, and by the verdict of a 
jury in the ordinary course of a suit 
at law. 

(u) 2 Inst. 518. 
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CHAPTEBVn. 

OF Cmt INJURIES COGNIZABLE IN THE COMMON 
LAW COURTS,~-AND HEREIN OF THE REMEDY BY 
ACTION GENERALLY. 


We are now to proceed, in pursuance of the meUiod laid 
down in the third chapter of this Book (a), to the exami¬ 
nation of civil injuries—for the redress of which the great 
variety of courts mentioned in the preceding chapters have 
been established. And here, first, we may remark, that^ia 
one or other of these courts every possible injury that can 
exist in contemplation of our laws is capable of being re¬ 
dressed, it being a settled and invariable principle in the 
laW^ of England, that every wrong must have a remedy (i^). 

The nature of civil injuries, and the law connected^ith 
them, naturally fall under a division having reference to 
the courts in which they are thus redressc^ ;(‘^and as these 
courts themselves are liable to be distinguished into three 
principal jurisdictions} as administrative of the common 
law,^of laws ecclesiastical, military, and maritime (c), 
—or of equity; we shall find it convenient to consider civil < 
injuriesin]^ following order:— First, theinjuries cognizable 
in common law courts; secondly, those cognizable in 


ta) Vidt cap. p. 8SS. 

(6) It is a ganwal pnd india- 
** putalile rul^, thia where there ia 
“ a legal right, ia alao a legal 
V remedy, byatdit &c action at law, 
** whenever that right ia invaded.” 
(3 Bl. Com. 23.) ' 


(e) In a certain aenae dieWlawa 
eeeleaiaadcal, miUtaiy and mari¬ 
time are part of tiie common law of 
England (vide eup. voL i.p. 69)i 
but it» more uaual and eonvenient 
to apeak of them in a aenae cxclu- 
aive of the common law. 
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the ecclesiastical, military and maritime courts; jEmd, lastly, 
those cognizable in the courts of,equity;—in tlie examina¬ 
tion of each of which, we. shall also take occasion to notice 
» in general, the .nature of the remedies by suit, which the 
law has provided for them. But in this course of disquisi¬ 
tion, we shall at present confine ourselves to [such wrongs 
as may be committed in the mutual intercourse between 
subject and subject; which the crown, as the fountain of 
justice, is* officially bound to redress in the ordinary forms 
of law: reserving such injuries or encroachments as may 
occur between the crown and the subject, to be distinctly 
considered hereafter; as the remedy in such cases is gene- 
lully of a peculiar and eccentrical nature.] 

I First, then, as to the several injuries between subject and 
I subject, cognizable in the courts of common law. 

[Since all wrong may be considered as merely a privation 
of. right (d), the plajn natural remedy for every species of, 
•wong is the being put in possession of that right whereof 
fjtie party injured is deprived. This may either be effected 
by the specific delivery or restoration of the subject matter 
in dispute to the legat owner; as when lands or personal 
chattels are unjustly withheld or invaded: or where that 
is nfit a possible, or at least not an adequate remedy, by 
making the sufferer a pecuniary satisfaction in damages; as 
in case of assault, breach of contract, &c.: to which da- 
miqres the party injured has acquired an incomplete or 
inchoate right, the instant he receives the injury (e), though 
such right be not fully ascertained till they are assessed by 
* the intervention of the lavr;] that is, by the verdict of a 
jury. [The instruments whereby this remedy is obtained,' 
(which are sometimes considered in the light of the remedy 
itself,)] are a diversity of actions, that is, suits at the com¬ 
mon law, [which are defined by the Mirror (/) to be the 
lawful demand of one's right,” or as Bracton and Fleta 


(d) Vide lup. vol. i. p. 136. 
(c) Vide sup. vol. ii. p. 11. 


(/) Ch.2,s.l. 



^^4^ ‘ OP CIVIL INjirRlEB. 

[express ftj^ki l^e we^s of ixmtmm ig), jus prosequendi 
injudicio qmd alicui debHifr, 

The Romans introduced pre'tt^ early, s^t forms for actions 
and suits in their law, after the example of the Greeks; 
and made it a rule that each injury should be redressed by 
its proper remedy only. " AcHones,** says the PandectSf 
**emposita! suntf quibtis inter se^kominea diaceptarent; tputa 
ne popuha prout veUet inatituaretf certas aoknnesqve 
eaae vohterunt {h)” The forms of these actions* were ori¬ 
ginally preserved in the books of the Pontifical College as 
choice and inestimable secrets, till one Cneius Flavius, the 
secretary of Appius Claudius, stole a copy and published 
them to the people (i). The concealment was ridiculous;] 
but riie establishment of some formula was undoubtedly 
useful, to define the cases in which the law considered a 
wrong to have been sustained, and to kscertain the nature 
of the remedy which it allowed, and ,tbus to prevent the 
uncertainty that would otherwise have attended a subjeVt* 
of so much importance, as the right of action (A). [Or, ai 
Cicero expresses it(l), ** sunt jurUf sunt formulayde omnibus 
rebus constituta, ne quis aut in penereHnJuria, aut in ratione 
actioniSy err are posmt. Erprma enim sunt ex uniuscujvsque 
damnoy dokrty inrommodo, calamtatey injwriay pubHiieB a 
pratoreformukBy ad quas privata Its aceommodatur. ”] With 
us in England, accordingly, the several actions have been 
h'om time immemorial conceived in hxed forms of com¬ 
plain^ each exclusively appropriate to the particular kind 
of injury for which redress is demanded (m). 

« 

(g) loit. 4i'y% ** arbitraiy prbecw it mifht be ebiftcd 

(A) Ff. 1, % % a. 6 . ' ** contiqarilyr uui be at length no 

(<) Cie. pro Muraeua, a. 11 1 De “ longer diacernibleii” 

Orat.].i. e. 41* * (0 Proli>Boedo.».B. 

{k) Blacketone (vol. iii. p. 118} • (m) Vide G1anville,pafliim; Bract, 

eaya, **the ettaUlabment of some lib. 5* De Exeeptiontboe, o. 17, s. 2. 

standard waa undoubtedly neces- It»to be observed that the Coni- 

** oary to fix the thd iUte of a quca> mon Law Procedure Acta, 1852 and 

**tion of rights leiU is a long and 1854 (15 Sc 16 Viitt. c. 76, and 17 k 
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Actions are subject, in the first ^ace, to thi^princip^ 
division—that they are either real/j^smtal, ofmixedin), 

[Real actions, (or as tlieyafe called intbe Mirror/e«dfa/ 

* actions,) which .concern real property only,] are those 
whereby the plaintiff, here called the demandant, claims 
the specific recovery of any lands, tenements or heredita¬ 
ments. [By these actions formerly all disputes concerning 
real estates were decided ; but in modem times (o)] they 
have beenr pretty generally laid aside in practice, [upon. 
account of the great nicety required in their management, 
md the inconvenient length of their process; a much more 
6k ‘^itious method of trying titles being since introduced / 
by actions,] and particularly by the species called | 
ejectu^ 'kf which we shall have occasion presently to j 
speak ; ia 'bject to one or two exceptions, real actions ^ 
are now at^X^ ..ii, by the provisions of 3 & 4 Will. IV. i 
c. 27, abolished. 

*/rersonal actions are those whereby a*man cither claims ‘ 
,.!me specific recovery of a debt(j»), or personal chattel (9), 
or [satisfection in damages. for some injury done to his 
person or property; being the same which tlie civil law 
calls ** actiones in personam^ qua* adtersus eum intenduntury 
qui ex contraxdu vel delicto dbUqatus est aliquid dme vel 
concedere{xV\ 

Mixed actions are suits partaking of the nature of tlic 
other two, wherein some real property is demanded, and 
also personal damages for a wrong sustained.]' But they 
partake, in the main, of the character of real actions, and 


18 Viet c. 125). though introducing 
the most extensive changes into the 
practice of the common law courts, 
yet contain no provision for abo- 
lishing the^rffls aetimti which 
therefore remain as heretofore. 

Ch.2|S.6. 

( 0 ) Dlackstone's expression is, 
that they are now pretty generally 


'Maid aside, &c.*' But this had 
been the case long before his time; 
see Co. Litt 1^ Haig. 289 a, note 
( 1 ). 

(p) As to debt, vide sup. vol. 11 . 
p. 140. 

iq) As to personal chattels, vide 
sup. vol. II. p. 2;, 

(r) Inst 4, 6,15. 
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^ * X •. 

we ofte&L^ called and with the abolition of real 

action^, taSte also, win very few exceptions, have been 

awef^ away* ^ ‘ 

real and mixed actions which have escaped the 

geneiiil demolition of their class, are the following: writ 

af right of dower, dower^, and qmre mped&t ;'< and to the 

same class seems to belong, in point of definition, though 

not in common parlance, or as to the ’nature of the pro- 

^cedure therein, the existing action of ^ectmmt{t). The 

two first of these lie (in the language of^the law), that 

is, are apjdicable^ and are the proper forms to be used, 

where the demandant claims lands or tenements by the 

particular title of dower («); the first. being applicable 

where a woman is endowed of part of her dower, and is 

deprived of the residue, lying in the same town, by the 

same tenant by whom she was endowed of part (ar); and 

the second, in all other cases where she is entitled to 

dower (y ):—qmreimpedU lies where the object is to isv 

cover the presentation to a benefice, the right to present 

to which is disturbed;—ejectment, where the object is to 

recover land improperly withheld, the case of land claimed 

in'dower excepted. And as to the three first of these 

actions, it may be observed here, that by a peculiarity 

that has always attached to the class of retd and mixed 

(i) Co. Litt. 285 bi Roscoe, Real new acjt of 15 & Id Viot. c. 76. above 
Actiona, I. refined to. it ia difficult to fix ita 

Rjectment, prior to the statute teehuioal character. It seema to fall' 
r5 U IS Viet. c. 76. (by .which ita un^lhe deftedtion of a realaoMon. 
form baa been now remodelled), waa . beoahae it claims the specific reco- 
often c^idwsd'’Ba a mjesd action very ofland vritfaout damages. But 

(see 8 fiL 214). and was ex. initainddentaitfafuino connection 

pready m denominated in the stat* . whatever with rite antiquated reme- 
8 & 4 WiH. 4, c. 27. The eonrect- diea.to wi||cb that apptilation com. 
neaa. however, of that azrangejpient monly belong!. • 
waa doubtfid. for in ita form it waa (a) As tS'dower, v|dv sup. vol. i. 
eleariyaapiecieabf riiejperaonalao. p. 270 ^ . . ' < 

'tion of trespaaa. Pits* dt* (*) Aoai^w iReal Actiona, 29. 
B^ecdone Fipnie;' 2 .);. Under rite (y) Ili{d.8R - 
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or imprisonment—or at least implied force, as in the case of 
an unlawful but peaceable entry upon the plaintiff's land. 
And here it may be obser^red, that [trespasses savour of 
the criminal kind—being always attended with some viola¬ 
tion of the peace,] real or supposed, [for which in strict¬ 
ness of law a fine ought to be paid to the crown, as well 
^ as a private satisfaction to the party injured (d). Trespasil 
j on the case is a form of action less antient than the rest, 

' having apparently first come into use in the reign of Ed¬ 
ward the third (e). It was invented under the authority of 
the Statute of Westminster, 13 £dw. I. c. 24(/), upon the 
' analogy of the old form of trespass, and supplied a great 
defect in the original scheme of personal actions—a scheme 
devised in comparatively barbarous times, and comprising 
no forms adapted to the redress of many of those injuries 
which in the progress of society gradually attract notice. 
This kind of action—which derives its name from the com- j 
parative particularity with which the circumstances of the 
plaintiff’s case are detailed in its written allegations (^)—is 
very comprehensive' in its scope, and may be said to liyn 
every case where damages are claimed for an injury to 
person or property, not fulling within the compass of ttie 
other forms. And as regards its relation to trespass, we 
may notice this [settled distinction, that where an *act is 
done which is in itself an immediate injury td another’s 
person or property, there the remedy is usually by an 
action of trespass—but where there is no act done, but 

(d) Finch, L. 198: Jenk. Cent the clerks in chancery shall agree 

ms. in forming a new one; and if they 

(e) Reeves’s Hist, of Eng. L. vol. ’’ cannot agree, it shall be adjourned 
8, p.89; et vide ibid. pp. 248,391. to the next pariiament, where a 

(/) This statute provided, that writ shall be framed by consent of 
** whensoever from thenceforth in *' the learned in the law: lestithap- 
" one case a writ shall be found in pen for the future, that the court 
** the chancery, and in a like case, . 'tiof oiir loi^ the kjng be deficient 
** falling under the same right, and *' in doing justice to the saitors." 

" requiring like remedy^no prece- (g) 3 Bl. Cioin. 122. •• 

dent of a frrit can be produced, 
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actions, they, can be brought in none of the superior 
courts of common law, except the Court of Common 
Pleas. But ejectment may be brought in any of them. 

Personal actions are founded either on or on 

tortffB. term used to signify such wrongs as f^%.ihih%^ture 
distinguishable front^reaches of contract ;-^nd these torts 
are o^n considered as of three kinds, viz., or 

the omission of some act which a man is bound to do; 
nmfeasance, being the improper performance of some act 
whi(% he may lawfully do ; or malfmzantXf beh^ the 
commission of some act which is unlawful. (?). Actions 
founded on contract, are sometimes described as actions esc ' 
contractu; and those on tort, as actions ex delicto. 

The forms of personal action in use, are the following: 
dehtf eovenantf detinuef trespass, tre^assm the case {a), and 
replevin; the two hrst being founded generally on con* 

> tract, the remainder generally on tort. Of these in their 
order. 

Debt lies where the object is the recovery of a debt, 
that is, a certain sum of money allcg^ to be due to the 
phmtif{‘,‘ covenant, where redress in damages is sought tor 
tlieVireach of a covenant, that is, of an agreement by 
deedIfi ); detinue, where the object is to recover a chattel 
personal unlawfully detained. Trespass lies where the 
plaintifi;' cfaims damages a trespass, or (as it is more 
fully expressed), a trespass vi et anms{c), that is, an injury 
accompanied with actual force, as in the case of a battery 


(s) t Chit. PI. 184, lit edit ranked as a. distinet ia addi* 

, la) The form ef Iretpata m the tion to the lix noticedi^^|l^ text 
etue properly And technioally in- (i) As to deedt^ yim'^t^. vol.~i. 
cludhs, among other species, ths. p. 4S1. 


action of and die text 

BcUt^ree to this teebtoioal viewr^^hut 
the action last e^doned, being ths 
ordinary treroedy for a breach ef 
•promise, is ulittidly ■ chnsidwed in 
practice aa founded mi contract, and 
VOL. — 


(e) In aotion;;.ot trei^|^die.for¬ 
mal words «j orsifr and eaatra 
peeem, w.ere fordunriy alwi^uaed in 
the pleadii^ Id A Id 

Viet 4hrected 


013 . 
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[only a culpable omission, or wh^e tbe act^is not im- 
midiately injurious, but onily*b^ consetptentse of collaterally, 
there no action of trespass will lie, but an, action on 
the case for the damages consequent on such omission or 
act (A)*.] To which we ipay add, that w'here the subject 
matter affected is not corporeal and tangible, so that the 
idea of force becomes inapplicable, there though the 
injury be by way of act done, and its operation be direct 
and immediate, yet the remedy is case and not trespass (i]|p 
Las%, with respect to replevin, it will be sufficient for 
the present to remark, that it is an action of very limited 
application, and in practice confined to the object of trying 
the legality of a distress levied upon the plaiutifi^s personal 
chattels (j). 

A fitter opportunity will be found in the tiext chapter, of 
entering more at large into the nature and the competency, 
in different cases, of the different actions above enume> 
rdt(/d, and also of referring to the particular species which 
^cme of them comprise—but there are some points'besides 
those hitherto mentioned, which, as relating to actions in 
genei^l, seem to require notice in this place. 

Actions are either local or transitory ; the former being 
founded on such causes of action as necessarily refer to 
some particufiar locality, as in the case of trespasses to 
land (/e) ,* the latter on such causes of action as may be 


(A) Scott V, Shepherd, 2 BL Rep. 
892; see Gilbertaon v. Richardson, 
6 C. B. 502. 

({) 1 Cbitty, PI. 148, citea Com. 
Dig. Actiem, Case, Disturbance, {k, 
2 ). 

(j) It will lie in other caaea also 
of goods unlawfully taken. (See Co. 
Litt. 145 b; Vin. Ah. Replevin 
(B.); Com. Dig. Action (M. 6); 
George «. Chambers, 11 Mm. & W. 
149; Morrell v. Martin, 8 Man. & 
Gr. 581; Mellor «. |.^atber, 1 £11. 
& Bl. 619. Bui it will not lie where 

O 


the goods were delivered to the party 
who took them and retained by him. 
(Galloway e. Bird, 4 Bing. 800; 
Mennie v. Blake, 25 J., Q. B. 

899.) See further aa' td the pro¬ 
ceedings in replevin, bk. v. c. xx. 

(A) Another instance of a local 
action is one brought upon a ihatter 
of record in any of the courts a/t 
Westminster; and therefore former- * 
ly an acUoh of scire to repeal 
letters patent waa lotkl. ' But new 
by 12 8c 18 Vfet ^e. lift; a. 20, any 
writ of aiire /aciOM, in an action at 
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1 BopposeTkto take place anyiivhere—as in the case of tres- 
I passes to ^ods, batteneS| and the like. Beal actions are 
! always in their nature local/personal are for the most part 
transitory. Between local and transitory actions, there ia> 
this important distinction'- that the former are, as the ge- 
I neral rule, tried in the proper county where the cause of 
: action arose, and by a jury of that county (/); the latter 
may be tried in any county, at the discretion (in general) 

. of the plaintiff. It follows from this, that when an injury 
> is committed out of England, and its nature is suclyis to 
! make the action local, no action at all will lie for its re- 
i dress, in any English court. On the other hand, where 
I the nature of the injury is such that the action is transi- 
' tory, such action will lie in the English courts, whether 
the injury was» committed in England or elsevi'here. In 
order to justify indeed the institution even of a transitory 
suit in the English courts when the cause of action arises 
abroad, it was once necessary to have recourse to a tegal 
fiction, and to allege on the face of the proceedings, that 
the cause of action arose (contrary to the truth of the factj 
in an English county. But no recourse to tliis fiction is 
had in the present system of pleading (nt). * 

1 Personal actions are also'subject, (as sufficiently appears 
\ by preceding explanations,) to the distinction of being 
either brought for the specific recovery of property, or 
^for damages. As r^rds the competency of the latter 
kind of remedy, it is to be remarked, that an action for 
damages will in general lie wherever a right has been in- 

I 

1 

•I 

Ruit of her Majeily for repealing aathihietion that such eourae will be 
letters patent, may be directed to more convenient 
the sheriff of any county, though the (m) The plaintiff, however, in hia 
record on which it ia founded may declarationoratatemeot setting forth 
remain in Middlesex or any other hia cauae of aetbn, always apecifiea 
’ county. * in the margin some English county, 

(/} By 8 dc 4 Will. 4, c. 42, a. 22, as that in whi^ be proposSa that 
power ia given to a judge to order the cause tried. (See 15 

the trial in a local action to be had & 16 Victc* a. 59.) 
elsewhere, if it he shown to hia 
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m ‘ ’'y 

vaded—or, in other words, an injury committed,—^although.» 
no damage should bare been^ actually sustained; it being| 
material to the establishment and preservation of the right 
** itself, that its invasion should not pass with impunity (a). 
Thus an action ef tresp^s on the case, by one commoner 
against another, for surcharging the common, (that is, 
^ming on more cattle than he was entitled to do,) may 
*e maintained, although the plaintiff may not himself have 
turned on‘any cattle of his own during the same year, 
and can therefore have sustained no actual lo8s(o)t ,Tn 
such cases^ there being no ground for awarding dsunages 
to any considerable amount, tlie plaintiff recovers some, 
trifling sum by way of nominal damages;—in addition to 
which, t^e defendant has in genemi to. sustain tiie coste of 
the action, including those incurred by his adversary ip). 

It is however requisite, in order to sustain an action for ^ 
damages, that the plaintiff should have sustained some loss 
or inconvenience, whether actual or nominal, of a kind 
. proper and peculiar to himself;—for where the damage is 
of a merely public character, affecting the subjects of the 
realm at large as well as the plaintiff, no civil action lies, 
although the law considers the injury, in that case, as ' 
amounting to a crime, and consequently as a fit subject for 
an indictment. Thus no action can be maintained for an 
encroachment on the highway; but the'offender is liable 
to be indicted as for a public misdemeanor. Wherever ex* 
traordinary damage, indeed, is sustained by an individual, 
he has in general a right of action as for redress of a civil 
injury, though »the case may in its circumstances also 
amount to a crime. Thus, in the case last supposed, [if 
by means of a ditch dug across a public way, which is a 

(if) 1 Saund. by Wnu. 846 b. really not brought to try a right, and 
(i^ Wells «. Watling, 2 BI. Rep. the damages, as recover*^ by verdict, 
1283 1 et vide Matzetti «. Williams, are under a certain amount, the 
1 B. 8e AdoL 426: Blofeld v. Payne, plaintiff will, in general, not recover 
4 B. & Adol. 410. his costs. (8 & 4 Tice. r. 24.} 

(p) Where the action however is 
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[common nuiunce, a man or his home ttaifer any injury by 
fallmg ther$n, then for this particular damage, which is 
not common to others, the [&rty shall have his action ( 9 ).] 
And. so in the case of unlawful violence designedly done to 
the’ipBlip, though that always amounts^ in contemplation 
of to a crime, and, under ^particular circumstances, 
even to a felony, yet the party injured ia entitled to his 
civil remedy. But even here tide* distinction is to 
observed, that in the case of a felony, the remedy for the', 
private injury is ms^ndfid until the sufferer has fulfilled 
his duty to the public, by prosecuting the offender for the 
public crime (r); though for a mere misdemeanor, such as 
assaults, batteries, libels, and the like, the right of action 
is subject to no such impediment. 

Moreover, though an action will lie, we have seen,) 

. for an injury, unattended with actual loss or damage, yet 
j none can be maintained even for loss or damt^e actually 
I indicted, unless it result from an injury; it being a maxim, 
that a mere damnum absque injuria is not actionable. 
Thus, if I have a mill, and- my neighbour builds another 
mill upon his own ground, per quad the profit of my mill 
is diminished, yet no action lies against him, for every one 
may lawfully erect a miU on his own ground. But if I 
have a mill by prescription on my own land (s), and 
another erects a new mill, which draws away some portion 
of the stream from mine, so as to diminish its former 
power, an acticm will lie against him of trespass on the 
case( 0 > 

^ It may also be remarked, that a plaintiff is not entitled . 
i to recover in respect of any damage that is too remote; or, 

> in other, words, flows not naturally and directly from the 
; alleged injury (u). Thus, where the plaintiff, being director. 

• (q) 3 ni Cpm. 230. See WUlu e. 608. Vide poet, bk. r|. c. i. 
Hungprford Market, 2 Bing. N. C. (e) Vide anp. voL i. p. 638. 

281. (f) Bae. Ab. Actions on the base, 

(r) Sec Crosby v. Leng, 12 Bast, (C), and the auttorities there cited. 
409; 7 & 8 Geo. 4# c. 29, s. 57 ; (h) Com. Dig. Aotion on Case, 

White V, Spettigue, 18 Mee. A W. ’ Defamation. 
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of certain musical performances, brought an^action on the 
. case against the defendant, for publishing a libel on a 
public singer ei^aged by the plaintiff, allying that she 
was thereby deterred from performing in public, through 
the apprehension of bevig ill received, so that the plaintiff 
lost the profits which would otherwise have accrued to 
him as such director,—it was held that the damage was 
too remote, and th# action not maintainable (a;). 

As to suils of every class, it is gen&^y true that the 
right of action is not assignable, so as to enable the 
signee to sue in his own name. But in certain cas^ it , is • 
' transferred by the operation of law. Thus the rights of 
action of a bankrupt, or ah insolvent, pass (with certain 
exceptipns) to their assignees; and upon the death of 
either of the parties between whom a cause of action 
has arisen, the right of maintaining such action survives, 
irf general, to or against his executors or administrators; 
and to these, as well as to the assignees of a bankrupt or 
/ insolvent, the right also belongs of continuing actions, 
which the deceased, the bankrupt, or insolvent, has com¬ 
menced (y). But in respect to suits which are founded on 
certain violations of personal rights («), as, in the case, for 
example, of an action for slander, the maxim is, th^ they 
die with the person {a). And by the common law, this 
extended to every case of tort{h). But as relates to torts 
in general, the rule has been set aside by various acts of 
parliament. For by 4 £dw. III. c. 7, trespass may be 
maintained hy executors or administrators, fbr trespasses 
to the goods of the testator or intestate. And again, by 
y 3 & 4 Will. IV! c. 42, s. 2, it is provided, that trespass, 


(or) Ashley «. Harrison, 1 Esp. 48; 
et vide Kelly «. Partington, £ B. & 
Adol. 645 ; Knight v. Gibbs, 1 Ad. 
teEL 43} Green e. Button, 1 Tyr. fr 
G. 118 ( Langiidge s. Levy, 2 Mee. 
& W. 519; S. G. in error, 4 Mee.ft 
W.837: 2 fimitll's Leading Cases, 


(r) 15 & 16 Viot. c. 76, as. 187, 
188; and see 17 fit 18 Viet. c. 125, 
B. 92. 

(a) As to personal rights, vide 
sup. Tol. I. p. 186. 

(a) 8 BL Com. 802. 

(8) 1 Chit PI. 66. As to UfH, 
vide sup. p. 448. 
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or trespass oq the case, (according to citemstances,) may 
be mainiamed by execaturs«or •admimstrators, for aay 
iojut^ to the real estate of the deceased committed in his 
lifetime, provided it were committed within six oal^idar 
months l^fbre his death, and the action* l^Ujght within 
one year after his death. And further, &at the same 
forms o^. action may be maintained gainst executors or 
administrators, for any wrong committed byj^he deceased 
against another, in respect of his property rtial or per> 
sonal, provided it have been committed within six calendar 
months before his death, and the action be brought within 
six calendar months after the executors or administrators 
have taken on themselves the administration. And, lastly,. 
by 9 Sc lO^Vict. c. 93 (c), it is enacted, that whenever the 
death of a person shall be caused by such wrongful act, 
neglect or default, as would, (if death had not ensued,) 

I have entitled tlie party injured to maintain an action fur^ 
1 dfimages, the person who would have been liable to such 
‘ action may be sued by the executor or administrator, for 
'{the benefit of the wife, husband, papint and child of the 
I person deceased; and this, although the death shall have 
jbeen caused under such circumstances as amount in law 
I to felony ,* and the jury may give damages proportionable 
to tile injury resulting from such death, to be divided 
among the parties respectively, for whose benefit the ac¬ 
tion is brought, in such shares as the jury shall by their 
verdict direct. 

Before we conclude this chapter, it is proper to remark, 
that besides the remedy for wrong sustain^, which is found, 
as already stated, in tim action its^, the common law 
courte will now afford collateral {xi^ctipn against the 
ctmHniionce or repetiHon of the wion^'i every person who 

* IT " , ’ 

(c) As to Uiu ftatute, see Hut- SOL. J. (Ex.) 65; Blake «. Midland 
chinson «. York, Newcastle and Ber- Ra. Co., SI L. J. (Q. B.) S38; Wig- 
wick Ra. Co., 3 Each." 843; Wig. gett v. Fox, 11 Enefa. 88S; Tucker 
Biore V. Jay, ihid. 834 { Reedie v. «. Chaplin, S Car. & Nev. 780; 
London and North-Western Ra. Co., Barnes e. Ward, 9 C. B. 89S. 
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brings an actios for breach of 

being by the Common LawJMcej^ure Act/1854, entitled 
in such action also to claim a writ of iifjunction against the 
continuance of repnrition of such breach of contract, or 
other injtil^,-^^r the committal of any breach of contract, 
or other injury of a like kind arising put of the same 
contract, or relating to the same property or»^ght(ef). 
This is a prptectiQH,ja'hid3L.i;Iie common 4aw courts had 
previously no jurisdiction to gnhzti ircould be obtained 
only from a court of equity. 


{d) n & 18 Viet. c. 12fi, 8. SO, et teq. 
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CHAPTER 'mfi. 

OF CIVIL INJURIES COGNIZABLE IN TNB COMMON 

law couRTS:;^c(m<2nt£e(/. 


Ha VINO in the course of the last chapter entered into some 
genefj^ explanations with regard to the nature of the great 
common law remedy, by action, <a subject to which we 
shall have occasion to revert,) we now resume our* inquiry 
into the civil injuries cognizable in the courts of the com¬ 
mon law, to the right apprehension of which we have 
deemed some preliminary acquaintance with die scheme of« 
actions essential 

The rights which are severally due to the different 
^embers of the community, and the establishment and 
mdntenance of which, we have considered as the great 
objects of municipal law,—were divided, (as we may re- 
Hjinember,) into personal rights, rights of property,'rights in 
[private relations, and public rights (a). It will be con- 
>vement, therefore, in proceeding to a further investigation 
of the civil injuries cognizable in the courts of common 
law, to subject these injuries, (which are but the violations 
of so many rights,) to a similar distribution. 

1. First, then, as to such injuries as affect pirronoZ 
ri^ts, viz. the right of personal security, (comprising 
those of life, limbs, body, health and rep^tion,) and the 
right of personal liberty (A). 

1st. Of injuries which affect the life of man, it is suM- 
cient to remark, that they are not merely civil vnrongs, 

(a) Vide Bup. Tol. I. p. 188. (i) Vide BUp. vol. i. p. 148. 
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but, (where commi^d with mtentidptf|^^^i^j|if^mount 
to [one of the moat nfrnrirfiin These 

therefore shall for the presentbe p£ed by, 
for the next Pook of these G^bmei^rieB (c), viz. that 
which relfitiBs to the qmminal law. 

2, 3. 'Fhc two next species of affecting the 

limbs or bodies of individuals, shall be considered in one 
and the same view. And these may be co^piirifiv^d, 1. By 
threats (or^uigh&Cfii^ 5f bdflilV^i iirth t hadiSh fear oi Tshicb. 
a man’s business is interrupted. A menace alone, without 
a consequent inconvenience, makes not the injury : but '^o 
complete the wronjjj, there must be both of them together.] 
2. [By assault; which is an attempt or offer to beat another 
without touching him (d ): as if one lifts up his caile or 
his fisf in a threatening manner at another, or strikes at 
him, but misses him, this is an assault, insulins^ which 
Einch (c) describes to be an unlawful setting upon one’s 
“ person. ”] 3. [By hatt^j ; which is the beating of another. 
The least touching of another’s person, wilfully oif in 
anger, is a battery (/): for the law cannot draw the liiief 
between different degrees of violence, and therefore totally 
prohibits the fii*st and lowest stage of it,—every man’s 
person being sacred, and no other having a right to 
meddle with it in any the slightest manner. And therefore, 
upon a similar principle, the Cornelian law, De injuritSf 
prohibited pulsation us well as verheration ,—distinguishing 
verberation, which vms accompanied with pain, from pul¬ 
sation, which was attended with none (^).] Injuries to 
limbs and body may also be, 4. [By wounding; which 
consists ih giving anotlier some dangerous hurt, and is 


(c) They are capable, however, 
under the statute 10 Viot. c. 98, 
mentioned in a foiflibr place, of being 
considered merely as civil wrongs, 
vide sup. p. 480. 

(d) Sec Reed e. Coker, 13 C. B. 
880. 

(e) Finch, L. 202. 


(/} See Purscll v. Horn, 8 Nev. 
& P. 564; Stephens v. Myers, 4 Car. 
& P. 849; Fordo «. Skinner, ibid. 
239 1 James v. Campbell, 5 Car. & 
P.872: Moriorty v. Brooka, 6 Car. 
& P. 684: Blake e. Barnard, 9 Car. 
& P. 626. 

(g) Ff. 47,10, 6. 
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[only of battery.] ' 5. [By mayhem ; 

yfHtk^ iik tkjar^tlipfccf^ atrocioiis. . It consists in 
violennQf^epriving another of the use of a member 
proper for his de^ce fn'^i^t. This is a battery attended 
with this aggravptj ^ circumstance|Miat thereby*the party 
' injured is for ev^jjisabled from making so good a defence 
against future external injuries, as he might otherwise have 
done. ^Lmchng^jjmse defe nsive members are r eckoned not 
tmf^Erms and Tegs^uL^d^ler, a!n eye, and alofS^tooth {h), 
and also some others (i). But the loss of one of the jaw- 
teeth, tlie ear, or the nose, is no mayhem at common law, 
as they can be of no use in fighting. For each of these 
five injuries,—threats (k), assault, battery, wounding and 
mayhem,—an action of trespass will lie, wherein the jury 
will give adequate damages (Q.] And for the four last, at 
least, [an indictment may be brought as well as an 
action (ne).] It is to be observed, however, as to all 
th^e acts, that, to render them either actionable or in- * 
I dictable, they must be committed on an unlawful occa- 
I sion: for they are all in some cases justifiable, and form 
BO just ground of complaint either civil or criminal. 
Thus assault and battery are justifiable [where one who 


(A) Finch, L. 204. 

(i) 1 Hawk. P. C. 111. 

(Jt) The doctrine that trespass is 
the proper form of action for a 
ttnaf, attended with ipjorioue con¬ 
sequences, has been questioned. 
But see Finch, L. 202; 2 Rol. Ab. 
546; Com. Dig. Battery (D.), in 
accordance with Blaekstone on this 
subject. 

(0 With respect to the action for 
meyAem, it is said to be attended with 
this peculiarity, that the court in 
which the action is brought has a 
discretionary power to increase the 
damm;eB if they think the jury at the 
trial have not been sufficiently liberal 
to the plaintiff; but this must be 


done tuper vhum vtthteris, and upon 
proof that it is the same wound con- 
.eeming which evidence was given to 
the jury. Christianas Black. voL iii. 
p. 121, (n.), cites Brown v. Seymour, 
1 Wils. 5; 1 Barnes, IDS. 

(m) Every battery, vmtnding, or 
mayhem, implies au am^tt and the 
term aeeault is often used to express 
all these ipjhries. All assaults, 
whether including battery, Ac., or 
not, are indiotn|^: and many pro. 
visions of the enmind law are spe. 
dally directed to the case of agg^- 
vated assaultst which, in many oases, 
are punishable by imprisonment, 
with bard labour. (See 14 St IS Viet, 
e. 11; c. 19, 0 . 4; 100, s. 29.) 
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[has authority, a pflSiit qr master, ^derate collec¬ 

tion to his child, his sphoW, 

also on the principle of* 8elM6fenc^"^or if one ^^d jes me 
first, or even only assaults me, L^ay strike in my own- 
defepce, and if sued for it, may plead son assault demesne (o)„- 
or that it^Y^ plaintiff’s own original assault that occa4 
sioned it;] ant^upposing a dangerous^scuffle thereon to 
take place, I even, for my own preservation (but not 
otherwise^ wfliind or maim my adverepiYI^^d jV ^fy it 
under a similar plea(p). [So in defence ormy" 

goods or possessions, if a man endeavours to deprive Tie 
of them, I may justify laying hands upon him to prevent 
him; and in case he persists wiihiviolence, I may proceed 
to beat him away(^). Thus, too, in the exercise of an 
office, as that of churchwarden or beadle, a man may lay 
hands upon another to turn him out of church, and pre¬ 
vent his disturbing the congregation (r); and if sued for 
• this or the like battery, he may set forth the whole case, 
and plead that he laid hands upon him gently, molUter 
mantis imposuitf for this purpose.] 6. The limbs and 
bodies of individual^ may also be affected by indirect or 
consequential, as well as immediate injury,—^particularly 
by negligence in the performance of duties : as in the case 
where a passenger in a coach is overturned by the care¬ 
lessness of the driver (js). The remedy for this sort of 
injury is an action of trespass on the case (0; which may 
be brought not only where the coach proprietor is guilty 
of the negligence in his own person, but also where the 
fault was that of his servant; it being a general principle 


(n) Hawk. P.C. bk. i. 0.61 
Winatone v. Linn, 1 B. 8r C. 469. 

(o) Oakea «. Wood, 3 Mee. & W. 
150. 

(p) Cockcroft V, Smith, 2 Salk. 
642 . 

(g) Finch, L. 203. 

(r) Vide aup. p. 42. 

(m) Brothertoo v. Wl>odrod, 8 B.' 


& l(iDg. 54; fiandleaon v. Murrajr, 
8 Ad. &■ El. 109 i Lynch e. Nurdin, 
1 Q. B. 29. So in the case where a 
paaaenger by railway ia injured by 
the negiigence of the company or 
iu Berranta, vide sup, p. 278. 

(I) See Gordon e. I^lt, 4 Exch. 
365; London and North- 

Weatera Ba. Co., ibid. 680. 
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aptmc^^ totfe - of tiiis aescfiptitin, but to all 

, other iSi^&dUQtfhspaAses also,~ that a man is 

< civitt 3 !s!£ah^ not only%r whal'he does in his own person, 

> but for what he does i^liUe person of anoth^, acting at the 
' time by his authority: for **quifaekper aUumffa^tper se.” 
Another consequential injury to ihh bodies of kudividuals, 
falling under the'same head, is that of damage done to 
the perapfi^^ljya dog or other brute animal, used to do 
inwhtsl L casQ/ ^tBr dWIief ilJUBt answer for 
the consequences, if he knows of such evil habit,] unless 
the dog were carefully kept for the protection of the 
house and yard, and the attack was owing to the plain¬ 
tiffs having improperly or incautiously entered the pre¬ 
mises by night (u). 

4. [Injuries affecting a man’s health are, wherf/by any 
unwholesome practices of another, a 'man sustains any 
damage in his vigour or constitution. As by selling^him bad 
provisions or wine {x) ; by the exercise of a noisome trade,' 
which infects the air in his neighbourhood (y);] or by the 
neglect or unskilful management of the surgeon, or apo¬ 
thecary, who attends him (z). [For it hath been solemnly 
resolved (a) that mala praxis is a great misdemeanor and 
offence at common law, whether it be for curiosity and 
experiment, or by neglect; because it breaks the trust 
which the party had placed in his physician, and tends 
to the patient's destruction. Thus also, in the civil law (&), 
neglect or want of skill in physicians or surgeons ** culpas 

(«) See the following oaseft, which ton, 6 East, 138. 
have arisen out of iiyuriesof thisde- {y) 9 Hep. 68 (> Hutt, 1S6 ; R. v. 
Bcriptioii:—Blyth v. Jophani, Cro. Dewsoap, 16 East, 194. 

Jae. 158; Brock a. Copeland, 1 Esp. (c) See Dr* Groenvelt'a cue, 1 Ld. 
208; Bird «. Holbrook, 4 Bing. 642; Rayjn. 214; Scare v. Prentice, 8 
Hartley v. Harriman, 1 B. & Aid. East, 848; Slater e. Baker, 2 Wils. 
620; Thomas «. Morgan, 6 Tyr. 869; Hancks «. Hooper, 7 Car. & P. 
1085 : May v. Burdott, 9 Q< B. 101; 81; Lanphier v, Phipoii, 8 Car. & P. 

Card V. Case, 6 C. B. 622; Hudson 476. * 

V. Roberta, 6 Exch. 697: Jackson (a) Ld, Raym. ubi aup. 

, 0 . Smithson, 16 Mee. & W. 668. (6) Inst ^ 8,6, 7. 

(«) 1 llol. Ahr. 90; R.«. Souther. 
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jf tf 

[admwtmmii/iiei tduH si’ medvm curatumem dereUquerit 
male guempiam secueritf out jpgypefam, ei rdedicame^tum 
dederit:'* These are wrongs or injuries unaccoMpAnied 
by force, for which there is a remedy in damaged, by ' 
an action of' trespass on the case;] and in case of.' 
gross miscoAduct the party may in some cases also be 
indicted (c). 

5. [Injuries affecting a man’s reputation^QT-gbodmame] 
are, first, by malicious and defamatoj^^iriw^rds. And ks 
this injury (the remedy for wHTch is also by trespass on 
the case), we may in the first place remark, that thoug'u 
malice is a necessary ingredient, yet where words are in a 
legal sense defamatory, and it does not appear that they 
were spoken on any such lawful occasion as to rebut the 
BuppositioB of malice, the law will always conclude them 
to be malicious (d). The cases in which words will be 
considered defamatory, so as to amount to the legal injury 
oT which we now speak, are as follows: viz. where a man 
utters anything of anotlier [which may either endanger 
him in law, by impeaching him of some] punishable (e) 
[crime,—as to say that he hath poisoned another, or is 
perjured (/); or which may exclude him from society,— 
as to charge him with having an infectious disorder,] 
tending so to exclude him(^); [or which may impair or 
hurt his trade or livelihood (/<),—as to call a tradesman a 
bankrupt, a physician a quack, or a lawyer a knave;] or 
which may disparage him in an office of public trust,—as 


(c) B. V. Long, 4 Car. & P. 898 1 
ibid. 407, n. (a). 

(d) See Bromage v. Proeser, 4 B« 
, & C. 247 i Haire v. Wilaon, 9 B. 

& C. 643; Pearson «. Lemaitre, 5 
Man. & G. 700; Babonneau v. Far- 
rell^lS C. B. 360 ( 16 & 16 Viet, 
c. 76, a. 61. 

(e) See Holt«. Scholefleld, 6 T. R. 
691; Rowcliffe v. Edmonda, 7 M. 8c 
W. 12; Heming v. Power, 10 Mee. 


& W. 564. 

(/) Finch’s Law, 185. 

(g) Such as leprosy, Ac.; Com. 
Dig. Act. DeL (D. 28). See Blood- 
worth V. Gray, 7 Man. & G. 334. 

(%) See Jones v. Littler, 7 Mee. & 
W. 423: Belkimy v. Burch, 16 Mee. 
8e W. 590; Soutbee v. Denny, 1 
Exch. 196; Evans v, Harries, 1 H. 
8c H. 251; Brown o. Smith, 13 C. B. 
596. 
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^ - 

.£to siy of a magiftrate partial and corrupt (t). 

Butt scandalbus words . concern matters merely 

spirmny^ as to call a man here^ or adulterer, are not cog¬ 
nizable by . a common lirw court (^).] And the case is the 
same as to words imputing unchastity to a woman; 'except 
that, by the custom of Londpn, an action niay be main¬ 
tained for th^ species of slander, in the city courts (0. 
[Wor^ in derogation of a peer or judge, or other 

I'gredfofficer of tbe-Tsr^m, which are caSii&dL'scandalum mag- 
natam,] are held to be ^particularly heinous (m); [and 
though they may be such as would pot be actionable in 
the case of a common person, yet when spoken in disgrace 
of such high and respectable characters, they amount to 
an atrpeious injury, which is redressed by an action on 
the case, founded on many antient statutes (a); 'as well on 
behalf of the crown, to indict the punishment of imprison¬ 
ment on the slanderer, as on behalf of the party, to recover 
damages for the injury sustained.] But no resort to this, 
action having been made in modem times, it is now in a - 
manner forgotten. [It is said that formerly no actions were 
brought for words, unless the slander were such as, if true, 
would endanger the life of the object of it (o). But too 
great encouragement being given by this lenity to false and 
malicious slanderers, it is now held, that for scandalous 
words of the several species before mentioned, (that may 
endanger a man by subjecting him to the penalties of the 


(I) Com. Dig. uU sup.; 2 Cto. 
90. See Ashton v. Bli^prave, Ld. 
Raym. 1869. 

(ii) Parret«. Carpenter, Noy, 64. 
But Mich words, or worde imputing 
unchaethy to a woman, will he cog> 
nieable there, if jgwda/ damage haa 
followed, vide poet, p. 466. For¬ 
merly they were oogniaable per ee 
in the eecleiMadcaleoans; but auita 
for defama^on in thoae courts are 
now abolished by 18 & 19 Viet, 
c. 41. 


(I) Com. Dig. ubi sup. (F. 20}; 
Fulling*! liawa of London, 186, and 
aee the authorities there cited. As to 
a similar custom in the city of Bris¬ 
tol, vide Power o. Shaw, t Wits. 62. 

fis) ..Earl of Peterborough «. Sir J. ^ 
Mordant, 1 Vent 60. 

(ft) Weatm. 1, 8 Edw. 1, c. 84; 

2 Rich. 2t at 2, c. 8: 12 Ricji. 2, 
e. 11. 

(o) King V. Sir £. Lake, 2 Vent 
28. 
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[law, may exclude £im Iroii^Aociety, may impair his trade, . 
or may disparage one in public •tnjst), an action on the i 
.case may be had, without proviq^^Miy pnrticular damage ^ 
**to hare happened*, but merely upoh the probability that 
. it migh{ happeh. ‘But wi^ regard to words that do not 
thus apparently, and upon the face of them, import such ! 
defamation as will of course be injurious, it is necessary . 
that the plaintiff should aver some particular damage^ to 
have happened, which is called layingdlis action with a' 
per quod (p).'] As if I say of a commission agent, that he 
is an unprincipled man, and borrows money without re-¬ 
paying it, this is not actionable unless there be special 
dami^e; but if I say this to a person who was goii^ 
to deal with him, and he forbear to do so in consequence 
of its bein^ said, an action will lie agmnst me(^). So 
if I impute heresy or adultery to another, (which are 
matters merely spiritual,) yet if he can show that he was 
thereby exposed to temporal damage, he may sue me in a 
* court of common law (r); and the case is the same if 1 
impute unchastity to a woman, and she can show that she 
has thereby lost a marriage (s). And [in like manner to 
slander another man’s title, by spreading such injurious 
reports as, if true, would deprive him of his estate (as 
to call the issue in tail, or one who hatli land by descent, 
a bastard), is actionable,] provided it be not done in the 
bond fide assertion of the defendant’s own title, and [pro¬ 
vided any special damage accrues to the proprietor thereby; 
as if he loses an opportunity of selling the land (t)*] It 


(p) See Hopwood v. Thorn, 8 C* 
B. 298. 

(f) Storey v, qiiallands, 8 Car. A 
P. 234. 

(r) 3 Bl. Com. 125. See Cardake 
V. Mapl^doram, 2 T. R.478; Boia e. 
Boia, 1 Lev. 184; Stephena v. Cor- 
ben, 8 Lev. 895; Pemberton v. Colla, 
10 Q. B. 401; Gallway v. Marahall, 
9 Exch. 294. 


(a) Com. Dig. ubi aup. (D. 80); 
Wdby V. Elaton, 8 C. B. 142. 

(0 As to slander of title, vide 
Smith n. Spooner, 8 Taunt 246; 
Robertson o. M*Dougall, 4 Bing. 
670; Malachy. 0 . Soper, 8 Bing. 
N. C. 871; Pitt e. Donovan, 1 M. 
& S. 639; Pater 0 . Baker, 8 C. B. 
831; Brook 0 . Raul, 4 Exch. 521. 


VOL. III. 


H B. 
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« m 

is, however, to be understo^,* ihat even where special 
daleage ha& thus been sue^^iuod in consequence of words 
spoken with respech^ person or property, yet if the 
words are not dispan^^g in thems^yes, it is dantmam,'^ 
idfsque injuridf and no action can be niaintainfed upon ‘ 
them (a). So even where the words are did^paraging, and 
attended with special damage, or of such a kind as even ' 
without special damage will sustain an action, yet if they 
‘be [spoken in a'^riendly manner, as by way of advice, 
admonition, or concern, without any tincture or circum¬ 
stance of ill-will,] they are not actionable, [for in such 
case they are not malidomly spoken (x),]—which is part of 
tlie definition of the injury in question. And on the same 
principle, are protected all such statements as it is usual 
to •comprehend under the name of priv iU^ed c ommuni- 
cations (y),—viz. tliose which are made on such lawful 
occasions as tend to rebut the primd fade inference of ‘ 
malice, which otherwise arises from a statement derogatory ^ 
to private character; as where a man communicates to * 
another, circumstances whidi it is right that he should 
know in relation to a matter in wliich they have a mutual 
interest, but tending to the disparagement of a third 
person; or where a master, being called upon for the 

(u) Kelly V. Partington, 5 B. k llichanlB,2 C. B. 560; Blackhain v. 
Ad. 61S. Pugh, ibid. 611; Benj^ett ». Deacon, 

(ar) See Pater e. Baker, 8 C. B. 831. ibid. 628; llopwood v. Thorne'S 

(y) As to friendly or privileged C. B. 293; Somerville v. Hawkins, 

communications, see We^erston v.. 10 C. B. 583; Kershaw e. Bailey, 1 

Hawkins, 1 T. R. 110; Rogers e. Exch. 743; Taylor «. Hawkins, 16 
'Clifton, S Bos. & Pul. 504; Knight Q. B. 808j Gilpin v.’Fowler, 9' 

V. Gibbs, 1 A. & £. 48; Martin v. £xch,.6l5; Harris v. Thompson, 18 

Strong, 5 A. & E. 535; Padmore v. C. B. 333; Manby v. Witt, 18 C. B. 

Lawrence, 11 A. 3e E. 880; Tusan 544. As to the exj^ession of opinion 
e. Evans, 12 A. & E. 738; Wright v. of the public acts of official persons, 
Woodgate, 1 Tyr. & G. 12; Foun> vide Gathereole v. Miall, 15 Mee. & 
tain V. Boodle, 8 Q. B. 5; Griffiths W. 810. As to the report of*B trial, 
e. Lewis, 7 Q. B. 61; Blogg a. Sturt, Hoare v. Silverlock, 9 C. B. 20. As 
10 Q. B. 899 '; Simpson v. Robinson, to the report of a public meeting, 

12 Q. B. 743; Taylor «. Hawkins, Davidson«. Duncan, 26 L.J,(Q.B.} 

20 L. J. (Q. B.) 818 ; Coxhead «. ^04^ 
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character of a servant wHo.has left him, charges him with 
a theft. For in such ca^s as»these no fusion lies, un¬ 
less some proof of malice bewc^ the tittering of the 
* wprds be given,-as that the de|mdant knew them to be 
false (20* Also, if. the defendant be able to prove the words 
to be tnKj lio action wili lie for any words of defama- ' 
tion whatever, whetlier they were spoken oh a privileged 
occasion or not, and whetlier special damage has ensued 
or not; for the law then deems them to be justifiable.* 
[As if 1 can prove the tradesman a bankrupt, ^e phy¬ 
sician a quack, and the lawyer a knave, this will destroy . 
their respective actions;] a rule similar to that which pre¬ 
vailed in the civil law, and probably founded on the same 
policy: ** eum qui nocentem infematj non est esquum et 
bonum oh *eam rem cortdemnari; delicta enim nocentium 

nota esse opw'tet et expedit ” (o). 

? • 

•A second way of affecting a man’s reputation is by pub- 
J fishing (f>j a 2i6e2 upon him; which, as regards the present 
purjiosc (c)^ may .be defined to be some writing, picture, or 
the like, containing malicious and defamatory matter. The 
nature of this injury and the remedy, are in general siniilar 
to what has been already laid down in the case of words 
spoken,—but subject to some material differences. For not 
only such imputations as will support an action for words, 
but all contumelious matter that tends to degrade a man in 


(») In Lord Nurthamptun’s case, 
12 Hep. 134, it is laid down that 
where the words spoken by tiie de¬ 
fendant are a mere repetition of what 
he has himssif heard from another, 
and lie names his author at the time, 
jie is not liable to an action. But 
see Lewis v. Walker, 4 B. & Aid. 
614; M'Phcrson v. Daniels, 10 13. & 
C. 2^ ; De Crespigny «. Wellesley, 
6 Bing. 392. See also Davidson v. 
Duncan, 26 L. J. (Q. B.) 104. It 
seems that no action for damages 
will lie ngtiinst a witness in a court 

H 


of justice for speaking falsely and 
maliciously. The only remedy is to 
indict him for peijury, or to sue him 
for the penalty given in such cases 
by 5 EUk. c. 9. See Revis v. Smith, 
18 C. B. 126. 

(«) Ff. 47, 10 , 18. 

ib) As to what amounts to pub¬ 
lication, see Tidman e. Ainslie, 10 
Exch. 63. 

(c) Besides defamatory libels, there 
are those of a blasphemous, sedi¬ 
tious, or immoral kind: as to which 
vide post, bk. vi. c. vii.; c. x. 

[ 1 . 2 
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• 

the opinion of his neighbours, or to make him ridiculous, 
will amount,*wh^ conveyed;in wiijting, or by picture, or the 
like, to libel (d). Ag^jj^^hile oral_defamation is ground 
for an action only, ^ere^are, in the case of publishing a 
libel, [two remedies—one by indictment^ 8 Btl the other by 
action; the former for the pidfSc offence, (ior every libel 
has a tendency to the bteach of. the peace by provoking 
the person libdled to break it,)] and the latter to repair the 
"party in damages, for the injury done by him. And for¬ 
merly this rule was, that on an indictment for publishing a 
libel, tlie defendant .was not allowed to allege the truth of 
it by way of justification (e); for even if true, it tended 
nevertheless to a breach of the peace. But in the action 
for damages, the defendant might, (in like manner as for 
words spoken^ adopt that line of defence (/>. And on 
this latter point the law is still the same; but on the 
former it is now materially altered by the late act 6 & 7 ' 
Viet. c. 96 ( 5 ^), for amending the law respecting defama¬ 
tory words and libel. By this Act it is provided, that in ■ 
pleading to any indictment or information for •d'^famatory 
libel, the defendant may, by way of defence, allege the 
truth of the matters charged; and further, that it was for 
the public benefit that the matters chained should be 
published,—showing the particular &ct or facts by reason 
whereof it was for the public benefit: and that if after such 
plea the defendant shall be convicted, it shall be competent 
to the court, in pronouncing sentence, to consider whether 
the guilt of the defendant is aggravated or mitigated by 

(d) See Thorley v. Lord Kerry, 4 the publicstion in question falls 
Taunt. 355; Cook v. Ward, 6 Bing, withi^ that definition.* Panniter 0 . 
409; Lord Churchill 0 . Hunt, 2 B. Coupland, 6 Mee. & W. 105. By 
& Aid. 685; Heame p, StQwell, 12 Mr. Fox’s Act, 82 Geo. 3, c. 60, thq 
A. & £. 719; Cheese 0 . Scales, 10 law is settled the same way in cri- 
Mee. & W. 488; Capel 0 . Jones, 4 minal prosecutions for libel. 

C. B. 259. The proper course at the (r) 5 Rep. 125. c 

trial of an action for libel is, for the (/) Lake 0 . Hatton, Hob. 253; 
judge to define to the jury what a 11 Mod. 99. 
libel is in point of law, and then to (g) Amended by 8 & 9 Viet. c. 75. 
leave it to the jury to say whether 
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the plea and the evidenca Aereon (h). The Atfc also con¬ 
tains provisions intended \o relieve^itops and proprietors 
of newspapers or other peri^u^al /fnl^ications from the 
h^ship to which they were s/i^ject under the former 
1^; it haying lield them liable, absolutely and without 
qualidcation; for all libels* therein inserted, though inserted 
without their knowledge. These provisions are, that in 
an action 4br a libel of this description, it shall be com¬ 
petent to the defendant to plead that it was inserted with¬ 
out actual malice(i), and without gross negligence; and 
that before the commencement of the action, or at the 
earliest opportunity afterwards, he inserted in the same 
publication a full apology; (or, if the publication should be 
ordinarily published at intervals exceeding a week, had 
ofibred to publish the apology in any newspaper or perio¬ 
dical publication to be selected by the plaintiff)it being 
also provided, however, that to render such plea effectual, 
tlTe defendant shall, at the same time, pay into court a sum 
^f money by way of amends for the injury sustained (k): 

is nlnn fiiniiTlrdi as regards an indictment or infor¬ 
mation for ojm libel, (v^iere evidence shall have been given 
establishiriga presumptive case of publication against the 
defendant, by the act of anotlier person by his authority,) 
, that it shall be competent to the defendant to prove tliat 
" tli 9 publication was without his authority, consent or know¬ 
ledge ; and did not arise from want of due care and caution 
on his part. The statute fur^^ enacts, that in all indict¬ 
ments or informations by a private prosecutor, for a de- 
famatoty libel, if judgment be given for the’defendant, he 
shall be entitled to coste from the prosecutor; and if 
it be given against him, upon a special plea, he shall be 
iiable to pay the prosecutor the costs occasioned by such 
plea; and it also contains a provision which applies to 
eve|;y action for deftimation, whether oral or written, viz., 


' (A) As to this provision, sec The (i) See Chadwick v. Herapath, 3 
Queen v. Newman, 1 £1L & Ul. C. B. 885. . 

558. (A) Vide 8 & 9 Viet. c. 76, s. 2. 
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that it siihU be lawful for thd^ defendant, (after notice in 
writing of his int^tin^ so^tQ do^ duly given to the plaintiff 
at the time of pleUdi^g,) to' ^ve in evidence in mitigation 
of damages, that he na^e or offered an apology to the ' 
plaintiff, before the commencement of the- action,'-%r 
as soon afterwards as he had ah opportunity, in case the 
action had been commenced before an oppcvtunity could be 
found (2). 


[A third way of destroying or injuring a man's reputa¬ 
tion is by preferring malicious indictments or prosecutions 
against him(»i); which, under the mask of justice and public 
spirit, are sometimes made the engines of private spite and 
enmity. For this, however, the law has given a veiy ade¬ 
quate remedy in damages,—eUher by an action of cow- 
spirct^, which cannot be brought 'but against two at the 
least,] and is confined to the particular case where the ' 
plaintiff has been acquitted by verdict, upon an accusa¬ 
tion of treason or felony (n);—or, (which is the only way... 
now known in practice,) by [an actiqztM^^JihQjyiggJ^- a 
false and malicious prosecution:] irhich may be brought 
either i^ainst a single person, or f^ainst sevem, with an 
allegation that they conspired together for the purpose (o). 
And [an action on the case for a malicious prosecution, may 
be founded upon an indictment whereon no acquittal cini 
be had; as if it be rejected by the grand jury, or be corum 
non judke, or be insufficiently drawn. For it is not Uie 
danger of the plaintiff, but the scandal, vexation, and ex¬ 
pense, upon which this action is founded (p). However, 


(0 The 6 & 7 Viet e. 96, more¬ 
over con^ne provuiotm as to tlie 
punithment on an indictment, or in- 
formStion, for libel in the several 
cases of libelling or threatening to 
libel, in order to extort monejr, &c. 
—of publishing a libel knowing the 
same to be false—and of publiriiing 
a libel without such knowledge. As 


to these, see bk. vx. c. x. 

(fli) See Turner o. Ambler, 10 Q. B, 
262. 

(n) 1 Sound, by Wms. 2^ a. 

(o) Ibid. \ 

(p) See Jones v. Gwynn, 10 ^od. 
219, 220} Chambers v. Robinson, 
Str. 691. 
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[any probable caus^for prqerring it| is 8u£ELci^% justify 
the defendant.] Indeed, ill order to maint ail^his action, 
the burthen lies on the pla^jS‘ of’ilj.owirig that no pro¬ 
bable cause existed (^): and if .js also essential for him 
to prove either that he was acquitted upon such prosecu¬ 
tion, by verdict of a jury; or that it was in some other 
manner legally terminated in his &vour (r).. No action, (it 
may be observed here,) lies in a court of law for a malicious 
prosecution before a court-martial («); for “ every reason 
“ which requires the original charge to be tried by « mili- 
** tary jurisdiction, equally holds to try the probable cause 
“ by that jurisdiction (O'” 

6. Injuries affecting the right of personal liberty are, in 
the first place, that of [fidse. imprisonment; for which 
the law lips not only decreed a punishment as a heinous 
public crime, but has also given a private reparation to tlie 
party; as well by removing the actual confinement for the 
preseht, as by subjecting the wrongdoer to a civil action, 
on account of the damage sustained by the loss of time 


^Ijid liberty.^ ^__ 

l^c^’stitute the injury of false imprisonment there are 
two points requisite: 1. The detention of the person; and 
2. The unlawfulness of such detention. Every confine¬ 
ment of the person is an imprisonment, whether it be in a 
common prison, or in a private house, or in the stocks, or 
even by forcibly detaining one in the public streets (u). 
Unlawful, or false, imprisonment consists in such confine¬ 
ment or detention without sufficient authority: which au^ 
thority may arise eitlier from some process from the courts 
of justice, or from some warrant from a l%al officer having 


($) As to the nature of this action, 
see Blackford v. Dod, 2 B. & Adol. 
179; Delissero.Towne, 1Q. B. 838; 
Panton v. Williams, 2 Q. B. 169; 
Mifsgrove v. Newell, 1 Mee. & W. 
882; Miohell v. Williams, 11 Mee. 
& W. 208. 

(r) Morgan «. Hughes, 2 T. A. 


228; Willes, 820, n.; Whitworth «. 
Hall, 2 B. & Adol. 698. 

(«) As to courts martial, vide sup. 
wol. 11 . p. 896. 

(i) Johnstone v. Sutton (ih error}, 
1 T. R. 849. 

(«) 2 lust. 889. 
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[power under his hjbd sad seal, and expressing 

the cause commitment; or from some other spemal 

cai^ warranted nefiessity* of the ^ing,—such as the 

arresting of the felon b^^.a^fa'ivate person without warrant, 
or the impressment of fnarinns for .tlie public service. 
I False imprisonment also may arise by exeeutii^ a laa'ful 
' warrant or process at an unlawful time, as on a Sunday; 
for the statute 29 Car. 11. c. 7, s. 6, hath declared that 
such service of process,] except in cases of treason, felony, 
breach of the peace, or other indictabm offence (or), [shsill 
be void. This is the injury. As foi^ the remedy,] it is 
either for removal of the injury, or %r its eatUfaction in 
damages. 

The means of removal are princinally writ of haheas 
corpus. But this is a subject on mi^ it woi^d be pre¬ 
mature at present to enter, as it b^ngs to a subsequent 
chapter, in which are treated certainremedies in the com¬ 
mon law courts distinct from the remedy by acti<fti(y). 
[The satirfojctory remedy for this injury of felse imprison¬ 
ment is by an action of trespass, uim albL-Called an a <v 
lion of false imprisonment; which is generally and almost 
unavoidably accompanied with a charge of assault and 
battery also; and therein the party shall recover damages 
for the iigury he had received («).] 

But, besides the injury of false imjprisonment, the right 


of personfd liberty may, se con dly, be invaded by an 
under process; lawful in itself, anti executed at a lawful 
^me, and in a lawful manner, but improperly, set on foot 
by a party who had in fact no..su^ient ground or even 
probate cause ^fbr taking that course; and this may be 
either in the way of a civil or criminal proceeding. In the 


(f) SeeltMwUni». EUii, 16 Mee. 
& W. 172. 

(y) Vide poit^ bk. v. e. xii. 

(«) See OB to £Bl8e impnioiiment, 
Edgell V. Francu, 1 Men. & Or. 
222; Glynn v. Hougtoun, 2 Man. tc 


Or. 2X1 ( Jonet «. Gurdon, 2 Gale 
& D. 138; Smith v. Eggingtoo, 7 
Ad. & El. 167 1 Mltohdl «. Fortier, 
12 A. & E. 72; Bird «. Jonea, 7 
Q. B. 742; Turner e. Ambler, 10 
Q. B. 232. 
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former case the injury is'j^^erally desciibedM a maZiciott« 
txrre»t (a); in the latter ad a TffiTffnrff|L jnryit4rfifm, of which 
enough has, already been said \n refiMtt»nce to the injury it' 
indicts on reputation (5). As to .malicious arrest it is only 
another species of the same injury, and is redrirased in the 
same form of action, vif., trespass on the case; and the 
law relating to it being in almost every other respect the 
same, does not require to be repeated. Indeed the occa> 
sions of malicious arrest have now become rare in con¬ 
sequence of the late change of the law (c); by which'"arrests 
in civil suits before judgment obtained, are no* longer 
allowable, except under special circumstances, and under 
tlie authority of a judge's order. 

II. Wq arrive next, according to the order proposed,-at 
the consideration of such injuries as affect the right of pro¬ 
perty in things real; or (as thc]^ may be more compendiously 
described), injuries to real property. 

These [are principally six:—1. Ouster; 2. Trespass; 3. 
S)(^»mce| 5. Subtraction; 6. Disturbance.] 

1. Ouster, or dispdssession, is a wrong or injury that 
may be sustained in respect of hereditaments corporeal or 
incorporeal (d); and [carries with it the amotion of posses¬ 
sion ; for thereby the wrongdoer gets into the actual occu¬ 
pation of the land or hereditamemt, and oblige him that 
hath a right, to seek his legal remedy in order to gain 
possession and damage for the injury sustained (e). And 

(a) Se« as to malicious arrest, " more than a disturbance of the 

Saxon «. CasUe, 6 Ad. & £1. 652; ** owner in the means of coming at 

Smith V, Eggii^on, 7 Ad. & El. 167. ** or ei^oying them and therefore 

(b) Vide sup. p. 470. it was always held that a disseisin 

(e) Vide statute l& 2 Vict.e.llO} of those amounted to an ouster only 

et post, bk. ?. c. X. * at the eUctimt of the party iiqure^ 

(d) 8 Bl. Com. 170. The idea of —if, for the purpose of more easily 
ouster, however, is more directly trying the right in a real action, he 
appficable to a corporeal heredita- was pleased to suppose himself dis- 
ment, or land. As regards those seised. (3 Bl. Com. 170.) 
which are incorporeal, it is in gene- (e) There may be ouster between 
ral, as Blackstone remarks, ** nothing tenants in common, coparceners and 
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[such disposseasion dtty either be of tbe freehold, 

or of ^ , 

Ouiter of the ^ieheid is effet^d by various methods: 
1. [By abatement; which is where a person dies seised of 
an inheritance, and before the heir or devisee enters, a 
stranger who has no right makes Itotry, and gets possession 
of ihe freehold:; this entry by him is called an abatement 
and he himself is denominated an abator (/).] 2. [By 
intrusion; which is the entiy of a stranger, after a parti¬ 
cular estate of freehold is determined, before him in re¬ 
mainder or reversion. And it happens where a tenant for 
term of life dieth seised of certain lands and tenements, 
and a stranger entereth thereon after such death of the 
tenant, and before any entry of him in remainder or rever¬ 
sion (^);] such stranger being termed, in .th^ technical 
sense of the word, an intruder. 3. [By dissdsin {h );] which 
is [a wrongful putting out^^of him that is seised of the 
freehold:] not, as in the otlier cases, a wrongful entiy 
where the possession was vacant, but [an attack upon him^ 
who is in actual possession, and turniiif^dug^aut^^o^^ 
and as the two former kinds were [hn ouster from a free¬ 
hold in law,] so this is [an ouster from a freehold in deed.] 
All these three modes, it is to be observed, are [such 


joint tenants. Co. Litt. 190b, 373 b; 
Smales v. Date, Hob. 120. 

(/) Finch, L. 195. Blackstone 
rraarks, that this expression of 
** abatingt which is derived firom the 
" French, and signifies to quash, 
** beat down, or destroy, is used by 
our law in three senses. The first, 
** wblph seems to be the primitive 
sense, is that of abating orbeating 
*' down a nuisance, (and in a like 
" sense it is used in stat Westm, 1, 
" 8 Edw. 1, c. 17, where mention is 
" made of abating a castle or for* 
** tress): the second is that of abating 
a writ or action, where it is taken 


<• figuratively, and signifies the over- 
** throw or defeating of such writ by 
•< 80 ^ &tal exception to it; the last 
is mso a figurative expression, to 
*' denote that the rightful poasessiou 
*' or fireebold of the heir or devisee 
** is overthrown by the rude interven- 
“ tion of a stranger." (3 BLCom. 168.) 

(g) Co. Litt 277: F. N. B. 203, 
204. 

(h) As to disseisin, see Taylor v. 
Horde, 1 Ld. Ken. 143; Doe d. 
Maddock e. Lynea, 8 B. & C, ^88; 
Doe p. HaB, 2 Dow. fit Ry. 88; Wil¬ 
liam 0 . Thomas, 12 East, 141. 
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, > 

[wherein the entry of thi^^^nant ah initvOy ^ well .ns the 
continuance of his possessioi), is unlnwi^j.but the . two 
remaining are where the entfy^of the tenant was at first 
lawful, but the wrong consists in the detaining of posses¬ 
sion afterwards.]. As, 4. [By deforcement; this, in its most 
extensive sense, is nornen^eiteralissmum; amudi lai^er and 
more comprehensive expression than any of the former: it 
then signifying tlie holding of any lands or tenements to 
which another person hath a right (t). So that this includes 
as well an abatement, an intrusion, or a disseisin, as 'iny 
other species of wrong whatsoever, whereby he tliat hath 
right to tlie freehold is kept out of possession. But, as 
contradistinguished from the former, it is only such a de¬ 
tainer of the freehold from him that hath the right of pro¬ 
perty, but never had any possession under that right, as 
falls within none of the injuries which we have before ex¬ 
plained. As in case where g lord has a seigniory, and 
lands escheat to him defectum sanguhiis, but the 

seisin of the lands is withheld from him (A): here the injury 

the right vests not in the lord as heir 
or devisee; nor is it iktrusiony for it vests not in him who 
hath the remainder or reversion; nor is it dissminy for tlie 
lord was never seised; but being neither of these three, it 
is therefore a dfforcetnent (1). If a man marries a woman, 
and during the coverture is seised of lands] in fee simple, 
or fee tail, [and is disseised and dies; or dies in possession,*] 
no act having been d(A in either of these cases to bar or 
defeat his widow’s dower (m); [and the disseisor or heir 
enters on the tenements, and doth not assign the widow 
her dower, this is also a deforcement to the widow, by 
witliliolding lands to which she hath a right (n) ;] that is, 
* by remaining in possession of the entire lands of the 'de- 

(i) Co. Liu. 277. Et vide as to (1) F. NC'B. 143. 
defA'venient, Co. Litt. by Butl. 381 b, (m) sup. vol. i. p. 267. 

11 .(1). * (») F. N. B. 8,147. 

(i) Vide Ritp. vol. i. p. 132. 
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ceased, without setting forth i^* her any particular lands, 
in satislaction oHler general claim to one-third. [In like 
manner, if a man le&se lands to another for term of years, 
or for the life of a third 'person, and the*term expires by 
surrender, efflux of time, or death of the qv£ and 

the lessee or any stranger who was, at the miration of the 
term, in possession, holds over, and refuses to deliver the 
possession to him in remainder or reversion,—this is like¬ 
wise a deforcement (o).] Another species of deforcement 
is [where two persons have the same title to land, and one 
of them enters and keeps possession against the other,—as 
where the ancestor dies seised of an estate in fee simple, 
which descends to two sisters as coparceners, and one 
of them enters before the other, and will not suffer her 
sister to enter and enjoy her moiety: this is also*a deforce¬ 
ment (p).] In addition to all which modes of ouster, there 
was formerly another, viz., By discontinuance; which was 
where a tenant in t^ in possession made [a feoj|[gient (^)' 
in fee simple, or lor the life of the feoffee, or in tail,—alL 
which are beyond the power of a liiilTT]| in tail In miili 
for that by the common law extends no fiirtlier than to 
make a lease for his own life,] so as to be available against 
the issue or those in remainder or reversion (r). Such 
feoffment would formerly pass an estate in fee simple by 
wrong; and therefore on the death of the feoffor became an 
injury to the heir in tail, or those in remainder or rever¬ 
sion, (as the case might be,) whiffi was termed a discon¬ 
tinuance («). But now, by 8 & 9 Viet. c. 106, s. 4, a feoff- 


(o) Finch, L. 263 j F. N. B. 201, 
206—7. 

(p) Finch, L. 298,29i; F. N. B. 
1971 Co. liitt. 199 b. 

(q) Prior to the abolition of lines 
by 3 & 4 WilL 4, c. 74, a discontinu¬ 
ance might also be effected by a fine. 
(Co. Litt. 827 b.), 

(r) Blackstoiie (vol. 3, p. 172) 


lays it down absolutely, that his 
power extends no further than to 
make a lease for hii own life; and 
this is according to the text of Lit-" 
tleton. But the qualification above 
introduced is required to make that 
prbiKwition an accurate one. See 
Co. Litt. by Butl. 831 a, n. (1). 

(s) Co. Litt. 827 b. 
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ment made after the let O^ber, 1845, shall not have any | 
tortious opetetion; so wt the title by discontinuance 
seems to be abolished (u). \ 

’ Secondly. Ouster of chatteU retd consists—1. Of [amo¬ 
tion of possession from estates held by statute, recogni¬ 
zance, or el^t(jr);] whicli happens byta species of dis¬ 
seisin, or turning out of the legal proprietor before bis 
estate is determined, by raising the sum for which it is 
given him in pledge.] And 2. Of [amotion of possession 
from an estate of years (^),] which also takes place [b;,* a 
like kind of disseisin, ejection, or turning out of the tenant 
from the occupation of the land during the continuance of 
his term.] 

[The several species and degrees of injury by ouster 
being* thu? ascertained (js), the next consideration is the 
remedy.] 

But for the better illustration of this subject, on which 
great changes have beoi recently introduced, it will be 
Vnecessary here to take some retrospect of the former state 
o^h£- law v/ith r€8pect to the means of redress for a 
wrongful ouster. 

According to that system the injury admitted of a 
variety of remedies, the competency of which depended 
on the lapse of time and other circumstances; and the 
distinctions which obtained on this subject may be com¬ 
pendiously stated as follows: 

First. In the case of Abatement, intrusion and disseisin, 


* («) This important effect for¬ 

merly belonged to a discontinuance, 
that it took away the entry of the 
heir in tail, remainderman, or re¬ 
versioner (as the case might be). 
But the Jaw was altered in this re¬ 
spect by S & 4 Will. 4, c. 27* As 
to an estate by tarosg, vide sup. voL i. 
p. 512. 

(«) Vide sup. vol. i. pp. 309,310. 


(y) Ibid. p. 282. 

(a) It may be proper to remark, 
that the abolition of almost all the 
real actions has, to a considerable 
extent, abated the importance which 
formerly belonged to the distinctions 
regarding the different kinds of 
ouster. The subject, therefore, has' 
been treated rather more summarily 
than in Blackstone. 
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the party ousted might recoTen)the possession by means of 
an action, that is, by one of the .real, (in whicfti we always 
include, unless the contrary is indicated, mixed,) actions : 
which were divided into't,wo principal classes, viz., actions 
7)05seMory, in which the object was to ascertain iHe right 
of possession; and actions droiiurat, brougHVto determine 
the right of property (a). But, as in the particular cases 
of ouster just mentioned, the abator, intruder, and dis¬ 
seisor, had obviously a mere naked possession without 
colour of right, the law also gave the injured party the 
alternative in such cases of recovering possession at once, 
(where land was the subject of the ouster,) by the extra¬ 
judicial and summary method of entf^ mentioned in the 
first chapter of the present book (7^. If he neglected, 
however, to avail himself of this for twenty years, (being 
under no disability in respect of infancy or the like,) his 
entry after that time was barred by the statute of limita¬ 
tions, 21 Jac. L c. 16. 

^ext, if the abator, intruder, or disseisor died scisec^ 
and the land descended to his heir,*5r (in gencral)Jf 4!ie 
ouster took place by any of the species of deforcement, 
the heir or the deforciant (as the case might be) was con¬ 
sidered as clothed with a species of presumptive title, 
called by Blackstone an apparent right of possession (c) \ 
for the heir in respect of his descent, and the deforciant in 
respect of the lawful inception of his title, had evidently a 
, better or more colourable right tflan that gained by mere 
abatement, intrusion, or disseisin. Under such circum¬ 
stances, therefore, the possessors were deemed not liable to 
expulsion by mere entry, but the estate or interest of the 

(a) 2 Bl. Com. 197; 8 Bl. Com. the second of a nature to prove the 
179. The actions possessory were title of demandant, by merely show- 
divided into writs of snfry and writs ing his, or his ancestor’s, possession, 
of assiee; the former being of such 3 BL Com. 185. ^ 

a nature as diipnmd the title of the (5) Vide sup. p. 387. 
tenant by showing the unlawful (c) 2 Bl. Com. 196; 8 Bl. Com. 
commencement of his possession; 179. 
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person ousted, was said to l)e t urn^ ^d it 

became necessary for him' to q^sort to a real action, either 
possessory or droitural. "So He, might be driven to betake 
himself to a real action even as against an abator, intruder, 
or disseisor,; ‘ in .consequence of having allowed twenty 
years to elapse without eScercising his right of entry. 

Here, however, it becomes necessary to* notice the fol¬ 
lowing exceptions:—First, that though in general tlie right 
of entry, as already stated, was tak^n away (or tolled), by 
the descent so cast, (as the term was,) upon the heir of tlie 
abator, intruder, or disseisor; yet if the claimant wen* 
under any legal disability during the life of tlie ancestor, 
by whom the ouster was effected,—such as infancy, or the 
like,—the descent had no such operation. Secondly, that by 
the statuta32 Henry VI11. c. 33, if the ouster took place 
by way of disseisin, no descent to the heir of the disseisor 
was to take away the entry; unless the disseisor himself had 
peaceable possession for five years. Lastly, tliat though iu 
general there was no right of entry on a deforciant, 
a man might enter eu his tenant at sufferance, [for sucli 
tenant hatli no freehold, but only a bare possession, which 
may be defeated, like a tenancy at will, by the mere entry 
of the owner (c).] 

Again, if the claimant, where his estate was turned to a 
right in the manner above described, neglected to resort to 
his possessory action within the period allowed by law in 
that behalf; (for every such action was subject to its appro¬ 
priate time of limitation, varying from thirty to fifty years;) 
or if the ouster took place upon a discontinuance,—in either 
of these cases the adverse party was considered as having 

(d) By fuming to a right it is the entry, but the right to bring a 
*' generrily meant, that the person possessory action was taken away, 

•* whose possession is usurped can> and nothing remained hut th0 mere 

**n^t restore it by entry, and can r^ht, or right property, (2 Bl, Com, 
** only recover it by action.”—Co. 197.) But this is not the sense in 

Litt. by Butl. 382 b, n. (1). Black- which it has been ordinarily used, 
stone uses this expression as if it (e) As to tenant at sufferance, 
applied to the case where not only vide sup. vol. i. p. 298. 
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acquired not merely an apjMineilt, but an actual right of 
po8»es8um{f ^—the effect 6^ wfikh was that^the claimant 
was driven, (as the only remaining expedient,) to bring his 
real action droitural, in order to establish* his right of pro¬ 
perty ^ or mere rights as it was also denominateiK^r); luid by 
the establishment of the right of property, the* right of pos¬ 
session was defeated. Of such actions, the principal one 
was the writ of right {h) \ sometimes called, to distinguish it 
from others of the droitural class, the writ of right proper. 
They were all subject, like actions possessory, to a certain 
period of limitation, that in the writ of right, (which was 
tile most extended,) being sixty years. 

But though this was the antient and proper system of 
remedy provided by our law, for cases of ouster of land, 
it had long been nearly superseded in practice, «by a com¬ 
paratively modem invention of anonudous character, to 
which claimants had been driven to resort by the inade¬ 
quacy of the regular methods. For the redress by entfy 
wa^ one rarely in fact available,->particulBrly as ^e law 
required it to be made in a peaceable manner, and sub¬ 
jected to severe penalties those wh6 attempted to r^ain 
their tenements hy a strong hand. And with respect to 


(/) 2 Bl. Com. 196; S Bl. Com. 
170. These were the principal cases i 
but there was also that of judg¬ 
ment being given against either 

4 arty, (whether by default or on trial 
r the merits,) in a possessory action 
—for such judgment for ever bound 
the right of possession. (SBl.Com. 
191.) 

(g) 2 Bl. Com. |97. 

(A) There was an instance of a 
writ of right, commenced as recently 
as the»yeir 1885. (Bee Davies v. 
Lowndes, 1 Bing. M. C. 597 1 & C. 
1 C. B. 435 i 8 C. B. 808.) llitwrit 
of right was emtsidered as **the 
highest writ in the law.'* (8 Bl. 
Com. 198.) But, besides this, there 


were writs j« the nature of a writ of 
right; such as the writ ot/brmeden, 
which was the remedy for tenant 
in tail on a discontinuance, for he 
could not have a writ of right pro¬ 
per. Ibid. 191 (see also Tolscm v. 
Kaye, 8 Man. fr 6. 636; Cannon v. 
Rimington, 12 C. B. 1, 514). It was 
competent to the tenant, when sued 
in a writ of right, to plead that 
he had more right to hold than ^ 
the demandant to claim; which was 
called die «l«e upon the mere right; 
and this question, or issue, he might 
at lus option refer, either to a species 
of jury called the grand asiiie, or to 
trial by battle fMto which, vide post, 
bk.vi. c. xxii* 
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the real actions, whether 'possessory or droitural, they 
were generally unacceptablyVemedies, from their liability 
to the following disadvantages*^that the course of pro- 
•cee^gs in them was dilatory and* intricate (t);—that the 
Judgment in them.was conclusive, (so that the plaintiff, 
failing by any* accident int>ne, was not at liberty to bring 
another of the same species (A))and that they could be 
“brought only in one of the courts of Westminster Hall, 
viz,, the Court of Common Pleas {1), From such disad* 
vantages, however, personal actions were exempt; and\h'> 
practitioners of our courts were thus led to the device of 
adapting one of these to the object of recovering the pos¬ 
session of land, so as to preclude the necessity of resoling 
to an action real, 'fhis invention appears to be due to the 
reign of Henry the seventh, or Henry the eighth (m); and 
the personal action applied to the purpose, was the species 
of trespass called trespass de ejeclwne jirmeSf (afterwards 
•coidpendiously called an yectnient, and ranked, by some, 
contrary to its original cha|pcter, as a mixed acUon,)—whioh 
lay where the plaintiff “was a lessee for years, and claimed 
damages for the injury df ouster from his chattel real. The 
contrivance was preceded by a decision of the courts, de¬ 
claring that, besides the judgment fdr damages, the plaintiff 
in an action of tliis kind was entitled to an award of resti¬ 
tution of the term itself (»); and this point being once 
established, the object in view was obtained through the 
medium of a fiction, the nature of which will be more par- 


(j) 3 Bl. Com. 184,205; Reevei's 
Hist Kng. L. yol. iv. p. 166. 

{k) Reeves's Hist. Eng. L.Tol.iv. 

p. 166. 

’(0 Ibid. 170. 

(ib) Ibid., where it appears that 
it was^not till the reign of Henry 
the eighth, that real actiiMis began 
to give place to ejectments t though 
the practice of applying ejectments 
occasionally to the trial of -titles, 
VOL. III. 


began as early as Henry the seventh. 
(Et vide 3 Bl. Com. 201.) 

(a) So a4)udged,in the fourteenth 
year of Ilemy ^ seventh; and the 
same doctrine had been previously 
laid down by FdMax, 7 Eddi 4,6 b, 
though the contrary had been held 
in the time of Edward the third and 
Richard the eeoond. The courts of 
law seem to have adopted thia new 
doctrine in emulation of the practice 
1 I. 
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tictilarly noticed hereafter; and of which it is sufficient at 
present to eay, that it hadtthe*[^ect of enabling any party 
who had been oustedof land,—whatever the nature of his title 
, or the circumstances of the ouster might be,--to brii^ his 
case forward in the name of a third person' claiming in the 
character of his lessee for yeari; and complaining of an ex¬ 
pulsion from the leasehold. Its applicability, however, was 
subject to this impoitant exception; that as it involved an* 
actual entry made, or supposed to be made, by the true 
claimant, on the lands in dispute for the purpose of making 
the pretended lease,—it being held that a person out of pos¬ 
session could not lawfully convey title to another (o),—the 
ficffon was incapable of being applied, except where such 
claimant liad a fight of entry; the e^ct of vrhich excep¬ 
tion was, that though real actions were in general supplanted 
by ejectment soon after its introduction, yet recourse was 
still necessarily had to the former kind of remedy in some 
particular instances. The principal of these were the case 
where a woman claimed dower j||^or where the ouster, which 
was the subject of complaint, had^ taken place by way of 
abatement, intrusion, or disseisin,* and had been followed 
by a descent cast, or a lapse of twenty years without entry 
made; or where it had taken place by way of discontinu¬ 
ance ;—in the first of which cases it is to be observed, that 
there was no right of entry in the widow, but only a right 
to have her portion of land set forth; and in the three 
last, viz., the descent cast, tlie non>entry for twenty years, 
and the discontinuance,—the right of entry, which had 
once existed, was at an end (p). 

of tbe court! of equity, which obliged indeed was doubted at first,’* 
the ejector to make specific restitu- aaya Biackatone, ** whether this oc- 
tion. See 8 Bl. Com. 200; Reeves'! " casional possession in qiectment," 
Hist Ikig. L. vol. iii. p. 800; vol. iv. taken merely fur the purpose of con- 
p. 165 ; and 1 A. & E. 751, (n.) > veyiiig the tide, *' excused %e lessor 
(o) To convey a tide to another, "from the Jegal guilt of mainte- 
when the grantor ia not in posses- "nance.*'—8 BL Com. 201. 
sion of the land, falls under the (p) TJie account above given of 
legal offence of maintenance; and the former etate of the law relating 
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And such continued to be the state of the law with re> 
spect to the remedy upon {justei* of land, during the long 
period that elapsed between the'time of Henry the eighth 
* and that of William the fourth ; but in the latter reign,—the 
I attentioh of-.the l^slature having been particularly called 
to the improvement of our legal institutions, and among 
the rest to those which related to real property,—it was 
deemed expedient, as regards the three last cases of ouster 
above enumerated, to place the law upon a different baj^is. 
For it seemed unjust to the true owner of land, from whom' 
the possession was withheld, to allow his right of entry to 
be defeated by such circumstances as those of descent cast 
and discontinuance I and inexpedient on the other hand to 
allow him any remedy whatever, after he had neglected to 
vindicate hie right for more than twenty years, the period 
to which the* proceeding by entry, and consequently by 
ejectment, had already been long confined. It appeared 
desirable, too, to expunge real actions in general from our 
list of remedies, as the gr^eater part of them had beep lat¬ 
terly found to be mdfef instruments of mischief in the hands 
of unprincipled jHactitidners; who employed them ** to de- 
** fmud persons in a low condition of life, of their substance, 
“ under pretence of recovering for them large estates, to 
“ which they had no colour of title” (r). Under the in¬ 
fluence of these views (suggested by the Real Property 
Comifkissioners, to whose labours we have before had occa¬ 
sion to refer), an Act was passed in the year 1833, (3 & 4 
Will. IV. c. 27,) containing inter alia the following pro¬ 
visions—that no descent cast or discontinuance happening 
after 3l8t Dec. 1833, should toll or defeat any right of 

to real actions, is purposely con- his Commentaries { but the recent 
densed to the highest degree eon- changes of the law have almost an- 
sistent with clearness of exposition, nibilated the Value of thaF'part of 
What piackstone has written on this bis labours. Vide Dl. Com. bk. lii. 
subject is much more copious, and c. 10. 

exhibits a learning and ability not (r) First Report of Real Property 
surpassed, perhaps, in any part of Commiasioneri, p. 42. 

11 . 2 
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entry, nr action for the recovery of land—^ihat except in 
certain casee of diaability specified, no entry should 

be made or action brouglit to recoTer land, but within 
twenty years after the tight accrued—and that no action, 
real or mixed, except writ of right of dow^ doWer mde 
nihil hahetf quart inqftedit, of ejectment («), should be 
brought after'31 st Dec. 1834,—with a saving ^ly of some 
particular cases in which the right to bring action of 
this description was preserved for a few years longer. 

We may now advert to the present modes of remedy in 
the case of ouster; and, first, in the case of land, or here¬ 
ditaments corporeal. The only proper remedy here, is by 
way of specific recovery j a mere action for damages, 
though it will also lie, being in geneml obviously inade¬ 
quate to the nature of the injury; and the only modes of 
obtaining a specific recovery, which are generally appli¬ 
cable, are by eptry or by the action of ejectment; (that is) 
an action newly modelled upon the antient ejectment, 'dis- 
caiding its fictions, but retaining its character in substance, 
and its name (0—there being, howdv^r, besides these, the 
two actions of dower formerly enumerated, by which redress 

is given for one particular species of deforcement (u). 

♦ 

(«) Ejectment is here ranked aa a tenant,—where half.a-ye8r*a rent is 
mixed action, but not with abiolute in arrear, and the tenant haa deaert- 
propriety, vide aup. p. 448. ed the premiaes and left same 

(t) See the alterationa made in uncultivated or unoccupied, without 
thO action of ejectment by the Com- any aufficient diatress thereon,—the 
mon Law Ihrocedure Act, 1852, as atatuteall Oeo. 2,c. 19,a. 16; and 57 
e;q|>lained post, e. xi. Geo. 3, a 52, (and within the metro*^ 

(tt) There are some particularcaaea politan district, 3 & 4 Viet. c. 84, 
of ouster for which particular remc- a. 18; 11 & 12 Viet c. 48, a. 84, 
dies are provided, besides those above aa to which, lee Edwards e. Hodges, 
apecified. In the case of a 15C. B. 477,)—anthorize a proceed* 

entry and ouster (vide sup. p. 388), ing before two justices of tlie peace 
the statutes against forcible entries to .obtain revtitutSon. (See Ashcroft 
and detainers give the po^er to jus- «. Bourne, 8 B. & Ad. 684; Celaney 
tices of the peace to restore posses- e. Pox, 1 C. B. (N. S.) 168.) By 59 
Sion. In cases between landlord and Geo. 3, c. 12, as. 17,24^ 25, also, pau- 
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Of entry, enough has %en already said. < As *to eject¬ 
ment, it is to be remarked,’thayit lies (as inay4)e collected 
from preceding matter,) wherever there exists a right of 
entry in the claimant; )which iitd^ed comprises, since the 
alterations ihtroduced by the above-mentioned statute of 
3 & 4 Will. IV. c. 27, almost every case in which there 
is any right to recover land, whatever may'be the nature 
of the title, or of the ouster sustained (v). On the other 
hand, an ejectment cannot, as we have seen, be maintained 
where there is no right of entry; and therefore it will not 
lie for dower, nor (in general) upon an ouster of any here¬ 
ditaments incorporeal ; though in the particular case of an 
ouster of tithes, it is otherwise; for that form of action is 
given [for tithes in the hands of lay appropriators, by the 
express piUTview of the statute of 32 Hen. Vlll. c. 7; 
.which doctrine has since been extended by analogy to 
tithes in the hands of the clei^.] 

As to the two actions of dower, which, (as we have seen,) 
are the remedies for the particular case of a widowb«ijied 
of her dower, they are both of the class of real actions («£>). 
The first of them,^—the writ of right of dower, (which was 
one of the varieties of the writ of right proper (x),) has 
been at all times of rare occurrence; being adopted only in 
tlie very particular predicament of the widow’s having been 


tiers intruding into parish property 
may also be dispossessed by warrant 
of two justices of the peace. By 1 & 
2 Viet. c. 74, (see Jones «. Chapman, 
14 Mee. St W. 124,) a method of ob< 
taining possession, under a magis- 
trate's warrant, ia provided for land¬ 
lords in certain cases of holding 
over by tenants, when the rent does 
not exceed 20/. And by 19 & 20 
Victac. 108, a. 80, possession of land 
in the case of landlord and tenant, 
.where the tenant holds over, and, 
^ghere neither the value nor rent ex¬ 
ceeded 401n no fine or premium 


has .been paid, may be recovered by 
plaint in the CqEUty court of the 
district (Vide sup. vol. i. p. 295; 
et sup. p. 882, n. (a), 

(v) It lies between tenants in com¬ 
mon, coparceners, or joint tenants, 
upon an actual ouster of one by 
tlte other. (Ca Litt 198 b; Doe v. 
Hind, 11 East, 49.) So, one of se¬ 
veral tenants in common, &e. may 
bring ejectment for his share against 
a Btranger. (Roe v. Lonsdale, 12 
East, 89.) 

(w) Co. Litt. 81 a. 

(c) 3 Bl. Com. 188. 
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endowed of parcel and being d^^^rced of ^e reeidue, lying 
in tile same town, by the ti^png^^of the same t^niant It is 
the other species of dower, niMl habetf which we com- 
: monly understand when an action of dower generally is 
mentioned; for of this some inst^ces occasidmUly, though 
very rarely, still occur (y), while the kind first mentioned 
is absolutely unknown in modem practice. Dower unde 
nikU habet, though not a writ of right proper, was one of 
the droitural division; being founded not on the possession, 

. but the right of property. It must be brought by die 
widow, as dpmandant, against the tenant of the freehold, 
that is, the heir or his alienee (is); and its effect is to 
enable the former to recover from the latter the seisin of! 
a third part of the tenements in demand, to be set forth; 
to her in severalty by metes and bounds, toother with' 
damages and costs (a). That it has fidlen s.o much into/ 
disuse, is attiibutable partly to the circumstance that t^e 
Court of Chancery exercises a concurrent jurisdiction with 
thcTBe^'C of Common Pleas, where the object is to obtain 
as assignment of dower, and the titlp of the dowress is not 
in dispute 0). As to the particular forms of proceeding, 
whether in gectment or dower,—that subject must be post¬ 
poned till we arrive at a subsequent part of this volume, 
where it is intended to explain the course of these and 
other actions (c)„ 

With respect to the remedy upon ouster of hereditaments 
incorporeal, 7-Hiich as commons, advowsons, and the like,— 
these also, it is said (d)} may be claimed in the action of 
dower, supposing the claimant to be a dowress; and tithes 
may be recovered (as we have seen) in ejectment: and a 

next presentation, (as we shall see hereafter,) in an action of 

• 

(y) See a recent case (3849), Gar- than the last oix yeara. 
rard, dem., Tuck, tm., 8 C. B. 231. (b) Rose. Beal Aodona, 40 i Chit. 

(a) Com. Dig. Pleader, 2 Y. 16; Gen. Pr. vol. i. p. 880; vol. ji. p. 

2 Sound, by Wma. 48 (a). 420. 

(a) 2 Saund. by Wma. 44 (e). By (e) Vide poat, bk. t. oc. x. xi. 

8 & 4 W'ill. 4, c. 27i a. 41, arreara of (d) Rooc. Real Actiona, 40. ^ 

dower cannot be recovered for more 
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fjuare impedit. Butj subject to such particular exceptions^ 
there is in general, (since the abolition of the mass of real i 
actions,) no femedy by i^cH incorporeal hereditaments 

• can be specifically recovered; but* the party injured may 

• resort td the. personal action of trespass on the case, in 
Which he recovers such d^ages m he may have sustained 

W bhe invasion of his right.(e). And this in general 
amounts to as complete a vindication of it as if he had 
obtained judgment for its specific recovery. ‘ 


2. Having considered the injury •of ouster, we now 
arrive at that of Trespass; by which is here intended a 
trespass committed in respect of another man’s landy by 
entry on the same without lawful authority; which, as 
distinguisliod from trespass to his person or his goods, is 
technically called ire&p 2 iS& qua^.jdausum firegit if). [For 
the right of meum et tuum (or property) in lands, being once 
established. Jit follows, as a necessary consequence, that 
this right must be exclusive; that is, that the owj^^gj^jpony 
retain to himself the Sole use and occupation of his soil; 
every entry therefore tibereon without the owner’s leave, 
and especially if contrary to his express order, is a trans* 
gression;] and, being in the nature of an immediate and 
forcible injury thereto, a trespass. [The Roman laws 
indeed seem to have made a direct prohibition necessary, 
in order to constitute this injury. ** Qui itlienum fundum 
ingredituTf potest a domino, si is pravideret, prohiberi ne 
ingrediatur ig)” But the law of England, justly con- 
. sidering that much inconvenience may happen to the 
owner, before he has an opportunity to forbid the entry, 
has carried the point much farther, and has treated every 
entry upon another’s lands (unless by the owner’s leave, or 
in some very particular cases), as an injury or wrong, for 
satisfaction of which an action will lie] to recover such 

(e) See Challenor V. Thomas, YVlv. pass in general, vide sup. p. 4(0; 
M.L (g) Inst 2,1,12. 

(/) As to tlie dednhion of tree. 
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) as a may think proper to assess (A); and this 

j ii^nry is caljed trespass cUiMsum fregU (t)«~*-tor break- 
I ii^ a* man’s close, —becaiute man’s lancbisy in the eye 

of the laWf inclosed and set apart from his n^ghbour’s: and 
that either by a" visible and material ^tee, aa one field is 
divided from another by a bedg^j or by an invisible boun* 
dary, existing'Only in the contemplation of the law, as when 
o^e man’s land adjoins to another’s in the same field.] 

One must-have an actual possession (A) by entry, to be 
able to maintain an action of trespass quare clausum fregit: 
and [before such entry and possession one cannot maintain 
tliis action, though he hath the freeliold in law (/). And 
therefore an heir, before entry (m), cannot have his action 
against an abator; and though a disseisee might have it 
against tlH disseisor, for the injury done by the disseisin 
itself, at which time the plaintifi’ was seised of the land, 
yet he cannot have it for any act done after the disseisin,' 
until he hath gained possession by re-entry: Jbut then* he 
mgy w gll maintain it for the intermediate da^ge done; 
for . his re-entry, the law, by° a kind of jus post- 
limmii, supposes the freehold to teve all along continued 
in him(n). Neither, by Ihe common law, in case of an 
intrusion or deforcement, could the party kept out of 
possession sue the wrong-doer by a mode of redress, 

(It) In case of the olTence called says, (vol. iii. p. 210,) ** diat there 
forcible miry, (vide sup. p. SdS,) an must be a property, cither abso- 

action will also lie by statute to re- lute or temporary, in the soil, and 

covw treble damages. But this ap- ** actual possession by entry.” It is 
pltea only to a degree of force cal- clear, however, that he who has any 
eulated to excite fear; (R. a. Smith, exclusive possession may maintain 
fi Car. & F. 201) I apd a proceeding the action, though he baa no other 
under the atatutee of forcible entry property or intereat. See Lambert 
is not very uanaL «. Stroother, WiUes, 221; Catteris s^ 

(I) This species of action ia so Cowper, 4 Taunt 547: Com. Dig. 
called from the language of fiw Treapaes. 

writof treapaas(now diauaad), which (I) 2 lUdl. Abr. 558. Aa tn.fr'ee- 

commanded the defendant to show hold in law, vide aup. voL i. p. 287. 
yuart eltmmm querentUfregit. (m) 2 Roll. Ahr. 558. 

(k) 2 Roll. Abr. 553; ^heeler «. (a) 11 Rep. 5. 

Moqteflori, 2 Q. B. 188. Blackatone 
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[which was calculated merely for injuries committed on 
the land while in the pwses^n of Uie owner. But now 
by the stattlte 6 Ann. c.*18, n a guardian or trustee for 
any infant, a husband seised jwre uxoris, or a person 
having any . estate or interest determinable upon a life or 
lives, shall, 'after the determination of their respective 
interests, hold over* and continue in possession of the 
lands or tenements without the consent of the person 
entitled thereto, they are adjudged to be trespassers.] 

[A man is answerable for not only his own trespass, but 
that of his cattle also: for if by his n^ligent keeping they 
stray upon the land'of another (and much more if he per¬ 
mits or drives them on), and they there tread down his 
neighbour's herbage, or spoil his com or his trees, this is 
a trespassi for which the owner must answer in damages. 
And the law gives the party injured a double remedy in 
this case; by permitting him to distrein the cattle thus 
dhmiuje. feasantf or doing damage, till the owner shall 
make him satisfaction {u ); or else by leaving hjm^p^tjbc 
common remedy in foro contentiosOf by action.] 

In some case?a trespass quare clausum Jregitf by entry 
on another's land or house, is justifiable; as where it is 
done in exercise of a right of way, a right of common, 
or the like ; or where [a man comes thither to demand 
or pay money there payable; or to execute, in a legal 
manner, the process of the law;] or by the licence of 
the plaintiff himself. [Also a man may justify entering 
into an inn or public ^house, without the leave of the 
owner first specially asked; because when a man pro¬ 
fesses the keeping of such inn or public Imuse, he thereby 
gives a general licence to any person to enter his doors. 

• So a landlord may justify entering to distrein for rent; 
and a reversioner to see if any waste be committed on 
(th^ estate, for the apparent necessity of the thing (p);] 

(e) Ab to this, vide sup. p. sl^i. the opinion, that by the common 
(p) Blackstooe (voL xU. p. 213) law of England the poor are allowed 
notices aleo, and apparently bolds, to enter on a man’s ground and 
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and it has been held that [the dommon law warrants the 
( hunting of nwenous beasts of pr^, as badgers and foxes, 
in another man’s land,] if nO ^eater damage \>k done than 
is necessary, [because the destroying such-creatures is said 
to be profitable to the public (q). But in cases where a 
man misdemeans himself, or makc^ an ill use of the autho¬ 
rity with which‘the law intrusts him, He shall be accounted 
a trespasser ab initio (r ); as if one comes into a tavern, 
and will not go out in a reasonable time, but tarries there 
all night, contrary to the inclinations of the owner: this 
wroi^fiil act shall affect and have relation back even to 
his first entry, and make the whole a trespass («). But a 
bare non-feasance, as not paying fov the wine he calls for, 
will not make him a trespasser, for this is only a breach 
of contract.] In like manner [if a landlord diskeined for 
rent, and wilfiillj^ killed the distress, this by the common 
law made him a trespasser ab initio (0: and so indeed 
would any other irregularity have done, till the 11 Geo. II. 
Cl enacts, that no subsequent irregularity of the 

landlord should make his first entry* a ||cspass, but the 
party injured shall have a special action of trespass or on 
the case for the real specific injury sustained, unless tender 
^ of amends hath been made (tf).] 


3. We are next to consider the injury of iVuisaacc. [Nui- 
snnee, nocumentumf or annoyance,^ signifies any thing that 
worketh hurt, inconvenience, or damage. And nuisances 
are of two kinds; public or common nuisances, which affect 
the public, and are an annoyance to all the queen’s sub¬ 
jects ; for which«reafeon we must refer them to the class of 


glean after harvest. But it has been 
since his time decided that no such 
right exists. (Steel v. Houghton, 1 
11. B1 51.) 

{q) (ieush V. Mynns, Cm Jac. 
831, Oundty v. Feltham, 1T. R. 334. 
Hut see Earl of Khm>x n Capri, 
rol'aia Lord Elltiiborougli, Ilertiord 


Assizeb, A.D. 1809, Chitty’s Game 
Law, 81. 

(r) 8 Rep. 481; Finch, L. 47; 
Bagsbawe v. Goward, Cro. Jac. 148. 
(t^RoU. Abe. 561. 

(tpFinch, L. 47. 

(u) Vide sup. p. 8112. 
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[public wrongs or crimes (if ); wad private nuisances, which 
are the objicts of our preseHtvconsideration, and may be 
. deiined, any thing done to the nurt or annoyance of the 
* lands, tenements,'or hereditaments of another (^),] and not 
' amounting to a trespass (z). [We will therefore, first, mark 
out thf several kinds of nuisances, and then their respective 
remedies. 

First, as to corporeal hereditaments. If a man builds 
a house so close to mine, that his roof overhangs my 
roof, and the water flows ofl* his roof upon mine, this is a 
nuisance, for which an action will lie (a).] And the case 
is the same if the boughs of his tree are allowed to grow, 
so as to overhang my land, which they had not been ac¬ 
customed to do (&). .[Also, if a person keeps his hogs, or 
other noisoftte animals, so near the house of another,] pre- 
.viously built and inhabited (c), [that«the stench of them 
incommodes him, and makes the air unwholesome,] this 
is a [nuisance, as it tends to deprive him of the use and 
benefit of his house (d). A like injury is, if oneW^igh*^ 
hour sets up and exercises any offensive trade; as a tan- 
iier’s, a tallow chandler^, or the like; for though these are 
lawful and necessary trades, yet they should be exercised 
in remote places; for the rule is, **sic utere tm, utalienunt 
von kedas thisj therefore, is an actionable nuisance (e).] 
And the case is the same if a man, by carelessness in ex¬ 
cavating his own ground, causes the fall of a house erected 
on land adjoining (/). [But depriving one of a mere matter 

(«) Vide sup. p. 334; et post, his hog-sty, the case is altered, 
*hk. VI. c. xii. and it is damRum abaque ji^'urie. (1 

(y) F. N. B. 188. Smith's LeadingCases, 181.) 

(a) The df^mtion,itis conceived. (d) Aldred's ease, 9 Rep. 58 R. 
must be so qualified, both for the v. White, 1 Burr. 337. 
sake of accuracy and of dearness. (e) Morley v. Fragnel, Cro. CSar. 

(o) F. N. B. 184. 510. 

(5) J^orris «. Baker, 1 Roll. Rep. (/) Dodd v. Holme, 1 Ad. & £1. 
808; Lodie v. Arnold, 2 Salk. 493; and aee Wyatt«. Harrison, 3 

(c) This is a necessary qualrMi- B. St Adol. 876; Humphries v. 
tioiit for if 1 build my house near Brogden, 12 Q. B. 7391'Smith v. 
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[of pleasure, as of a fine prospeci by building a wall or tbe 
like;] or opening a windoiiff;upoii a neighboari thereby his 
pmacy is disturbed (ff); [tnis, as it abridges nothing really 
convenient or necessary,'is no injury to the sufferer, and is 
therefore not an actionable nuisance (k)»] * The injuries that 
have been specified chiefly concern houses. ’ As to Jandt, 
we may remark, that [if one erects a smelting-house for 
lead so near the land ^f another, that the vapour and 
smoke kills his com and grass, and damages bis cattle 
therein, this is held to be a nuisance (t).] And upon the 
same principle it may be latd'down generally, [that if one 
tdoes any oflier act, in itself lawful, which yet being done 
fin that place, necessarily tends to the damage of another’s 
'land, it is a nuisance; for it is incutnbent on him to find 
some other place to do that act, where it will bd less offen¬ 
sive. So also, if my neighbour ought to scour a ditch and , 
does not, whereby my land is overflowed, this is an action¬ 
able niusance (k).] 

' to incorporeal hereditaments (/), the principle 

of flie law is the same. Thus, [it is'' a nuisance to stop or 
divert water that|pught to run to another’s meadow or 
mill (m);] or [Jf I have a way, annexed to my estate, across 
‘"another’s land, and he obstructs me in the use of it, either 
by totally stopping it, or putting logs across it, or plough¬ 
ing over it, it is a nuisance; for, in the first case, 1 cannot 
.injpy my right at all; and in the hitter, 1 cannot enjoy it 
so commodiously as I ought (n). Also, if I am entitled to 
bold a foir or market, and another person setd up a fair or 
market so near mine that he does m^ a prejudice, it is a ’ 
nuisance to flid freehold which 1 have in my market or 

Kenriok, 7 C. & £15 1 Akiton ». <*) F. N. B. IS*. 

Grant, S Ell. & Bl. 128. (Jt) Ai to tbeae, fc^. toI. i. 

(f) Chandler «.Thonipion, 9 Camp, p.646. ^ 

82. M F. N. B. 184. 

(A) 9 Rep. 58. ^ F. N. B. Iff. 

(I) 1 Roll. Abr. 88. 
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[fior (o). But in order to make this out to be a nuisance, 
it is necessary, 1. That my mwket or fair be the elder, 
otherwise the nuisance lies at' i^y own door. 2. That the 
market be erected within the ^trd part of twenty miles 
from tftine. • Bor. Sir M.JEIale(p) construes the tUeta, or 
reasonable day's joumejrmientioned by Bracton iq), to be 
twenty miles; as indeed it is usually understood, not only 
in our own law (r), but also in the civil (s), from which 
we probably borrowed it. So that if the new market be 
not withm seven miles of the old one, it is no nuisance; for 
it is held reasonable that every man should have a market 
within one-third of a day’s journey from his own home; 
that the day being divided into three parts, he may spend 
one part in going, another in returning, and the third in 
transacting his necessary business there. lf‘ such market 
or fair be on the same day with mine, it is prima facie a 
nuisance to mine, and there needs no proof of it, but the 
law will intend it to be so: but if it be on any other day, it 
may be a nuisance; though whether it is so or 
be intended or presiAaed, but 1 must make proof of it to 
the jury. If a ferry is erected on a river, so near another 
antient ferry as to draw away its cusl^, it is a nuisance 
to the owner of the old one(0* For where there is^ 
ferry by prescription, the owner is bound to keep it always 
in repair and readiness, for the ease of all the queen’s sub¬ 
jects ; otherwise he may be grievously amerced (a). It 
would be therefore extremely hard, if a new ferry were 
suffered to share his profits, which does not also share his 
burthen. But wher^ th^ reason ceases, the law also ceases 
with it. Therefore it is no nuisance to erect a mill so near 


(o) F. N. B. 184 1 2 RoU. Abr. 
*140. 

(p) On F. N. B. 184 
L. 4, c. 46. 

(r) 2 Init. 867. 

(«} Ff. 2,11,1. 

(f) As to disturbnace of ferries, 
see North and South Shulds Ferry 


Company si. Barker, 2 Bach. 196; 
Blaoketer «. Oillett, 1 L. M. Se P. 
88 . 

(a) 2 Boll. Abr.,140. As to the 
duties thrown by law on the leasees 
of ferries, see Willoughby, app., 
Honidge, reap., 22 L. I. (C.P.) 90. 
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[to mine, as to draw away the custom, unless the miller also 
intercepts the water. Neither’.is it a nuisance to set up 
any trade, or a school, in jfeighbourhood or rtvalship with 
another: for by such emulation the public are like to be - 
gainers ; and if the new mill school occamon a damage 
to the old one, it is damnum abi^ injufid 

The remedy at law for this injury of nuisance is by 
action of trespass on the case (y), in which the party in¬ 
jured [may recover a satisiaction in damages for the] 
injury sustained;] having also, as it may be recollected,-' 
the right to abate the nuisance by his own act, a subject 
of which we have already taken sufficient notice {z), 

4. The fourth subject for consideration is Waste (a). This 
is spoil and destruction done, or allowed to be done, to' 
houses, woods, lands, or other corporeal hereditaments, by 
the tenant thereof during the continuance of his particular. 
estate {b); [which the common law expresses very signifi- 

vastum; and this vastum or waste is 
either voluntary or permissive;] the^ne a matter of com¬ 
mission, as by pulling down a housd, the other of omission 
only, as by sufferi^ it to fall by want of necessary repara- 
*i»ons. [Whatever does a lasting damage to the freehold 
or inheritanee, is waste. Therefore the removing wainscot, 
floors* or other things once fixed to the freehold of a 
house, is,] generally speaking, waste; though it is held, 
by way of exception from the ordinary rule, that a par- 

^ • 

{x) Hale on F. N. B. 184. ii^iiiiction to stay or prevent the 

(y) Among the real actions now nuiaance, a relief which inay now 
abolidied, there were two by which be equally had in the common law 
the actual removal of the nuisance court in Which the action is brought, 
might be effected, via., the tutitt t/ 17 & 18 Viet, 128 (The Common 
nuitatuea.ndthemhotquodpermittat Law Procedure Act, 1884), a. 79, 
prosternere ; aa to which, see S Bl. et seq. 

Com. 220. (a) Vide «up. vol. i. pp. 288,208, 

(a) Vide sup. p. 838. It has also 287^289,298. 
been the practice in many cases to (8) Co. Litt.88; 2 Bl. Com. 281; 
resort to a court of equity for an 8 Bl. Cora. 223. 
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ticular tenant, who has made erections for the purposes of 
trade; or has put up oraameutal fixtures of a kind re¬ 
movable without material damage; may lawfully remove 
them (c). [If a house be destrojed by tempest, lightning, 
or the hke, which, is the act of Providence, it is no waste; 
but otherwise if the lipase be burned by the carelessness 
or negligence of the lessee (d). In both these cases, 
however, it is to be understood that [a tenant bound by 
covenant or other express contract to keep the house 
in repair; is compellable to rebuild, unless the contract 
was made expressly subject to exception in the event 
of such inevitable accident.] Waste may also [be com¬ 
mitted in ponds, dove-houses, warrens, and the like, by** 
so reducing the number of the creatures therein, that 
there will* not be sufficient for the reversioner, when he 
comes to the inheritance (c). Timber also is part of the 
inheritance (/). Such are oak, ash, and elm, in all 
places (y); and in some particular counties, by local cus¬ 
tom, where other trees are generally used forJb^ul^>Y.« 
they are for that rern^On considered as timber; and to cut. 
down such trees, or to{> them, or do any other act whereby 
the timber may decay, is waste (h), iffit underwood, the 
tenant may cut down at any seasonable time thm he 
pleases (i); and he may take sufficient estovers {h), of com¬ 
mon right, unless restrained (which is usual) by particular 
covenants or exceptions(/). ( The conversion of land from 
one species to another is waste .) To convert wood, meadow, 
or pasture, into arable; to turn arable, meadow, or pasture, 
‘into woodland; or to turn arable or woodland Into meadow 

(c) Vide sup. vol. ii. p. 229. (/} 4 Rep. 62. 

(d) By 1 Ann. c. 31, 10 Ann. c. (g) As to tvil/owt, see Phillips v. 

.14, and 14 Geo. S, c. 78, it*is how* Smith, 14 Mee. & W. 389. As to 
ever provided, that no action at suit d^eh trees, see Matthews «. Mat* 
of a person to whose premises a fire thews, 7 C. B. 1018. 

has spread^ shall be brought against (A) Co. Litt 33. 

the person in whose house, chatpber, (t) 2 Roll Abr. 817. 

or building, or on whose estate, the (A) Vide sup. vol. i. p. 237. 
fire shall accidentally have begun. (i) Co. Litt, 41. 

(e) Co. Litt. 53. 
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[or pasture are all of them waste(m). For, as Sir Edward 
Coke observes (a), it not only d^ges the course of hus» 
batidry, but the evidence df ^ estate; when such a close, 
which is conveyed and descri^ied as pasture^ is found to be 
arable, and i converso. And the same.rule js observed, 
for the same reason, with regard'to convejTting one species 
of edifice into 'another, even though it is improved in its 
value (o). / To open the land to search for mines of metal, 
coal, Ac. is waste: for that is a detriment to the inherit- 
s^Qce (p);) but if the pits or mines were open before, it is no 
waste for the tenant to continue digging them for his own 
use (^); for it is now become the mere annual profit of the 
land.] In general, any acts or any neglects, destructive of 
the inheritance, are wrongful on the part of the tenaut liaviug 
any estate less thsm the inheritance (r). But a tenant in 
fee, whether fee-simple or fee-tail, is not impeachable for 
waste; nor is a tenant in tail, even after possibility of issue ' 
extinct, because his estate was at its creation an estate of 
,Jnhei^ance (s). Nor is a lessee for life or years, if his lease 
be^expressly made, as is sometimes the case, ** without im¬ 
peachment of waste” (t); neither dbes Che law regard any 
act, by whomsoever committed, as amounting to waste,, 
ntdess there, be some substantial and considerable da¬ 
mage (a); and therefore in a case where the damage done 
was found to be less than 40d., judgment was given for the 
defendant (j;). 

The form of remedy for this injury is by action^of tres¬ 
pass on the case by the person in reversion or remainder (p), 

(m) Lord Darcjrv. Askwith, Uob. Even in these cases, however/ 

296. a eourt of equity will not permit the 

(n) iQo. Litt 66 . tenant to dettrojf the premises, as by 

(o) Cole ». Green, 1 Lev. S09. pulUng ttown a house, &c. (Ashton 

(p) 6 Rep. 12. V. Ashton, 1 Ves. sen. 264.) 

( 9 ) Lord Damy e. Askwith, uU {u) Pee d. Grubb e. Lord Bur- 
aMp. * lington, 6 B. & Ad. 607« ^ 

(r) As &ptrnusdve waste, vide (x) Vide the Governors, &c. of 
sup. vifl.a>p. 268, n. (r), 287, 289, Kaitew School «. Alderton, 2 Bos. 
298. & Pol. 86 . 

(f) Vide vol. 1 . p. 262. (y) Waste, properly so called, (as 
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against the wrong-doer, ta recover such damages as a jury 
may award {z). Prior to ^e ^visions of the late statute 
3 & 4 Will. IV. c. 27, for abolition of real and mixed actions, 
there was also another remedy ai law, in comparison with 
which, indeed, that by action on the case was but of recent 
introduction, viz. the mixed action of waste;, in which, by 
the provisions of the Statute of Gloucester, (6 Edw. I. c. 5,) 
the place itself that was wasted might be recovered against 
the tenant, by W’ay of forfeiture for the wrong committed, 
together with treble damages (a); and in aid of which, 
resort might also be had to a writ of estrepementf to prevent 
the commission of this injury pendente lite(b). But even 
before the abolition of these two last-mentioned proceedings 
by the statute above referred to, they had been for the most 
part Bupfilafitod by the personal action of trespass on the 
,case; the action of w'aste having been subject to this in¬ 
convenience, that it could not be maintained, except by the 


appears by its dcfinitioii,) is an injury 
sustained by the reveraioncr^or rc- 
iiiaiuder^tnari on a particular astatc*. 
The term occurs however, occa¬ 
sionally, in the books, in a some¬ 
what different sense. Thus when 
there is a person having common of 
estovers in any place, and the owner 
of the wood demolishes the whole 
wood and thereby destroys all pos¬ 
sibility of taking estovers,—this is 
described as a species of waste. (See 
3 Bl. Com. p. 224.) 

* (x) In this case of waste also, as 
well os in that of nuisance (vide sup. 

р. 494), it has been a common course 
to apply to a court of equity for an 
irdunctioD; and relief by way of 
injunction may now be obtained in 
tbe common law court in which the 
action is brought, as well as in a 
court of equity. See 17 & 18 Viet. 

с. 125 (The Common Law Procedure 
Act, 1854), as. 79—81. 

VOL. III. 


(a) By our more 

waste was not punishable in any 
tenant except guardian in chivalry, 
tenant in dower and tenant by the 
curt<>sy: and these were pimishabie 
only by way qf damages (2 Inst. 148), 
except in the case of a guardian ;— 
who forfeited his wardship by the pro¬ 
visions of the Great Charter (ibid. 
300). But the Statute of Gloucester 
inflicted forfeiture and treble da¬ 
mages in the case of waste commit- 
.tcd by tenant in dower, by the cur¬ 
tesy, for life, or yean. It is to be 
obsonred, that there was no remedy 
by way of entry ^ in respect of a for¬ 
feiture of tliis kind. (Co. Litt. 238 b, 
234 a.) It would seem therefore that 
ejectment is not maintainable; nor, 
since tbe abolition of the action of 
waste, any remedy by action what- 
ever, to recover the land wasted. 

(b) 3 BLCom. 226. 


K K. 
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person who had the immediate .reversion or remainder in 
fee or in tail, expectant oi^;the estaii^f the person against 
whom the action was brought; whereas an action on the 
case may be maintained by a person having any immediate 
interest in expectancy (c). It is also to be observed with 
respect to this latter remedy, tliat it may b6 had not only 
against the tenant, but against any stranger by whom an 
act of waste has been committed ; and that it will lie at 
the suit of one joint tenant, or tenant in common, against 
mother, who has destroyed the subject of joint or common 
property (r:/); to which we may add that an analogous 
action on the case—called in this instance an action for di¬ 
lapidations (e)—may also be maintained by a rector or vicar 
against his predecessor, or the executorsnf his predecessor, 
—and this for permissive as well as voluntary waste—it 
being held that the incumbent of a living is bound to keep 
the parsonage house and chancel in good and substantial 
repair; restoring and rebuilding where necessary, according 
original form(/). 

o 

* 

6. [^Subtraction is the fifth species of injury affecting a 
man's real proi>crty, and happens when any ])enson who 
owes any suit, duty, custom, or service to another, with¬ 
draws or n^lects to perform it.] And these consist in 
general oi fealty f suit of court, rent, and customary services. 

Fealty and suit of court are among the conditions upon 
which the antient lords granted out their lands to their 
feudatories; and consist in the obligation on the part of 
these tenants to take the oath of fealty (g) to the lord, and 
attend and follow his courts by serving on juries there: and 
of the same nature also are such rents as fall under the 

(c) Co. Litt. 53 b, 54 a, 218 b; 2 1 Saund. 216 b, n. (a); Bunbury v. 

Sound, by Wms. 252, n. (7). . Hewaon, 8 £^ch. 558; Warren v. 

(d) 1 Chit. Gen. Pr. 272. Lugger, ibid. 579; Bryan r. Clay, 

(e) Vide sup. p. 66. 1 £11. & Bl 38; Jenkins v. Betham, 

(/) As to this action, aee Wise v» 15 C. B. 168. 

Metcalfe, 10 Bam. 8r Cress. 299; (g) As to fealty, vide sup. vol. i. 

Bird V. Smith, 4 B. Sc AdoL 826 ; p. 678, &C. 

Povrnes v. Craig, 9 Mee. & W. 166; 
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legal denomination of rent Service (4); these being the stated ' 
returns due either bysuitieftt o^.modem reservation, from 
the tenant to'his lord,—whethwin provisions, arms, or the 
like, or in money ;• to which last ^Intost all rents are now re¬ 
duced. • And the subtraction or non-obseivance of [any of 
these conditions, by negtefcting to swear fealty, to do suit, 
or to render rent,—is an injury to the freehold of the lord, 
by diminishing the value of his seigniory.] Besides which, 
there arises, whenever rent becomes due, (whatever may be 
its nature, and whether it is connected with the tenure or 
not,> a debt (i) between the parties; the non-payment of 
which is a pecuniary injury, independent of the wrong done 
to the freehold. 

For fealty and suit of court, and in general for all rents, 
there is the •peculiar remedy by distress; [and it is the only 
remedy at the common law, for the two first of these.] 
^he nature of a distress has been already explained (4); 
and' it may here suffice to remember that it is a taking of 
[personal chattels out of the posst^ssion of the wnang-d/v:* ^ 
into that of the party hvjured, to procure a satisfaction for 
a wrong committed. A*nd for the most part it is provided •. 
that distresses be reasonable and moderate, but in the case 
of fealty and suit of court, no distress can be too large (/): 1 
for be it of what value it will, there is no harm done; as it 
cannot be sold or made away with, but must be restored 
immediately on satisfaction made. A distress of this na¬ 
ture, that has no bounds with regard to its quantity, and 
may be repeated from time to time until the stubbornness 
of the party is conquered^ is called a distr&s infinite '} ' 
Besides the remedy by distress, the law also formerly' 
provided, for the case of rent in arrear, several kinds of real 
action, viz. the assise of mart d'ancestor and that of novel 
disseisin; the wnt de consuetudinibns et servitiis ; the writ 
of ce^avit; and the writ of right sur disclaimer (m). But 

(A) As to rent service, vide sup. (k) Vide sup. p. 339. 
vol. 1 . p. 673. (/) Finch, L. 285. 

(t) As to debt, vide sup. vol. ii. ' (m) See as to these, 3 Bl. Com. 
p. 140. 184, 232; lloscoe on Ileal Actions, 

K K. 2 
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all such remedies having been*long vrhoUy disused, and 
now abolished by the lalj^. statute # & 4 Will. IV. c. 27, 
the only actions which now lie for rent are of the personal 
class. The nature of these, will be more particularly ex¬ 
plained, when we arrive at the consideration of that species 
of injury which consists of breach of contract. 

As to mstomary services; the one of most frequent oc¬ 
currence is that of [doing suit to another’s mill: where the 
persons, resident in a particular place, by us£^e time out 
• of mind, have been accustomed to grind their corn at a 
certain mill (»).] If under such circumstances, any of them 
go to another mill and wi^draw their suit (their sectUy d 
, sequendo) from the antient mill, this is not only a dams^ve 7 
. but an injury to the owner; because this custom might 
have a very reasonable foundation; [viz. the erection of 
such mill by the ancestors of the owner for the conve¬ 
nience of the inhabitants, on condition tliat, when erected, 
they should grind their com there only.] And for this 
^K8Kjaiytt£u*e owner might formerly [have a writ de secta ad 
molendinvm{d)f commanding the defendant to do his suit 
at that mill, or show good cause to the contrary.] In like 
manner, [the Register {p) informs us that a man may have 
a writ of secta ad furnumf secta ad torraUf et ad omnia alia 
hujusmodi; for suit done to his public oven or bakehouse, 
or to his kiln or malthouse,] or the like. [But besides 
these special remedies for subtraction, to compel the specific 
performance of the service due, i^n action on the case will 
also lie for all of them to repair th^ party injured in da¬ 
mages.] And tlie former remedies being now abolished by 
i 3 & 4 Will. IV. c. 27, the action on the case is now the 

j ' 

only means of redress. 

63, 75, 82, 31. So there were several Drake e. Wigglesworth, Willes, 6.^4; 
real actions to redress the oppres- Yy vyan o. 1 B. & C. 410 

sions viS the lord; as the writ ne in- Richardsoite. Walker, 2 B. & C. 827; 
juste vexest writ of utesne. See Richardson o. Capes, ibid. 841. 
as to these, 3 Bl. Com. 234; Roscoe (») F. N. B. '128. See as to this, 
on Real Actions, 37, 88. Roscoe on Real Actions, 36. 

(n) As to this service or custom, (p) FoL 153. 
vide Harbin «. Green, Hob. 233; 
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6 . [The sixth and last "species of real injuries is that 
of dUturhance whicft is t^e >|(i;ongful obstruetion of the 
owner of an*incorporeal herediiament^ in its exercise or 
> enjoyment: and. [we shall consider live sorts of this injury, 
—distui^ance of franchise; disturbance of common; dis¬ 
turbance of ways; disturbance of tenure; and disturbance 
of patronage. 

Disturbance of franchise ( 7 ), happens when a man has 
the franchise of holding a court leet, of keeping a fair or 
market, of free warren, of taking toll, of seizing waifs or 
estrays (r), or (in short) any other species of franchise 
whatsoever; and he is disturbed or incommoded in the 
lawful exercise thereof. As if another, by distress, menaces 
or persuasions, prevails upon tlie suitors not to appear at 
my court; or obstructs the passage to my fair or market; 
or hunts in my free warren; or refuses to pay me the accus¬ 
tomed toll; or hinders me from seizing the waif or estray, 
whereby it escapes or is carried out of my liberty; in every 
case of this kind, all which it is impossible hereitckrecH? 
or suggest, there is an Injury done to the legal owner; his 
})ro])erty is damniiied and the profits arising from such his 
franchise are diminished. To remedy which, as the law 
has given no other action, he is therefore entitled to sue for 
damages by an action on tlie case; or, in case of toll, may 
take a distress if he pleases (5). 

The disturbance of common (f) comes next to be con¬ 
sidered—where any act is done by which the right of an¬ 
other to his common is incommoded or diminished. This 
may happen, 1 . Where one who hath no right of common 
puts his cattle into the land; and thereby robs the cattle 
of the commoners of their respective shares of the pasture. 
Or if one, who hath a right of common, puts in cattle which 
are not commonable, as hogs and goats; which amounts 

ft 

(?) As to franchisPB, vide sup. («) Ueddy v. Wheclbouse, Cro. 
vol. I. p. 6(i2. Eliz. 558. ^ 

(r) As to waifs and estrays, vide (/) As to common, vide sup. voL i. 
sup. vol. II. pp. 51U, 554'. p. 649. 
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[to the same inconvenience. But lord of the soil may 
by custom or prescription, ^ut dot without,) put a stranger’s 
cattle into the common (x); and also, by a like prescription 
for common appurtenant, cattle that are- not commonable ' 
may be put into the common (y).] In •general, however, 
[if the beasts of a stranger, or !ithe uncommonable cattle 
of a commoner, be found upon the land, the lord or any 
of the commoners may] drive them off, or [distrein them 
damage feasant {s); or the commoner may bring an action 
on the case to recover damages;] or the lord, an action of 
trespass. 2. [Another disturbance of common is by sur¬ 
charging it; or putting more cattle therein than the pasture 
and herbage will sustain, or the party hath a right to do. 
In this case he that surcharges does an injury to the rest 
of the owners, by depriving them of their respective por¬ 
tions, or at least contracting them into a smaller compass.. 
This injury by surcharging can, properly speaking, only 
happen where the common is appendant or appurtenant, 
o^oaurse limitable by law, or where, when in gross, it 
is expressly limited and certain; for where a maif hath 
common in gross, sans nomhre^ or without stint^ as it is 
more commonly called, [he cannot be a surcharger. How¬ 
ever, even where a man is said to have common without 
stint, still there must be left sufficient for the lord’s own 
beasts (a); for the law will not suppose that at the original 
grant of the common the lord meant to exclude himself. 
The usual remedies for surcharging the common are either 
by distreining so many of the beasts as are above the 
number allowed, or else by an action of trespass, both 
which may be had by the lord; or, lastly, by an action on 
the case for damages, m which any commoner may be 
plaintiffi,] and that as well against the lord, as against 
another commoner (6). And, besides these, recourse might 
formerly be had to a writ of admeasurement of pasture, 

(a) 1 Ron. Ab. 399. 

(A) Freem. 273; 1 Saund. by Wins. 
3«, n. (2). 


(«) 1 Roll. Ab. 396. 
(y) Co. Litt. 122. 
(a) 9 Rep. 112. 
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which is among the real* actions now abolished. 3. In 
addition to the above, (<there is another disturbance of 
common, when the owner of Ihe land, or other person, so 
incloses or otherwise obstructs it, that the commoner is 
precluded from enjoying the benefit to wliich he is by law 
entitled (c). • This may*]pe done either by erecting fences, 
or by driving the cattle off the land, or by ploughing up 
the soil of the common (d). Or it may be done by erect¬ 
ing a warren therein, and stocking it with rabbits in such 
quantities that they devour the whole herbage, and thereby 
destroy the common ;] though, on the other hand, the lord 
may lawfully erect a warren, provided the rabbits do not 
increase so as to occasion this inconvenience (c). For each 
of these injuries the commoner might formerly have not 
only his action of trespass on the case, but a real action 
of novel dhseisin or quod permlttat {f): but the latter re¬ 
medies being now abolished, the former is now the only 
form of action available in such cases; though in certain 
instances, as where the obstruction is occasivit»d by a 
fence or wall, the laV allows the commoner to ahate^ or 
throw it down(//). 4*. In the last place may be noticed 
the injury of depasturing forest, commons and open 
fields with sheep or lambs infected with scab or mange; 
for remedy of which it is provided by 38 Geo. III. c. 65, 
inter aluZf that the offender shall be liable to a pecuniary 
penalty on conviction before a justice of the peace (/^). 

(c) It IS to be remembered, how- 3 Bl. Coin. 237. 
ever, that the lord, or other pro- (/) See 3 Ul. Com. 220; lloscoe, 
prietor of the waste, may approve, Keal Actions, 40. 
that is, inclose the land, and edn- (^) 1 Sauiid. by Wtn8.*333a. The 
vert it to the uses of husbandry, commoner, however,cannot (jut down 
provided he leaves sufKcient com- trees wrongfully planted by the lord, 
• mon to the tenants, according to the or kill his rabbits destroying the corn- 

proportion of their land. As to this, mon, or even fill up the coney-bur- 
vide sup. voL i. p. G54<. rows; but his remedy is by action on 

(if) Leverett v. Townshend, Cro. the case only. Ibid. 

Eliz. 198. (A) As to depasturing diseased 

(e) Bellew v. I^angdon, Cro. Eliz. sheep on unincloscd land, see also 
876; Hadesden v. Grysscl, Cro. Jac. 11 & 12 Viet. c. 107, s. 2. 

I9d ; Uassard v. Cantrell, Lutw. 108; 
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[The third species of disturbance, that of ways, is very 
similar in its nature to the las^*] it principally happening 
when a person who hath a' right of way over another’s 
grounds [is obstructed by inc^OBures or other obstacles, or 
by ploughing across it; by which means Jho cannot enjoy 
his right of way, or at least npt in so commodious a 
manner as he might have done.] But as this mode of die- 
turbance in general amounts to the injury of nuisance, 
which we had occasion to consider in a former place (i), 
it will not be necessary to dilate upon it under the present 
head. We shall only add therefore that the remedy is by 
action on the case. 

I [The fourth species of disturbance is that of tenure^ or 
' breaking that connection which subsists between the lord 
I and his tenant, and to which the law pays so high' a re¬ 
gard, that it will not suiler it to be wantonly dissolved by 
the act of a third person. To have an estate well tenanted 
is an advantage that every landlord must be very sensible 
and^thereforc the driving away of a tenant from off his 
. estate is an injury of no small contequence. So that if 
tlierc be a tenant at will of any lands or tenements, and a 
stranger, either by menaces and threats, or by unlawful 
distresses, or l^ fraud and circumvention, or other means, 
contrives to drive him away, or inveigle him to leave his 
tenancy, this the law very justly construes to be a wrong 
, and injury to the lord (4), and gives him R reparation in 
' damages against the offender by an action on the case. 

The fifth and last species of disturbance, but by far 
the most considerable, is that of disturbance of patronage; 
which is a hindrance or obstruction of the patron to pre¬ 
sent his clerk to a benefice (Q. 

This injury was distinguished at common law from* 
another species of injury, called usurpation; which is an 
absolute ouster or dispossession of the patron, and happens 

(») Vide sup. p. 490. (/) As to patronage, or the right 

(*) Hal. Anal. e. 40; 1 Roll. Ab. of presentation to benefices, vide 

sup. p. 27. 
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[when a stranger that hath no right presenteth a clerk, and 
he is thereupon admitted.and instituted (m); *in which case 
of usurpation the patron lost by the common law not only 
his turn of presenting pro but also the absolute 

and perpetual inheritance of the advowson, so that he 
could not Resent again upon the next avoidance, unless 
in the meantime he recovered his right by a real action, 
viz. a writ of right of advowaon (»). The reason given for 
his losing the present turn, and not ejecting the usurper’s 
clerk, wHs, that the final intent of the law in creating this 
species of property being to have a fit person to celebrate 
divine service, it preferred the peace of the church (pro¬ 
vided a clerk were once admitted and instituted) to tlie 
right of any patron whatever. And the patron also lost 
the inheritance of his advowson, unless he recovered it in a 
writ of right, because by such usurpation], and consequent 
fulness or itlenarty (as it was called) of the church by the 
act of the usurper, his own possession of the advowson was 
considered as displaced ; and the law allowed fti^emed^ 
cither by presentation or possessory action, to a person put 
out of possession of an hereditament of this description. 
[The only remedy therefore which the patron had left, was 
to try the mere right in a writ of right of advowson; which 
was a peculiar writ of right framed for this special pur¬ 
pose, but in every other respect corresponding with other 
writs of right (o): and if a man recovered therein, he 
regained the possession of his advowson, and was entitled 
to present at the next avoidance (/>).] Thus stood the 
common law. 

[But bishops in antient times, either by carelessness or 
collusion, frequently instituting clerks upon the presenta¬ 
tion of usurpers, and thereby defrauding the real patrons 
of their right of possession, it was in substance enacted by 
statjite Westminster the second, 13 £dw. I. c. 5,8.2,] that 

(m) Co. 277. As to admis- (o) F. N. B. 80. As to writs of 
sion and institudon, vide sup. p. 29. right generally, vide sup. p. 480t. 

(») e Ilt p. 49. ( p) F. N. B. 86. 
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if tlie possessory action of qmre li/tpedit (or another of the 
same class, edited an assise cf^^dahreignpr&entmen.t {q), and 
now abolished (r)) be brought within six months after the 
avoidance, the patron sh^I,« notwithstanding such usurpa¬ 
tion, recover that very presentation; which gives back to 
him the seisin of the advowson.‘^*[Yet still,*" if the true 
patron omitted to bring his action ‘witliin six months, the 
seisin was gained by the usurper, and the patron to recover 
it, was driven to the long and hazardous process of a writ 
of right. To remedy which, it was further enaetdd by sta¬ 
tute 7 Ann. c. 18 {s), that no usurpation shall displace the 
estate or interest of the patron, or turn it to a mere right; 
but that the true patron may present,] or maintain a quare 
impeditf [upon the next avoidance, as if no such usurpation 
had happened. 8o that the title of usurpation is tiow much 
narrowed, and the la^ stands upon this reasonable founda¬ 
tion,—that if a stranger usurps my presentation, and I do 
not pursue my right witliin six months, I shall lose tliat 
tOm wil^iSut remedy, for the peace of the church, and as 
a punishment for my own negligence* but that turn is the 
only one I shall lose thereby. Usurpation now gains no 
right to the usurper with regard to any future avoidance, 
but only to the present vacancy; it cannot indeed he 
remedied after six months are past; but during those six 
months it is only a species of disturbance.] 

The above-mentioned remedy by quare impedit is [now 
the only action used in case of the disturbance of patron¬ 
age ;] and the course of proceeding in it* will hereafter be 
./ considered at large in its proper place (t)* At present we 


( 9 ) The assise of darreign present¬ 
ment lay only where a man had an 
advowson by descent from his ances¬ 
tors ; but the writ of qwnre impedit 
is equcdly available whether a man 
claims title by descent or by pur¬ 
chase. (3 BI. Com. 24S.) 

(») By a & 4 Will. 4, c. 27 , s. 36. 


(a) As to this statute, see Robin¬ 
son V. Marquu of Brbtol, 20 L. J. 
(C. P.) 208. 

(0 Vide post, bk. t. c. xi. ^ By 
4 & 6 Will. 4, 0 . 39, easts are (pven 
in this as in other actions, which 
was not formerly the practice. 
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shall only notice the circumstances by which it is usually 
preceded. 

[Upon the vacancy of a living, the patron, we know, is 
bound to present within six calendar months («), otherwise 
it will’ lapse to • the bishop. But if the presentation be 
made withid that timc*'the bishop is bound to admit and 
institute the clerk if foubd sufficient (a;).; unless the church 
be full, or there be notice of any litigation. For if any 
opposition be intended, it is usual for each party to enter 
a caveat with the bishop, to prevent his institution of his 
antagonist’s clerk. An institution after a caveat entered 
is void by tlie ecclesiastical law; but this the temporal 
courts pay no regard to, and look upon a caveat as a mere 
nullity (y). But if two presentations be offered to the 
bishop upon the same avoidance, the church is then said 
to become liihjwus; and if nothing further be done, the 
bishop may suspend the admission of either, and suffer a 
lapse to incur. Yet if the patron or clerk on either side 
request Jiim to award a jm patronatuSf he is bdOnd to do 
it. A jas patronaimJi% a commission from the bishop, 
directed usually to his chancellor and others of competent 
learning \ who are to summon a jury of six clergymen and 
six laymen, to inquire into and examine who is the rightful 
patron {z) ; and if upon such inquiry made and certificate 
thereof returned to the commissioners, he admits and insti¬ 
tutes the clerk of that patron whom they return as the tnie 
one, the bishop secures himself at all events from being a 
disturber, whatever proceedings may be had afterwards in 
the temporal courts. 

The clerk refused by the bishop may also have a re¬ 
medy against him in the spiritual court, denominated a 
•duplex querela {a) : which is a complaint in*the nature of an 
appeal from the ordinary toAis next immediate superior; as 

(tt) Vide sup. p, 72. (*) 1 Burn, 24. 

(/e) Vide sup. p. 74. (a) Ibid. 160. See Gorham vw 

{y) Hitching v. Glover, 1 Roll. Bishop of Exeter, 15 Q. B. 52. 

Rep. 191. 
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[from a bishop to the archbishop; [ and if the superior court 
adjudges die'cause of refusal'to be insufficient, it will grant 
institution to the appellant. 

Thus far matters may ^o. on in the mere ecclesiastical 
courts; but in contested presentations they sddoih go so 
far: for upon the first delay or refusal of tiih bishop to 
admit his clerk, the patron usually brings his quare impedit 
for the temporal injury done to his property, in disturbing 
him in his presentation.] For the patron [is always plain¬ 
tiff' in this action, and not the clerk; as the law supposes 
the injury to be ofPered to the former only, by obstructing 
or refusing the admission of his nominee, and not to the 
latter, who hath no right in him till institution, and of 
course can suffer no injury.] But as to the parties against 
whom the action is to be brought, it is to be observed that 
ail these three persons, the pseudo-patron, his clerk, and 
the ordinary, may be disturbers of a right of advowson: 
[the pretended patron by presenting to a church to which 
kc has novight, and thereby making it litigious or disput> 
able; the clerk by demanding or obtaining institution, 
which tends to and promotes the same inconvenience; and 
the ordinary by refusing to admit the real patron’s clerk, or 
admitting the clerk of the pretender.] And if the delay 
arises from the bishop alone, [as upon pretence of incapa¬ 
city or the like, tlien he only is named as defendant; but 
if there be another presentation set up, then the pretended 
patron and his clerk are also joined in the action; or it 
may be brought against the patron and his clerk, leaving 
out the bishop, or against the patron only. But it is most 
advisable to bring it against aU three: for if the bishop he 
left out, and the suit be not determined till the six months 
are past, the bishop is entitled to present by lapse; for he * 
is not party to the suit (6); buHif he be named, no lapse 
can possibly accrue till the right is determined. If ,the 
})atron be left out, and the writ be brought only against 
the bishop and the clerk, the suit is of no effect, and the 

(6) Lancaster v. Lowe, Cro. Juc. 93. 
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[writ shall abate (c); fortlie right of the patron is the prin¬ 
cipal question in the cai^e (li). If the clerk be left out, 
and has received institution before the action brought (as 
is sometimes the case), the p$itron*by this siyt may recover 
his right of patronage, but not the present turn; for he 
cannot have^ judgment* to remove the clerk, unless be be 
made a defendant an(L party to the suit, to hear what he 
can allege against it. ( For which reason it is the safer 
way to insert all three in tlie writ.] 

Finally, we may remark, that though in a quare impedit 
the patron only, and not the clerk, is allowed to sue the 
disturber, yet by virtue of several acts of parliament (e), 
there is one species of presentation in respect of which a 
remedy, to be sought in the temporal courts, is put into the 
hands of the clerks presented, as well as of the owners of 
the advowson; that is, the presentation to such benefices a.s 
belong to Koman Catholic patrons; which, according to 
tlieip several counties, are vested and secured to the two 
universities of Cambridge and Oxford, [And pjarticularly 
by the statute of 12 ^nn. st. 2, c. 14, s. 4, a new method 
of [>roceeding is provicled; viz., that besides the actions of 
quarc impedit^ which the universities as patrons are enti¬ 
tled to bring, they, or their clerks, may be at liberty to file 
a bill in equity against any person presenting to such 
livings and disturbing their right of patronage, or against 
his CH&tui que trust, or any other person whom they have 
cause to suspect; in order to compel a discovery of any 
secret trusts for the benefit of Papists, in evasion of tliose 
laws, whereby this right of advowson is vested in these 
learned bodies: and also (by the stat. 11 Geo. II. c. 17) 
to compel a discovery whether any grant or conveyance, 
• said to be made of such advowson, were made bond fide to 
a Protestant purchaser for the benefit of Protestants, and 
for, a full consideration; witliout which requisities every 

(c) Elvis V. Archbishop of York, {e) St. 3 Jac. 1, c. o; 1 W. & M. 

Hob. 392. c. 2ti; 12 Ann. at. 2, c. 14; 11 Gco. 2, 

(d) 7 Rep. 25. c. 17. 
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[sBch grant and conveyance of any advowson or avoidance 
is absolutelyonull and void. Thi» is a particular law, and 
calculated for a particular purpose ; but in no instance but 
this does the temporal law. permit the clerk himself to in¬ 
terfere in recovering a presentation, of which Jiie is after¬ 
wards to have the advantage ] 

I 

'f 

III. We are next to consider t^e injuries that may be 
offered to the right of property in, things personal; and 
this first, as regards things in possession; next, tilings in 
action (f). 

First, the rights of personal property in possessionf are 
liable to two species of injuries: the amotion or deprivation 
of that possession; and the abuse or damage of the chattels, 
while the possession continues in the legal owner. The 
former, or deprivation of possession, is also divisible into 
several branches: [the unlawful taking them away; the 
unlawful detaining them, though the original taking might 
be lawfq}and such tortious acts as subject the owner to 
the loss of them, though the wrong-^oer himself may be 
guilty neither of caption nor detainer. Our present subject 
will therefore involve four several heads:—1, the injury of 
uidawfully taking chattels from the owner; 2, that of- un¬ 
lawfully detaining them from him; 3, that of depriving him 
of them by other unlawful means; 4, that of doing damage 
to tiiem. 

1. And, first, of an unlawful taking. The nature of this 
requires no illustration, and our attention therefore is to be 
chiefly directed to its remedy. The first remedy that we 
shall notice is [the restitution of the goods themselves, with 
damages for the loss sustained by such unjust invasion; 
which is effected by action of rep^oin, an itistitution which ^ 
the MiiTor(^) ascribes to Glanvil, chief justice to King 
Henry the second.] This action is seldom resorted to but, in 
one instance of an unlawful taking,—viz. [that of a wrongful 


'.(/) As to this distinction, vide sup. vol. ii. p. 11. ig) C. 2, s. 6. 
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[distress (/«).] It is preceded by an application on the part 
of the owner, to the prope^authority, to cause the goods to 
be replevwd (i) ; that is, redelivered to the owner, upon his 
giving such security, as the. law Requires, for trying the 
legality*of the distress. This application used formerly to 
be made to the sheriff, *or his deputy, in the common law 
county court incident to his jurisdiction {k); but by the 
Acts establishing the new county courts (/), it is now to 
be made to the Registi4r of one of those courts, viz., that 
within the district of which the distress was taken (m). The 
Registrar, on receiving this application, causes the goods 
to be accordingly replevied, on the owner’s giving security, 
of such amount as mentioned in the Acts, to commence an 
action of replevin against the distreinor, in the county court, 
within one«month from the date thereof; and to prosecute 
^ such action with effect and without delay; and to make re¬ 
turn of the goods, if a return thereof shall be adjudged (n). 
The owner, (or replevisor,) is also entitled, however, at his 
optioif^ to give security to commence such actiou^in one of 
the superior courts (t^ be named), instead of the inferior 
jurisdiction; but in this case the security must be con¬ 
ditioned that he will do so within one w’eek (instead of one 
month) from its date, and not only that he will prosecute 
with effect and without delay, and make return of the goods 
if a return shall be adjudged,—but also that, (unless he ob¬ 
tains judgment in such action by default,) he will prove be¬ 
fore the superior court that he had good ground for believing, 
either that the title to some corporeal or incorporeal here¬ 
ditament, or to some toll, market, fair, or franchise, was in 
question; or that the rent or damage, in respect of which 
the distress was made, exceeded 20 /. (o). Security in one 
or other of these forms having been given, the replevisor 

(h) VideRup. p. 339. (k) Vide sup. p. 331. 

(I) The word “replevy,” {replc’- (1) Vide ibid. 

signifies taking back the (m) 19 & 20 Viet. c. 108,88.63, 64. 

pledge, that is, the goods distreined (n) Ibid. s. 66. 

upon. (o) Ibid. s. 93. 
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proceeds accordingly to commence his action of replevin 
either in th6 county or superioflcourt, as the case may be: 
but if he brings it in the former, it may be removed, by the 
def^danty (or distreinory) inte any superior court by writ of 
certiorari,—if he applies to the superior court or a judge 
for such writ, and gives security, "(not exceediilg £150,) to 
defend such action with effect, and (unless the replevisor 
shall discontinue, or shall not prosecute such action, or 
become nonsuit therein)--to prove Wore the superior court 
that he, the defendant, had good ground for believing to 
the effect already set forth, in the case of an action brought 
in the superior court by the replevisor (p). And so much, 
for the present, with respect to the action of replevin:— 
the subsequent progress of which in. a superior court, (and 
that in the county court is strictly analogous (^),) will be 
explained hereafter, when we shall have occasion to de¬ 
scribe the proceedings in a suit at law (r). . 


(;>)!» Viet c. 108, b. 67. 
(g) See Rules and Orders of 8th 
Oeoember, 1856," Rules 180,181. 

(r) Vide post, c. xi. It has been 
thought undesirable to encumber the 
text with any statement of the law 
of replevin by the act of the sheriff, 
as it existed before the new County 
Court Acts. But the following no* 
tfees of it may be useful. 

By the old common law, the only 
remedy for the party wishing to re¬ 
plevy his goods was by a writ of 
re/»/egiari/acie», issuing out of Chan¬ 
cy, and commanding the sheriff to 
deliver them to such party, and 
afterwards to do justice in the mat¬ 
ter in his own county court. After¬ 
wards, by the Statute of Marlbridge, 
52 Hen. 3, c. 21; Statute of West¬ 
minster, IS Edw. 1, c. 2i and 1 Ph. 
& M. c. 12—the sheriff waa directed, 
for the mwe speedy relief of the 
party, to replevy without tnit, upon 


plaint being levied in his Aid court 
by the' owner of the goods, and on 
the fifiding by him of de pro- 
teqnendo, and also of plegii de re- 
torno habendo in the event of the 
right being determined against him; 
besides which it was, in lati>r times, 
directed by 11 Geo. 2, c. 10, that 
the sheriff, granting a replevin on a 
distress for rent, should take from 
the replevisor a bond, with two sure¬ 
ties, conditioned to prosecute the 
suit with effect and without delay, 
and for return of die goods; which 
bond was to be assigned to the dis- 
treinor on request made; and, if 
forfeited, to be sued upon by the 
assignee. The plaint then proceeded 
in the common law county court, 
and might be prosecuted thrre to 
the end, whatever might be the 
value of the. distress; hut either 
party might remove it to* one of 
the superior courts of law by 
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Another action for thd unlawful tiding of a man’s 
gooda, uid one of much fnore extensive use/ being ap- 
, plied to every injury of that'description, is the action 
of trespass (s). [As if a man takers the goods of another 
out of hfs actual or virtual possession, without having a 
lawful title so to do, it is'an injury; which, though it doth 
not amount to felony, unless it be done ani mo fu randi. is 
nevertheless a transgression, for which an action of tres¬ 
pass will lie; wherein the plaintiff shall not recover the 
tiling itself, but only damages for the loss of it.] Or the 
party [may at his choice have another remedy in damages, 
by action of trover and conversion, of which more will pre¬ 
sently be said. 

2. Deprivation of possession may also be by an unjust 
detainer of another’s goods, although the original taking 
jnras lawful. As if 1 distrein another’s cattle damage fea¬ 
sant, and before they are impounded he tenders me suffi¬ 
cient amends; now though the original taking was lawful, 

♦ . 

writ of recordaii ; and also,* if in faciat, that the goods were etoigned 
the course of the proouedingf any (e/ongato)to places to him unknown; 
right of freehold came in ([uestion, and thereupon the party distreiued 
the sheriff could proceed no further upon, was to have a writ of capias in 
whether the plaint had been re- withernam, in vetito (or, more pro- 
moved or not that it was usual perly, repetito) namio ; by wWch the 
to carry it unHlMMt first instance akeriff was commanded to take a 
to the courts ^^VVestminster-liall, second or reciprocal distress, in lieu 
to be there determined in the shape of the first which was eloigned; so 
of an action of replevin. ' that there was thus distress against 

It might happen that the dis- distress, one being taken to answer 
tremor claimed a property in the the other, by way of reprhfd, which 
goods taken. If he did, the party seems to be the meaning of the old 
distreined upon might sue out a word withernam. And for this rea- 
writdeproprietateprobanda g in which son it was held, that goods taken in 
tl}e sheriff was to try, by an inquest, withernam could not be replevied, 
in wtiom th*t property, previous to until the original distress was forth- 
thc distress, subsisted, before any coming. (For a fuller exposition 
replevin of the goods was made. It of the law on these points, see 3 
might also happen that the distress Bl. Com. p. 147—150.) 
was carried out of the county, or (a) This action, in other applies* 
concealed. In this case the sheriff tions of it, has already been con- 
* nght return to a writ of replegiari sidered, vide sup. p. 487. 

VOL. III. L L. 
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( 

[my subsequent detainment of thiem, after tender of amends, 

is wrongful; and he shall have an action of replevin against 

me to recover themXO; iu which he shall recover damages 

for the detentionf and not for the caption, because the 

original taking was lawful. Or, if 1 lend a tnan 'a horse, 

and he afterwards refuses to restore it, this &jury consists 

in the detaining, and not *in the original taking; and the 

/ regular method for me to recover possession is by action 

' of dcHme («);] in which [the judgment is conditional that 

the plaintiff recover the goods; or (if they cannot be had) 

their respective values, and also damages for detaining 

them.] Formerly tlie defendant, on this judgment, had 

always his option of re-delivering the goods or their value; 

' but now, where the value is assessed in the verdict {x), 

* - 

application may be made by the plaintiff to the court or 
a judge, for a special writ of execution, by which he will 
be enabled to seize the goods, or to distrain^ the pro¬ 
perty of the defendant, till a return be made (y). But 
^as one'Object in the action of detinue is to obtain (if 
possible) specific restitution, so it [cannot be brought 
for money, com, or the like; for that cannot be known 
from Other money or corn; unless it be in a bag' or a 
sack, |or then it may be distinguishably marked.] This 
form of action was also formerly subject, (m^were some 
other of our legal remedies,) to the incident oo^erq/* law 
(mdiaHo leffis ),—a proceeding which consisted in Cfe de¬ 
fendant’s discharging himself from the claim, on his own 
oath, bringing with him at the same time* into court eleven 
of his neighbours, to swear that they believed his denial 
to be true (z). This relic of a very, antient and general 
institution, wfaidi we find established not only among the 

(0 F. N. B. 89. (y) 17 & 18 Viet. c.*l28 (Com* 

(«) Ibid. 188. At to this aetion, mon Law Procedure Act, 1854), a. 
aee Jones v, Dowle, 9 Mee. & W. 78. Before this provision, reoouree 
19; Hand o. Daniels, 1 L. M. & P. for this purpose had to be made to 
430 s Williams V. Archer, 5 C.B. 31 8. a court of equity. (See Pusey v. 

(«} See Chilton «. Carrington, 15 Pusey, 1 Vern. 278.) 

C. B. 780. (a) 3 Bl. Com. 841. 
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Saxons (a) and Normans‘(5), but among almost all the 
Northern nations that broke in upon the Roman empire (c), 
continued to subsist among us even till the last reign, when 
it was at length-abolished by ^3 4 Will. IV. c. 42, 

B. and as it exposed plaintijOTs in detinue to great 

disadvantage, 4t had long had the effect of throwing that 
action almost entirely out of use, and introducing in its ' 
stead the action of trover: which still continues to be the ' 
favourite remedy in a case of unlawful detention of goods. 

This action of tr over an^ is a species of tres¬ 

pass upon the case; and originally lay only for recovery of 
damages against such person as had found another's goods 
and wrongfully converted them to his own use; from which 
finding and converting, it derived its name. [The free¬ 
dom of this«action from wager of law, and the less degree 
of certainty ^requisite in describing the goods (e), gave it so 
considefable an advantage over the action of detinue, that 
(by a fiction of law,) actions of trover were at length per¬ 
mitted to be brought against any man, w'ho had in his 
possession, by any means whatsoever, the perscmal goods 
of another, and sold them or used th6m without the con¬ 
sent of the owner, or refused to deliver them when de¬ 
manded.] The fiction consisting in alleging, as a matter 
of form, (for no proof of it was required,) that the plaintiff 
lost the goods, and that the defendant found them,—so as 
to bring the case within the proper scope of an action of 

(а) 3 Bl. Com. 848. Imnd unto his neighbour'! goods: 

(б) Gr. Coustumier, c. xxvi. ** and the owner of it shall accept 

(c^ 8 Bl. Com. 342, where it is *' thereof, and he shall not make it 

observed, that its origin may be ** good."—Exod. xxiL 10. 
traced as far back as the Mosaical (d) An instance of it occurred in 
law: "If a man deliver unto his the practice of our courts as lately as 
'* neighbour an ass, or on ox, or a in 1824. (Kings. Williams, 2 Bam. 

" sheep, or any beast to keep; and & Cress. 838.).But in modern times 
" it dig, or be hurt, or driven away, such an occurrence had been ex- 
" no man seeing it: then shall an tremely rare. 

•' oath of the Lord be between them (e) Hartford o. Jones, Salk. 854. 

" both that he hath not put his 

L L. 2 
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trover; although in fact the goods might never have been 
lost, and might have come to the defendant’s possession in 
some other way, and not by finding. And ihese formal 
allegations B'ere retained ijp (o tb(vpresent times; but by 
a provision in 15 & 16 Viet. c. 76f (The Common Law 
Procedure Act, 1852,) they are forthe future'to be omitted: 
so that nothing more needs now to be alleged in the de¬ 
claration, than that'the defendant wrongfully converted 
the goods to his own use; or that he wrongfully deprived 
the plaintiff of the use and possession of his goods (/t). 
And proof of this will be sufficient to sustain the action. 

' Indeed, it will be sufficient to prove merely that the goods 
belonged to the plaintiff, and came to the defendant’s pos¬ 
session, and that he refused or neglebted, upon request, to 
deliver them up j for a refusal to deliver them on request, 
is, in itself, [jprfma facie sufficient evidence qf a conver¬ 
sion (i).] Under such circumstances, then, and supposing 
DO lawful title to detain them to be shown by the defeUd- 
cant, the plaintiff will be entitled to judgment; and [shall 
recover damages equal to the value%f the thing converted, 
but not the thing itself,] no specific claim of which is made 
in this form of action (A). It is further to be observed, 
with respect to the remedy of trover, that resort to it is fre¬ 
quently had not only in the case where goods are wrongfully 
detained upon a lawful taking, but where they have been 
unlawfully taken as well as detained. For though trespass, 
as we have seen, is the proper form where the action *is 

(A) See 15 & 16 Viet. o. 76, e. 49, v. Carey, il C. B. 977. 
et vide inSohed.(B.)28. Notwith* (A) It would seem, hovrever, that 
atanding this alteration, the action the provision in 17 & 18 Viet. c. 
■till retains its name of trowir. 125, s. 76, (mentioned sup. p. 514,) 

(0 10 Rep. 56. See Green «. is available. The words of the Act 
Dunn, 8 Camp. 215, (n.); Fbilpott are in any action for the detention 
V. Kelley, 3 A.'& E. 106 ; Canot v, of any chattel s" which may be 
Hughes, 2 Bing. N. C. 4481 (Iran- held to apply in some sense to 
get V. Hill, 5 Scott, 561; Caunce v. trover; though the judgment is for 
Spanton, 7 Man. & G. 903; Rush* damages only,.and not for the chat, 
worth V. Taylor, 3 Q. B. 699; Heald tel itself. 
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founded on a wrongful caption, yet if the owner chooses to 
waive that ground of coinplamt, and to treat the case as 
one of wrongful detention *onIy, he is at liberty to do 
so, and by this means,enable himself to maintain an ac¬ 
tion of trover; w^icli, for particular reasons of a technical 
kind, is sometimes found to be a more convenient form . 
than trespass. 

3.-The injury of dispossessing or depriving a man alto¬ 
gether of personal chattels, may be effected (as already ob¬ 
served) by other unlawful means besides tliose of wrongful 
caption or detainer; and there are various torts,—or in other 
w'ords, various acts of unlawful commission or omission,— 
which, though widely differing from each other in their 
specific nature, arc nevertheless reducible under this com¬ 
mon head* Thus, 1 may be deprived either of goods or 
money, by delivering the goods, or giving credit for the 
money, to one person, in consequence of a representation 
mdde by another, as to the circumstances or character of 
the former; such representation J)eing untrue, gnd untrue v 
to the knowledge of *1116 person by whom it was made; 
and for this injury (Z),*(and for any other occasioned by a 
fraudulent misrepresentation (m),) an action may be main¬ 
tained of trespass on the case. But such an action is essen¬ 
tially founded on the fraud or deceit of the party charged ; 
and therefore it will not lie in any case where the repre¬ 
sentation was made hona fide; however absolute and un- 
qualihed the terms in which it was expressed (n). And by 
stat. 9 Geo. IV. c. 14, s. 6, no action shall be brought to 
chaige any person by reason of any representation con¬ 
cerning the character, ability or dealings of another, to the 
intent that such other person may obtain credit, money 

(0 See Foster v. Charles, 6 Bing. 11 Mee. & W. 401. 

396; S. C. 7 Bing. 105; Corbett v. (n) See Haycraftv.Creasy, 2 East, 
Brown, 8 Bing. 35; Polbill v. Wal- 92; Siuout v. llbcry, 10 Mee. & W. 
ter, 3 B. & Ad. 114. 1; Ortnrod «. Huth, 14 Mee. 8e W. 

(m) See Pewtriss v. Austen, 6 651; Collins v. Evans (in error), 6 

Taunt. 522; Humphrys v. Pratt, 5 Q. B. 820. 

Bligh, N. S. 154; Taylor «. Ashton, 
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or goods, unless such repreeentBtion be made in writing, 
sig^ by the party to be charged therewith (o). So, I 
may be deprived of money'to which 1 am entitled under 
the judgment of a court of law,^Jn coi^isequence of the 
wrongful omission of the sheriff to seize the goods or per> 
son of the defendant, under the .writ of ex^ution which 
I have sued‘Out upon it; or from his wrongfully per* 
mitting the defendant, alter his being arrested by virtue of 
my writ of execution, to escape from custody. And in 
these inshinces the remedy is by action on the case against 
the 8herifF(p). 

4. Besides the deprivation of the possession of personal 
property, its owner may be injured by its cJnm and damage: 
[as by hunting his deer; shooting his dogs; poisoning his 
cattle; or in anywise taking from the value of^ any of his 
chattels, or making them in a worse condition than before,] 
by any of those modes of negligent or wilful mischief 
which are too obvious to require a more particular derail. 
And as personal property may, in some instances, be of 
an intangible or incorporeal nature,—as in the case of a* 
copyright or patent right,—so there are injuries relating to 
these matters which properly fall under the present head, 
such as the piracy of a literary composition, or the infringe* 
ment^ a patent( 7 ). Of a similar description, too, is the 
injury committed by one manufacturer who sells goods 

I 

( 0 ) As to cases within this statute, debt and costs of the original action; 
see fiaslock e. Fergusson, 7 Ad. & but by 5 & 6 Viet. c. 98, s. 81, bis 

EL 86; Swan v. Phillips, 8 Ad. & liability is' now conSned to the da- 

El. 457 1 S. C« 1 W. W. & U. 3741 inages actually sustained by ‘the 
Pilmere v. Hood, 5 Bing. N. C. 97 1 execution creditor, in respect of the 
Deyaux Vi Steinkeller,6dBing.N.C. escape. Besides thb action, the 
84; Lyde v. Barnard, 1 Mce. & W. sheriff suffering an escape is liable 

101 i Tatton tt Wade, 18 C. B. 874. to an attachment See Reg. v. 

(p) See Williams v. Mostyn, 4 Leicestershire (Sheriff of), 1 L. M. 

Mee. & W. 145; Guest v. Elwes, 5 & F. 414; Arden v. Cohere, 11 

Ad. & £1. 118. Formerly (by the C« B. 867. 

statute of Westminster 2, 13 Edw. (y) As to eopyrigktt vide sup. voL 
1, c. 1) the sheriff'in the action for it. p. 84, et seq.; as to patent 

an escape was liable for the whole right, ibid. p. 25, et seq. 
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under the mark of another; even though the latter should 
have obtained no patent ;• this being an invasion of his ex* 
elusive right to sell in his own name (r). All such torts, 
by way of abuse or damage of personal chattels, are re¬ 
dressed either by trespass,—where the act is in itself im¬ 
mediately injurious; or by trespass on the case,—where it 
is injurious rather in a consequential than.a direct sense; 
according to a distinction that has been referred to in a 
former place (s). But such of these injuries as relate to 
intangible chattels, are always remediable in the latter 
form of action only, and are not the proper subjects of an 
action of trespass. In the case of an infringement of copy¬ 
right or patent right, or the like, it may also be right to 
remark in this place, that redress is very frequently sought, 
not only by an actio#to recover damages for the injury 
already sufiered, but also by obtaining an injunctixm cither 
from a court of equity or a court of common law; to re- 
sUain the wrongdoer from the further invasion of the 
right, and compel him to account for the profits already 
derived from the wrongful sale (0* 

Hitherto of injuries affecting the right of things per¬ 
sonal in possession, [We are now to consider, secondly, 
those which regard things inaction only; or such rights as 
dTe founded in and arise from contracts ;] the nature and 
several divisions of which were explained in the preceding 
volume (m). 

(r) See Sj^kes v. Sykes, 3 Barn. 3e Bailey v. Taylor, 1 Russ. 3r Myine, 
Cress. 341; Blofieldv. Payne, 4 B. fic 73. As to injunctions for this pur> 
Ad. 410; Rodgers v. Nowiil, 17 L. J. pose, granted by a court of common 
(C. B.) 32. law, sec Holland v. Fox, 2 W. R. 

(<) Vide sup. pp. 430, 431. (C. B.) 858; Gittins «. Symes, 15 

. (0 As to injunctions against in- C. B. 368. The power of the com* 
fringement of copyright or patent mon law courts in this respect is of 
right in a court of equity, see Hill recent creation, and founded on 17 
«. l^ompson, 3 Meriv. 622; CoIIard 8r 18 Viet. e. 123, as. 70—82; vide 
V. Alison, 4 Myl. & C. 487; Southey sup. p. 457; see also 13 & 16 Viet 
V. Sherwood, 2 Meriv. 440; Bar- c. 83, s. 42. 
field V. Nicholson, 2 Sim. & Stu. 1; (u) Vide sup. vol. ii. pp. 53—143. 
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I OoAtractSi as we have therei seen, are subject to tbe 
^aever^ cUs^nctions of being ..either under seal, or by 
parol; verjbal or written; express-or implied: and they 
also comprise many individual i|pecies,. tbe principal of 
' which we had formerly occasion to consider .in detail (u). 

^ Their violation, in any instance, ^constitutes that general 
! des^ption of’injury known by the name of breach of con- 
i tract: and in general the remedy, where the contract is 
' under seal, is by action of debt or covenant; when it is 
not under seal, by debt, or by an action on promises, 
(action of assumpsit { as \) and this, whether such parol or 
unsealed contract be written or verbal, expreiM or im¬ 
plied : as to which, however, it is to be understood, that 
in every case the competency of the several actions above 
specified, depends not merely upon the nature of the con¬ 
tract,—as being under seal or not,—but also upon the 
nature of the claim, as amounting to a debt or not, ac¬ 
cording to a distinction before laid down when treating 
^of action^ in general (y); but that the case is, on the 
other hand, often such as to give^ the plaintiff his elec¬ 
tion between one form of action and another. It may be 
here expedient, however, to advert in detail to some par¬ 
ticular contracts,-—consisting principally of those which, 
from their superior frequency or importance, have at¬ 
tracted our specific notice in former parts of the wo^. 
The remedies in these particular cases, may be stated as 
follows:— 

1. As regards the breach of covenants in leases —for 

• example, the covenant to repair on the part of the tenant, or 
i that for quiet enjoyment on the part of the landlord,—the 
; remedy for either party is by action of covenfuit; ‘which is 
\ also the proper ^orm in case of the breach of any of these 
covenants relatmg tQ title (a) that are ordinarily contained in 

(») Vide etip. vcA. lu pp. 53—d6, (y) Vide eup. p. 449. 

67-^149, (») Vide sup. vol, i. p. 517. 

{x) As to the action of assumpsit^ (a) Vide sup. vol. i. p. 492. 

vide sup. p. 449, n. (o). 
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conpeyances of re& esta^te. But in case of a covenant in a 
lease to pay rentf the brefLch of it may be re^iressed either 
by action of covenant or‘of debt; for in this case the land¬ 
lord, having a claim t^ a liquidated sum of money, tliere 
arises between him and the tenant a debt in point of law (b ); 
which debt ho may demand if he thinks proper, in lieu of 
the more general claim for damages in respect of the breach 
of covenant. [For a freehold rent indeed, reserved on a 
lease for life, &c., no action of debt lay, by the common 
law, during the continuance of the freehold out of which 
it issued ;] the proper remedy in that case having been by 
actions real: and it seems that to this day, no rent of inhe¬ 
ritance is recoverable by an action of debt (c); but by the 
statutes 8 Ann. c. 14, and 5 Geo. 111. c. 17, such action 
may now.be brought to recover freehold rents reserved on 
lease for life (d). Also debt will not lie for arrears of a 
rent-charge, or an annuity, granted in fee, in tail, or for life, 
daring the continuance of such estate (e); but the proper 
remedy is by covenant; or by another action, t]|at has nov^ 
fallen into disuse, called an action of annuity (/). On the' 
other hand, where reifl falls into arrear under a parol con-; 
tract, no action of covenant can be maintained, (that form^ 
being exclusively applicable to sealed contracts,)—but debt 
will lie; and by the statute 11 Geo. 11. c. 19, s. 14, the 
plaintiff may also resort, (though he could not by the com¬ 
mon law (y)f) to the action of assumpsit just mentioned. 

2. Under a contract of sale of goods (A),—if the vendee 
complains of a non-delivery of the article sold, a breach of 


* (A) Vide tap. vol. ii. p. 140. 

(e) Webb v. Jigs, 4 Mau. & Sel. 
113. 

(d) Vide 8 Bl. C. p. 232. These 
*atatute8 are referred to by Black- 
stone as if they applied to rents of 
inheritance also; but they are con¬ 
fined to rents reserved on lease for 
life. As to the remedies for the exe¬ 
cutors of tenants in fee simple or fee 


tail, for arrears in his lifetime, see 
23 Hen. 8, c. 87, s. 1. 

(s) Kelly V, Clubbe, 3 Brod. 8c 
Bing. 130 i Bac. Abr. Annuity and 
Rentcharge. 

(/) Bae. Ab. ubi sup. 

(g) See Brett«. Read, Cro. Car. 
843: 1 Roll Abr. 7,1.23; Naish «. 
Tatlock, 1 H. Bl. 323. 

(h) Vide sup. vol. xi. p. 67. 
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I vrtuTanty, or the like,—his remedy, vrbere the contract was 
I by parol only, (as is usually the .case,) and not by deed, is 
by the action^ of assumpsit ; *and if the vendor complains 
of non*payment of the.price—th^e beit^ in this case a 
debt between the parties—the remedy is by debt, or as- 
^ Bumpsit, at the option of the plaintiff. And. jf the actieri 
be brought for breach of contract to deliver specific goods 
' for a price in money, then, by the effect of a very recent 
enactment (t), the plaintiff may apply for and obtain leave^ 
from the judge before whom the cause is tried, that ihe 
jury shall, in finding that the plaintiff is entitled to recover, 
find also by their verdict what are the goods in respect of 
which the plaintiff is so entitled, and which remain un* 
delivered; what sum the plmntiff would have been liable 
to pay for them; what damages the plaintiff wjould hpve 
sustained if the goods should ultimately be delivered by 
force of a writ of execution, and what damages, if not so ' 
delivered; and thereupon^ in case of judgment for the 
•plaintiff, t^e court or a judge may order execution to issue; 
for the delivery of the goods, on payment by the plain¬ 
tiff of the sum so payable by hnn, without giving the 
defendant tlie option of retaining the goods upon paying 
the damages assessed; and in de&ult of delivery, the 
sheriff shall distrain the defendant by all his lands and 
chattels, until he deliver the goods, or (at the option of the 
pl^i^ff) cause to be made of the defendant’s goods the 
asi^sed value or damages, or a due proportion thereof. 

3. Where upon a contract of baUmfint (A), the bailor 
complains of a failure to redeliver the article, the defendant 
may in general be charged as on a tort, or, at the election 
of plaintiff, as on a contract. In the former course of 
proceeding, the action may be detinue, or trover^ or (ac¬ 
cording to the drcumstances) an action on the case for 
negligence; in the latter, supposing the contract to be (as 
it usually is) by parol, the form of action is assumpsit! 

(0 19 & 20 Viet. c. 97, a. 2. {k) Vide sup. vol. ii. p. 78. 
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4. Where upon a loan of money (2), the amount is not 
repaid according to the contract, and arrears ^xist either on 
account of principal or interest, the action for this injury, 
if the contract be un^ seal, is debt or covenant; if it be 
not under seal, then*^bt orfiSsumpsit And here we may 
take the opportunity of remarking, that there are in the 
nature of things, oilier pecuniary claims analogous to that 
for money knit viz. the claim for money paid by the plain- 
tiff for the defendant, at his request; for money received by 
the defendant, for the use of the plaintiff; and for money 
found to be due from the defendant to the plaintiff, upon 
an account stated between them(m). Indeed it is often 
difficult to determine, upon a given state of facts, into 
which of these claims the plaintiff"s case properly resolves 
itself. £^cb of them, however, is the proper subject for 
an action of debt or assumpsit. 

6. As to the contract of partnership {n\ we may remark, 
that questions of account between partners, generally fall 
und^the jurisdiction of a court of equity; and^(except ir^ 
a of action called aecountj which in modem times has 
very rarely come intense,) are not cognizable in a court of 
law (o). But an action at law may be brought by one 
partner against the other, on an express agreement to do 
or forbear from some particular act not involving any 
question of account (/i); or to pay a liquidated balance 
or the like (g) ;—the remedy in such cases being debt or 
assumpsit, according to the nature of the case, and^e 

distinctions formerly laid down in regard to those several 

« 

(!) Vide sup. vol.^ii. p. 87. that a particular aum is due will, 

(m) See the ttatement of causes without my/urtker accounting, be 
of action contained in schedule B. sufBcient. 

•to the 15 8e 16 Viet. c. 76 (Common (a) Vide sup. vol. n.p. 97i 

Law Procedure Act, 1852). ‘ An ac- («} Holmes e. Higgins, 1 Bam. Se 

tion, as upon an oecoMfir atatedf lies Cress. 74} Arch. FI. 80, 87. 
onljf where the plaintiff and defend- ( p) Bedford v. Button, 1 Bing. N. 

ant have come to an account, and C. 891. 

a balance has been acknowledged; ( q) Chit. Cont 238 j Smith e. 

though the simple acknowledgment Barrow, 2 T. R. 476. 
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fonoB of action* So, one partner cannot sue the other, at 
law, for takmg a chattel of the .-partnership away into his 
j own exclusive use; but If oite of'thejmrtners has destroyed 
a chattel belonging to the firm, it that the other may 

maintain an action of trespass (r). . ^ . 

> 6.' The breach of a contract of ^uamnUe (s), if contained 

i in an instrument under seal, is redressed by action of debt 
; or covenant; if the contract be not under seal, then by 
I action of debt or assumpsit. The remedy by the surety 
'"against the principal, where the former has been compelled 
to make a payment under the guarantee, is by debt or 
assumpsit, as for money paid by the former, to the use 
of the latter; and any one of several sureties, who has 
paid more than his rateable proportion, is entitled to 
claim contribution from the others, in the same forms of 
action. 

7. Upon bonds it)f the remedy of the obligee, in case of 
breach of contract by the obligor, is by action of debt ohly, 

.. which is always brought as for the amount of the penalty; 
but according to the course of pra^ice, as explained' in a 
former part of the work (a), the plaintiff is allowed to re¬ 
cover no more upon a bond conditioned for the payment of 
money, than the principal sum due, with interest and costs; 
nor (^nerall;^ upon a bond conditioned for the perform¬ 
ance of any other act, more than shall be assessed by way 
of denudes. The action of debt is also the proper one in 
r^ard to all otlier contracts secured by penalties^ if the 
plaintiff elects to proceed as for the penal sum; but the 
form of such contracts is in general such as to give him 
an option of claiming damages, without regard to the penal 
stipulation; and if the claim be made in this shape, the 
form of the action is covenant, (MT assumpsit, according to 
distinctions already explained. 

8. For breach of contract on a hill of exchange or ^ro- 

(r) Co. Litt. 200 a, b; B. N. P. («)«yide sup. vol. ii. p. lOS. 

S4} Arch. PI. 36: vide Martyn v. (I) Vide aup. vol. ii. p. 106. 

Knowllya, 6 T. R. 145. (u) Vide aup. vol. ii. p. 108. ’ 
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missory note (-x), the remedy is by assumpsit; or, (where 
tliere was a privity of cohtract between the paries to the 
suit,) by debt also. Thus* the* payee, or any indorsee, of a 
bill or note, may mai^in assumpsit against the maker, 
but only the pay.ee may mai^in debt against him. So 
assumpsit lies against the acceptor of a bill, at the suit of 
an indorsee, or of the payee, or of a drawer,* who has been 
compelled to take it up; but debt will not lie against him 
at the suit of any of these parties, except the drawer (y). 

9. Upon a policy of marine or fire insurance (z), the 
remedy of the assured, in case of breach of contract by 
the insurer, is by covenant, where tlie policy is under seal; 
by assumpsit where it is not. On a policy of life insurance 
under seal, the remedy is by debt or covenant; on one not 
under seal^ debt or assumpsit. 

10. And, lastly, upon cltarter-partics {aX the form of re¬ 
medy, in case of breach of contract, is governed by the 
saihe distinction with respect to the nature of the instru¬ 
ment, as being sealed or unsealed. In the fornipr case, if. 
the action be brought *j|^y the charterer against the owner 
for not receiving, -or properly stowi^ or delivering the 
cargo, the form is covenant; if by the owner against the 
charterer for not supplying a full cai^o, it is also covenant; 
but if for non-payment of freight, it may be either cove¬ 
nant or debt, at the option of the plaintiff. On the other 
hand, where the charter-party is not under seal, assumpsit 
must be substituted for covenant in all the before-nmli- 
tioned cases; and for non-payment of freight, the form of 

• 

(x) Vide Bup. vol. II. p. 111. & W.488. It was at one time doubted 

ly) See Priddy e. Hcnbrey, 1 Barn. whether debt would lie in any caae 
& Cress. 674; Cresawell v. Crisp, 2 on a bill or note, unless expressed to 
Dowl. 636 ; Kinahan v. Palmer, 2 be/nr value received. 3ut it is now 
Jones, £x. Rep. Ireland i Hatch v. held, that the omission of these words 
Truyes, 11 Ad. & £1. 702; Cloves v. is not material in that respect Vide 
Williams,2 Bing. N. C. 868. Debt Chitty on Bills (6th ed.), p. 67. 
lies by indorsee against his imme- (s) Vide sup. vol. ii. p. 125. 

diate indorser, Stratton v. Hill, S (o) Vide sup. vol. ti. p. 137. 

Price, 253 {Watkins 0 . Wake, 7 Mee. 
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I' 

action is assumpsit, or, at the option of the plaintiff, may 
be d^t. 

t 

• . 

We have now sufficiently conadeied the henries which 
affect such things in action as arise out of contracts: but 
th^ are some things in action which cannot properly be 
said to have that origin; and the withholding of which will 
nevertheless constitute a wrong or injury, viz. such debts 
as result from the obligation to pay money pursuant to a 
sentence of the law, or an enactment of the legislature: as 
when, in a court of law, judgment is obtained by one man 
against another, tor a specihc sum of money; or when by 
an act of parliament, of that class called penal statutes, a 
pecuniary forfeiture is inflicted for committing some specU 
fled oflence; and such forfeiture is made recoveiable, as it 
usually is, by the Crown, or the party i^grieved, br a com¬ 
mon informer, as the case may be. This obligation or liabi¬ 
lity to pay a specific sum of money, constitutes (as will ap- 
«pear by fosaner explanations (6)) a debt ,—so that the party 
agnif^t whom the judgment is ol:i(teined, is immediately 
considered as owing to his adversary the amount awarded, 
and the party who transgresses the penal statute, as imme¬ 
diately owing to the Crown, the party aggrieved, or the 
common informer, as the case may be, the amount of the 
pendty (c). The remedy for tiie recovery of such debt, or 
ch^ in action, when withheld, is by action of debt on the 
juf^ent, or on the penal statute, respectively; and in the 

latter case, this remedy is generally designated as a pend 

• 

(() Vide lup. Tol. II. p. 140. other juriiti «|,the fimndation of 

(e) Blackatone considers the debt, the general obligstion to obey the 
in such cases, as growing out of an law, there is perhaps an unnecessary 
implied eon^^^t, vis., the ori^nal subtlety in supposing it the basis of 
contract entered into by alt mankind the kind of debts in question. , It is 
who partake the*beneflt8 of society, more natural to consider such dybts, 
to submit to the constitution of the as not founded upon any contract at 
state of which they are members. (8 all'thongh an implied contraet to 
Bl. Com. 160.) But though this pay, may doubtless he engrafted 
seems correctly laid by him and upon fAem. 



CHAP. Till. —OF THOSE OOONIZABLE AT COMMON LAW. 527 

faction; or, where one part of the forfeiture is given to the 
Crown, and the other part :to the informer, a pop ul^ or qui 
.tom action, because it is brought by a person qui tarn pro 
> domino rege quam’pro js^pso sequitur, 

* t 

IV. With regard to injuries which aifect the rights of a 
rnfan in his private relations; [and, in particular, such as 
may be done to persons under the four following relations, 
—^husband and wife; parent ^nd child; guardian and 
ward; master and servant.] 

1. The injuries that may be offered to a man, consi¬ 
dered as a hushand{d)y are principally three; [abduction, 
or taking away a man’s wife; adultery, or criminal con¬ 
versation with her; and heating, or otherwise abusing 
her.] • 

t And, first, {abduction may be cither by fraud and per¬ 
suasion, or open violence; though the law in both cases 
supposes force and constraint, the wife having no power 
to consent; and therefore gives a remedy by actiwn of tres¬ 
pass, de uxore rapt& ^ ahduetd {e). This action lay at 
the common law; and thereby the husband shall recover, 
not the possession of his wife (/), but damages for taking 
her away; and by statute Westminster the first, (3 Kdw. I. 
c. 13,) the offender may also be imprisoned two years, and 
be fined at the pleasure of the Crown. Both the Crown and 
the husband may, therefore, have this action (g); and the 
husband is also entitled to recover damages, in an action 
on the case, against such as persuade and entice the wife 
to live separate from him without a sufEcient cause (A). 
The old law wal^so strict on this point, that, if one’s wife 
missed her way upon the road, it was not lawful for another 
iflan to take her into his house, unless she was benighted, 
and in danger of being lost or drowned («); lut a stranger 
• 

{d) As to tlie relation of husband (g) 4 Inst. 434. 

and wife, vide sup. vol. ii. p. 260. (A) B. N. P. 78. 

(e) F. N. B. 89. (0 Bro. Ab. tit. Trespam, ZIA, 

(/; 2 Inst. 434. « 
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[might carry her behind him oiv horseback to market, to a 
justice of the peace for a warrafit against her husband, or 
to the spiritual court, to sue* for a divorce (ft).*] 

Adultery is not punishable by aur law as a crime; its 
penal correction being left ?o the Spiritual courts, which 
may proceed against the offendei pro salute aninup; but 
considering it* iii another aspect, viz., as a grievous civil 
injury, the law, as it stood up to a very recent period, 
gave satisfaction for it to the husband, by an action for 
criminal convenation, in the form of trespass, or trespass 
on the case, at his election (/). In this action, the da¬ 
mages recovered [were usually very large and exem¬ 
plary.] But they were properly increased and dimi¬ 
nished by circumstances (m): [as the rank and fortune 
of the plaintiff' and defendant; the relation or connection 
between them;] the degree and nature of the seduction 
employed; the previous behaviour and character of the 
wife; the manner in which she had been previously treated 
by the hurband; [and the husband’s obligation, by settle¬ 
ment or otherwise, to provide for fjiose children which he 
cannot but suspect to be spurious.] The damages would 
also be mitigated where the husband was proved to have 
been himself first guilty of conjugal infidelity (n); and if 
it appeared, that he connived at or consented to his own 
dishonour, or lived, at the time of the adultery, in a state 
of absolute and permanent separation from his wife, the 
action would be wholly barred (o). It was also a point that 
deserves remark in reference to the law of this action, that 
it could not be maintained without proving a marriage in 
fact,—though generally, in other cases, r^|pitation and co¬ 
habitation are sufficient evidence of marriage (;?). But 

(k) Bro. Ab, tit Tre^pasB, 207, (o) See Bennett «i Allcott, 2T.R. 

440. 108; Dttberley v. Gunning, 4 X ^ 

(/) Chamberlain «. Hazlewood, S 600, Weeding v. Timbrell, 5 T. R. 
M(e. & W. 010. 807 ; Chambers «.Caulfield, 6 East, 

(w)B.N.P.26. 244. 

(») Bromlag V, Wallace, 4 E8p.287. ( p) Morris v. Miller, Burr. 2007. 
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tbough it will stiU be*usefu^ to recollect how this law, until 
very recently, stood, the acftibn itself is now alitpltshed ( 9 ); 
and its place •supplied by a ditferent form of proceeding; 
* it being prorided. by 20 & 21 Viet. c. 85, s. 33, that the 
injured husband, ipay by a petition to the new Court for 
Divorce and MatrimoniaUCauses thereby established, claim 
damages from any person, on the ground of his having 
committed adultery with the wife of the petitioner. It is 
also provided that such petition shall be served on the 
alleged adulterer and the wife, unless the court shall dis¬ 
pense with such service, or direct some other service to be 
substituted; and the claim of damages shall be heard and 
tried on the same principles and according to the same 
rules as formerly applied to actions for criminal conver¬ 
sation ; an 4 the damages shall be ascertained in all cases, 
(as before,) by the verdict of the jury. But the Act also 
introduces the new principle of giving power to the Court 
to direct, after the verdict has been given, in what maimer 
the damages shall be paid or applied, and to lyrect that 
the wliole or a part sh^^l be settled for the benefit of the 
children, (if anyj[ of the marriage, or as a provision for 
the maintenance of the wife. 

For the injury of beating a man’s wife, or otherwise 
illusing her, [if it be a common assault, battery, or im¬ 
prisonment, the law gives the usual remedy to recover 
damages by an action of trespass, which must be brought 
in the names of the husband and wife jointly ; but if the 
beating or other maltreatment be very enormous, so that 
thereby the husband is deprived for any time of the com¬ 
pany and assistance of his wife, the law then gives him a 
separate remedy, by an action of trespass (r), for this ill 
ugage,] with an allegation, by way of special damage, that 
he has lost the benefit of her society, called an allegation 

(7) 20 & 21 Viet. & 85, B. 59. brought in the joint names of liim« 

(r) By 15 & 16 Viet. c. 76, s. 40, self and wife for injuries done to 
however, the husband may add the latter, 
claims in his own right, in an action 

VOL. Ill, 


M M. 
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per quod consortium amisk, [i^ which he shall recover a 
satisfactionria damages («),] " 

2. With respect to the injury capable of being done to a 
man in the relation of parent (t), H seems to be now clearly ‘ 
established that there is nb instance ip which an injury 
can be sustained by a parent, inrhis merely parental cha¬ 
racter ; and that in the case of a battery or other ill-treat¬ 
ment indicted on a child, the action for redress, must in 
general be brought in the name of the child himself, 
whether he have attained to his full age or not (u). There 
are cases, indeed, in which the parent is entitled to sue in 
respect of misconduct towards the child; but as the right 
of suit attaches to him in all such instances, in the capa¬ 
city of master, and not strictly in that of parent, the con¬ 
sideration of them will belong more properly, to a subse¬ 
quent head (n). 

3. An injury may be done to a man, in the relation o^ 
guardianf by stealing or ravishing away his ward {x), For, 
[though guardianship in chivalry is now totally aboljshed, 
which was the only beneficial kii:|i of guardianship to the 
guardian, yet the guardian in socage w^ always (y), and 
is still, entitled to an action of ravishment,] in the form of 
trespass, [if his ward, or pupUi be taken from him; but 
then he must account to his pupil, for the damages which 
he so recovers (z).] But a more speedy and summary 
method of redressing all complaints relative to wards and 
guardians, [hath of late obtained, by an application to the 
Court of Chancery; which is the supreme guardian, and 

(«) Guy V. Livescy, Cro. Jac. fiOl i which Blackctone inclined, (see a Bl. 
Hyde tt. ScyHSor, ibid. 538. As to Com. 141,) that an action may be 
the case where, by negligence of the maintained by a father for the ab- 
defendant, the plaintiff’s wife is duction of his child, as well as by a 

kiltedf see 9 & 10 Viet. c. 98, sup. husband for that of his wife. 
p« 456. (o) Vide post, pp. 531, 582. 

(r) As to the relation of parent (f) Aa to the relation of guardian 
and child, vide sup. vol. ii. p. 289. and ward, vide sup. vol. ii. 307. 

(tt) Hall V. Hollander, 4 Barn. & (y) F. N. B. 139. 

Cress. 66Q. This case may be con- (s) Hale on F. N. B. 139. 

sidcred as overruling the opinion to 
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[hath the superintendent jurisdiction of all the infents in 
the kingdom. And it is^ expressly provided, by statute 
12 Car. II. c: 24, that testamentary guardians may main- 
^ tain an action of ravishment or trespass for recovery of any 
of their wards, and also for da\nages, to be applied to the 
use and benefit of the infiints (a), 

4. To the relation between vnaster and s&vcait (5), and 
the rights accruing therefrom, tliere arc several species of 
injuries incident. One is retaining a man’s hired servant 
before his time is expired: which, as it is an ungentle¬ 
manlike, so it is also an illegal act; for every master has, 
by his contract, purchased for a valuable consideration the 
service of his domestics for a limited time: the inveigling 
or hiring his servrnt, which induces a breach of tliis con¬ 
tract, is thorefore an injury to the master; and for that 
jnjury the law has given him a remedy by action on the 
case (c); and be may also have an action against the ser- 
vanf for non-performance of his agreement (d). But if the 
new master was not apprized of the former contract, no 
action lies against him unless he refuses to restore the 
servant upon deidknd. Another point of injury] is that of 
[beating, confining, or disabling a man’s servant,] so that 
he is not able to perform his work: [which depends upon 
the same principle as the last, viz. the property which the 
master has, by his contract, acquired in the labour of his 
servant. In this case, besides the remedy of an action of 
battery or imprisonment, which the servant himself, as an 
individual, may have i^iust the aggressor, the master 
alsd, as a recompense for hh immediate loss, may main¬ 
tain an action of trespass,] or, at his election, trespass 
on the case (/); [in which he must allege and prove the 

(a) Eyre v. Countess uf Sliaftes. (<i) F. N. B. 167. See Keane v, 

bury, 2 P. Wins. 108. Boycott, 2 H. Bl. 611; Gunter tf, 

(b) Ah to the relation of master Astor, 4 Moore, 12. 

and servant, vide sup. vol. ii. p. 236. (e) Ibid. Winch. 51. 

(c) See Luraley v. Gye, 2 Ell. & (/) Chamberlain v. Hazlewood, 5 

Bl. 21G. Mue. & W. 515, 

M M. 2 
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[special damage he has sustained by the beating of his 
wexywaif per jquod servitmm and then the jury 

will make him a proportionable pecuniary satisfaction (A).] 
It is in this manner, and in ,this alone, that by our law a 
parent is enabled to claim redress ^r ^ battery,^or other 
ill usage, inflicted on his child; oneven for the seduction of 
his daughter viz. as a master, and in an action of trespass 
(or on the case), p&r qmd servitium ammt; and, therefore, 
unless he is able to prove that his child was in his service 
at the time the injury was committed, he is without re* 
medy {i); from which it follows that he is without remedy 
when the child resided, at tlie time, with another master, 
though that master may himself maintain an action (A). 
But where a parent is plaintiflf in a case of seduction, the 
courts incline to relieve him, as much as possible, from any 
difficulty connected with proof of the loss of service; con¬ 
sidering the action as brought in substance to repair the 
outrage done to parental feeling,—and hold, therefore, that 
in such an action, the mere residence of the child with him 
at the time, affords sufficient prf of that the relation of 
master and servant existed between theta (0* Upon the 
same principle, too, the jury is directed, in assessing the 
damages, to take into account the dishonour done to the 
plaintiff, as well as the loss of service (»i); though, on the 
other hand, they are also bound to pay attention to all such 
circumstances connected >vith the behaviour of any of the 
parties, as tend to lessen the merits of the plaintiff’s case. 

It is further to be remarked, with respect to an action for 

• 

(g) 9 Rep. 113: 10 Rep. ISO. 7 MafK & 0.1038; Eager v. Grim- 

(A) Blackstone remarks that a ai- wood, 1 Exch. 61; Davies e. Wil- 
milar practice prevailed at Athens] liams, 10 Q. B. 726; Griffiths v. 
where masters were entitled to mi Teetgen, 16 C. B. 844. * 

action against such as beat or ill- (k) Irving v. Dewman, 11 East, 
treated their servants; and he cites 24. 

Potter's Antiq. 1. i. c. 26. (i)See Jones «. Brown, 1 Es^. 217; 

(() See Hall v. Hollander, 4 Bam. Maun^ v. Venn, Moo. &; M. 828; 
& Cress. 660; Blamire v. Hayley, 6 Torrence n. Qibhens, 6 Q. B. 297. 
Mee. & W. 66; Grinnell o. Wells, (m) Stark. Ev. part iv. p. 1309. 
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seduction, that none can maintained, in any case, by the 
daughter herself—for vol^j^jmn JitJnjuria. • J 

Such then is the ^tlRe of 4;he law, (briefly considered,) 
with res'pect'to injuries resulting from the Tiolation of rights 
in private relations,—aft to which it may be observed in 
general, that [notice is only taken of the wrong done to the 
superior of the parties related, by the breach and dissolu¬ 
tion of either the relation itself, or at least the advantages 
accruing therefrom: while the loss of the inferior, by such 
injuries, is totally unregarded. One reason for which may 
be this—that the inferior hath no kind of property in the 
company, care, or assistance, of the superior, as the supe¬ 
rior is held to have in those of the inferior, dnd therefore 
the inferior can sufler no loss or injury. The wife cannot ■ 
. recover damages for beating her husband, for she hath no 
separate interest in any thing, during her coverture (n). 
The child hath no property in his fadier or guardian, as 
they have in him, for the sake of giving him edftcation and 
nurture (o).] And so'^the servant, whose master is dis¬ 
abled, does not thereby lose his maintenance or wages.] 
He has no interest in his master personally considered. 
[If he receives his part of tlie stipulated contract, he suffers 
no injury; and is therefore entitled to no action for any 

reference to tlie position in the text 
that the loss of the inferior, arising 
from an injury to the superior, is 
disregarded,—that by a recent al¬ 
teration in the law, this antient prin¬ 
ciple is in some degree set aside; : 
for by 9 & 10 Viet. c. 93, tlic execu¬ 
tor or administrator of a party de- j 
ceased, may now bring an action fur j 
such ird^^T caused hia ; 

death t and such action shall be for 
the benefit of the wife or child, as | 
well as of the husband or parent, of. 
the deceased, as the case may be. ^ 
Vide sup. p. 45U. 


(ti) Vide sup. vol. ii. p. 274. 

(o) Blackstone remarks (3 Bl. 
Com. 142), that the wife or child 
had nevertheless, if the husband or 
parent were alain, a peculiar species 
of crjiBinal prosecution allo^Ukthein, 
in the nature of a civil sansraction, 
and called an appeal. This proceed¬ 
ing, though long since antiquated, 
was still in force when Blackstone 
wrote; and was strangely revived in 
our Own days, in the case of Ashford 
V. Thornton, 1 Bam. & Ad. 403. It 
was soon afterwards, however, abo¬ 
lished by statute 59 Oco. 3, c. *46. 
It may be proper also to remark, in 
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[battery or imprisonmeiit whic^ such master may happen 
to endure.]. 

• • 

V. The only injuries that ^eman to be noticed are those 
sustained by a man in respect of his public rights. This 
subject, however, will not detain us long, for injuries of this 
description, between subject and subject, are in general of 
such a nature as to be remediable, not so much by action 
as by indictment; or by some of tlie prerogative writs, to 
which we shall have occasion to advert in a subsequent 
chapter. Yet there are various instances, in which an action 
may be maintained in respect of the violation of public 
rights; as where a speaial damage is sustained by an indi> 
vidual, in consequence of the obstruction of a highway (p ); 
or where the returning officer at a parliamentary election 
refuses to receive the vote of an individual, so that the 
election takes place without his being allowed to exercise 
his elective right;—in both which instances the remedy is 
by action/)!! the case. In the latter of them great difficulty 
was originally felt in entertaining the action; it being 
urged on the other side, that the offence was a parliamen¬ 
tary one, and not properly cognizable out of parliament; 
and also that it involved no private injury that tlic law 
could notice: yet it was ultimately adjudged (^), that an 
action lay in this case, at common daw, for that the law 
gave a remedy for every injury, and that by this act of the 
returning officer, the plaintiff was deprived of the greatest 
privilege of a subject; viz. that of consenting to the laws 
by which he is bound: and that the concurrent jurisdiction 
of parliament in the matter, createClo difficulty; particu¬ 
larly as the very grievance which was ffie subject of com¬ 
plaint, was that tiie plaiiitiffi was not properly represented 
tliere. A somewhat similar description of injury has been 
since provided for, by a positive enactment of the Ipgis- 

(p) Wilkes V. Hungerford Market, 938. See Pryoe «. Belcher, 3 C.*U. 
2 Bing. N. C. 281. 38.; 4 C. B. 866 . 

( 9 ) Ashby V. White, Ld. Rayin. 
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lature; for by 11 & 12 Vipt. c. 98, s. 103, “ if any sherifr 
“ or other returning office;]:* shall wilfully delay, neglect, or 
** refuse, duly to return any person who ought to be re- 
turned to serve in pafliament, such person may, ip case 
** it has'been determined by a select committee that such 
** person was ‘entitled to*have been returned, sue the sheriff 
“ or officer in any of her Majesty’s courts of record at 
** We*stminster or Dublin, or in the Court of Session in 
“ Scotland; and recover double the damages he shall sus* 
“ tain by reason thereof, together with full costs of suit; 

provided such action is commenced within one year after 
** the commission of the wrongful act, or within six months 
** after the conclusion of any prooeedings in the House of 
“ Commons relative to such election.” 
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CHAPTER IX. ' 

i • 

OP THE LIMITATION OF ACTIONS. 


We have now considered the various injuries between one 
subject of the realm and another, of which the courts of 
common law take notice; and the general nature of the re¬ 
medies provided in these courts, by way of action. When 
any of these injuries have been committed, it follows that 
a right of action has arisen; but after ascertaining this,, 
there still remains another point for consideration before 
an action can be safely brought, viz. how long the right 
of actiondias existed,—there being established by certain 
statutes called the Statutes of LinKtationf —with resi)ect to 
almost all actions and other legal proceedings,—a certain 
period, after which the remedy is barred by the mere effect 
of lapse of time. 

[The use of these Statutes of Limitation, is to preserve 
the peace of the kingdom; and to prevent those innume¬ 
rable perjuries which might ensue, if a man were allowed 
to bring an action for an injury committed, at any distance 
of time. Upon both these accounts the law therefore 
holds, that interest reipubluxB, ut sit finis litium ; and upon 
the same principle, the Athenian laws in general prohibited 
all actions, where the injury was committed five years be¬ 
fore the complaint was made.] Nor are these the only 
reasons on wUch the bar by lapse of time is founded; for 
if the plaintiff were permitted to bring a claim forward at 
any period, however remote, there would be danger of its 
being delayed until the defendant had, by some casualty, 
been deprived of the documentary or other evidence by 
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which it might once hav^ been successfully encountered; 
and the delay might even be practised with the fraudulent 
design of exposing him to this'disadvantage: besides which, 
it is to be considered; that great hardship always attaches 
to the case- of a^ party, who, after a long possession,—not 
originating iti any fraud or other misconduct of his own,— 
finds himself imexpectedly liable to eviction; while, on the 
otheV hand, a supine claimant is entitled to no favour or pro* 
tection from the law : the maxim being, tliat vigilantibtis, 
non dormientibuSfjura mhveniunt. 

The courae of legislation upon the subject under con¬ 
sideration, has been such as to lead naturally to its division 
into two branches; tlie one consisting of those provisions 
which relate to actions brought for recovery of things real; 
the other,* of those which relate to actions brought with any 
difierent object. 

1. And, first, witli respect to actions, brought for re¬ 
covery of land or other things real. * 

It was in reference *to real actions, while still the only 
forms of remedy for recovery of the realty, that the law of 
limitations was first established. And, originally, such 
actions were limited from some particular event, or fixed 
era. Thus, by the antient law in the time of Henry the 
second, the demandant, in a writ of right, could not claim 
upon any seisin earlier than the reign of Henry the first (a); 
nor, by the Statute of Merton, (20 Hen. 111. c. 8,) earlier 
than the reign of Henry the second; nor by Statute of 
Westminster the first, (3 Edw. 1. c. 39,) earlier than that 
of Richard the first. And the same kind of limitation, 
though fi'om more recent dates, was, by the same statutes, 
^rom time to time appointed for many other kinds of real 
action. But these dates were allowed afterwai'ds to con¬ 
tinue BO long unaltered, that in process of time they be¬ 
came, ^n effect, no limitation at all; which gave rise at 


(«>) Com. Dig. Temps (G). 
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lei^th to the Statute of LimitaJ^ion, 32 Heu. VIII. c. 2: 
Brhich took & different course, byjimiting real actions not 
from any fixed date or event, but according to a fixed 
interval of antecedent time; ;and ^rovide'd, that where, in 
any writ of right or any action possessoiy, the demandant 
claimed upon his own seisin, it must be a seisin within 
thirty years back; where on the seisin of his ancestor (d), 
it must (in a writ of right) be a seisin witliin sixty, dr (in 
a possessory action) within fifty years (c). And after¬ 
wards, by 21 Jac. I. c. 16, it was enacted, that all writs of 
formedon should be brought within twenty years after the 
cause of action first fallen; and also that no person should 
make entiy into any Imids or hereditaments, but within 
twenty years after his right should first accrue; from which 
last enactment it followed, that the same period' of twenty 
years also became the limitation, (as it still is,) in every 
action of ejectment, [for no ejectment can be brought 
unless where the plaintiff is entitled to enter on the 
lands.] ** 

And thus stood the doctrine of limitation in general, so 
far as relates to the recovery of real property, during the 
whole of the long* period that elapsed from the reign of 
Henry the eighth to that of William the fourth; upon 
which branch >of the law, however, as it stood during 
that period, it may be proper, for the further information 
of the student, to make some additional remarks. First, 
then, it may be observed, that there ori^nally existed no 
provision that was applicable to claims by the Crown; fi>r 
the maxim formerly was, that nvUum tempus occurrit regi, 
and the statute of Henry the eighth was not so fiamed 

(iQ As to formedon in the de- to those created by deed, or reservej^ 
scender, see Bimington v. Cannon, on a particular estate. (3 Bl. Com. 
22 L. J. (C. P.) 153. « 189.) Nor did it extend to serrices 

(e) 3 Bl. Com. 189, (n.) This of a casual kind, such as by posmbi- 

statute extended to tuita, and Uty might not become dab within 
services, as well as other heredita- the period of limitation,—such as 
inents, but only to those which were fealty. Com. Dig. Temps (G), 9. 
customary or prescriptive, and not 
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Bs to bind the Crown’s rights. [By the statute indeed, 

of 21 Jac. I. c. 2, a time of limitation was extended to the 

case of the sovereign, viz. sixty years precedent to 19th 

February, 1623 (./)but this of course became ultimately 

ineifectaal by rea^on of the ^adual efflux of time. It was 

however at length provided, by 9 Geo. III. c. 16, that in 

suits relating to land, the Crown should bd bound by the 

lapse*of sixty years; by which latter statute the law relating 

to this subject is still govemed<(^). Secondly, we may 

remark, that even up to the reign of William the fourth 

there existed [no limitation with regard to the timd within 

which any actions touching adoowsons were to be brought, 

at least none later than the times of Richard the first and 
* 

Henry the third; for by the statute 1 Mar. st. 2, c. 5 (A), the 
Statute of. Limitations, 32 Hen. VIII. c. 2, was declared 
not to extend to any writ of right of advowson, quare 
impedit, or assize of darreign presentment or Jure patro; 
natus (i).] And this because [it may very easily happen, 
that the title to an advowson may not come ip question, 
nor the right have an opportunity to be tried, within sixty 
years,—which was the longest period of limitation assigned 
by the statute of Henry tlie eighth. For Sir E. Coke tells 
us {j)f that there was a parson of one of his churches that 
had been incumbent there for fifty years; nor are instances 
wanting wherein two successive incumbents have conti¬ 
nued for upwards of a hundred years (A). Had therefore 
tlie last of tlicse incumbents been the clerk of an usurper, 

(/) 3 Inst. 189. upon any prior presentation, how- 

{g) See also 21 Jac. 1, c. 14, ever distant. * 
making some regulations as to in- («) 8 Bl. Com. 830. 
formations of intrusion, where the (j) 1 Inst. 118. 

Crown has been out of possession {fi) Two successive incumbents of 
twenty years. (See Doe v. Morris, 2 the rectory of Chelmsford cum Farn- 
Scott, 276.) See as to 9 Geo. 3, c. borough, in Kent, continued 101 
16, poodtitle d. Parker v. Baldwin, years; of whom the former was ad- 
11 East, 493. . mitted in 1680, the latter in 1700, 

(8) Kt vide 7 Ann. c. 18, allow- and died in 1781. 
iiig {Mare tmprdit, &c. to he brought 
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[or been presented by lapse, it would have been necessary 
and unavoidable for the patron, in case of a dispute, to 
have recurred back above* a cdntury, in otder to have , 
shown a clear title and seisin by prAseptation and admission 
of the prior incumbent.] But though, for these reasons, it 
was deemed improper to introducera limitation with respect 
to this species' of property, founded merely on the lapse of 
time, yet it occurred to Blackstone, in treating of this sub¬ 
ject, to remark, that it might be expedient to introduce 
one compounded of the length of time and the number of 
avoidances togetlier; a suggestion ^at we shall presently 
find to have been since carried into effect. 

The state of the law of limitation above described, having 
fallen under the consideration of the Commissioners ap¬ 
pointed in the last reign, for revision of the law> relative to 
real property in general, they took occasion in their Reports 
"to recommend various improvements on this subject; which 
were afterwards embodied into the act of parliament, 3 & 4 
Will. IV. c. 27 (/); and which were founded on tlie general 
principle that twenty years is an allowance of time reason¬ 
ably sufficient in every case, for the recovery of corporeal 
hereditaments,*>-provided the claimant labour under no dis¬ 
ability to assert his pretensions. This statute, which now 
governs the law of limitation in all proceedings, (to which 
the Crown is not a party,) whether at law or in equity, for 
recovery of things real, or of money secured or charged on 
the realty, comprises a body of enactments too numerous 
and diversified to be capable of full detail in a work like 
the present. * A selection shall be made of such as are of 
cardinal character (m). 

(/) Among Ibe caaes which have v. Phelps, 10 Each. 50; Humfrejj^. 
been decided on the eonstraction of Gery, 7 C. B. 567. 
tlys Act, are the following:—Grant (m) Besides diose noticed in the 

V. Ellis, 9 Mee. & W. 113; Owen text, it may be here remained that, 

V. De Beauvoir, 16 Mee. & W. 547: by sect 40, provisions of limitation 
S.C.(lnerror),5Excb. 166; Forsyth are made in reference to the rcco< 

V. Bristowc, 0 Exch. 716; Manning very of money secured by mortgage, 
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And here we niay*notice, at the outset, that part of the 
statute, to wliich we have 'paore than once had occasion in 
the course of. this volume io refer, viz. the abolition of real 
actions, (with the excep^on of the writ of right of dower, 
dower, mid quare {mpedii (n),) so as to leave to parties de* 
privcd of land, no remedyf in general, but those of entiy or 
ejectment. As in this class of actions, suitors were allowed 
to bring forward claims referable to periods so remote as 
thirty, fifty, or even sixty years, they could not have been 
retained without alteration, consistently with the principle 
on which, as above remarked, the Act is founded; and as 
they were open to additional objection from their dilatory 
character, and the technical difficulties with which they 
were surrounded, there appeared no doubt upQn the whole 
as to the expediency of their extirpation. 

But besides this measure, the statute contains a copious 
' and elaborate development of the new system of limita¬ 
tion,—from which we shall extract the following provi¬ 
sions :— 

1. That no person (q) shall, after the 31st ^December, 
1833, make an entry or distress, or bring an .action to 
recover any land (p) or rent (^), but within twenty years 
next after the time at which the right to make such 
entry or distress, or bring such action, shall first ac- 

and of legacies; by sect. 41, in (other than tithes belonging to a 
reference to erreai# of dower; by spiritual or eleemosynary corpora- 
sect. 42, as to arrears of rent or in> tion sole), whether freehold or copy- 
terest; and by sect. 43, as to ]Mro- hold. As to the limitation of actions 
cecitlingB in tpirUua/ courts, to recorer NlAer, vide Ely «. Cash, Id 

(a) 3 & 4 WiU. 4, c. 27, s. 36. Mce. & W. 618. 

(o) ** Person*’ is defined hy 3 8e (f) Rent” is defined, by the 
4 Will. 4, c. 27, 8. 1, as extending, same section, to extend toall heriots, 
lor the purposes of that Act, to a services find suits, for which dis- 
hodypolitic, corporate or collegiate, tress may be made; and to all an- 
and to a class of creditors or other nuitiesand periodical sumsofm^pey 
perAns, as well as an individual. charged on land, except modusea or 

(p) **Land” ia defined, by the compositionshelonging to a spiritual 
same section, to extend to all corpo* or eleemosynary corporation sole, 
real heredi laments, and also to tithes, 
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crue(r), either to the person himsel?, or those through 
whom he claims (s), as the case'may be(0< This is sub¬ 
ject, however, to qualification in the case of persons under 
disability; it being provided^that,if, at the time at which 
the right of any person shall first accTue^.such.person shall 
be under the disability of infimcy, coverture, idiotcy, lunacy, 
unsoundness of mind, or absence beyond seas, then he, or 
the person claiming through him, may, though twenty 
years have expired, make the entry or distress, or bring 
the action, within ten years next after the person to whom 
the right accrued shall have ceased to be under any such 
disability, or die, whichever shall first happen (a); but that 
no such entry, distress, enaction, shall be made or brought, 
in such case of disability, blit within forty years next after 
the right accrues, although the person to whom, it accrued 
may have remained under disability, the whole of the forty 


(r) The statute (by sect. 3) de¬ 
fines with great care the time at 
which the rigfit shall be considered 
as first accruing, in all the dificreiit 
cases that lAay arise, (see Doe v. 
Oxenham, 7 Mee. & W. 131; Doe 
e. Sumner, 14 Mee. & W. 3!1; Jones 
V. Jones, 16 Mee. & W. 699; Doe d, 
Falmere. Eyre, 17 Q. 8.366; Jayne 
V. Hughes, lOExch.430); and con¬ 
tains special provisions applicable 
to the case of estates tail fas to 
which, see Austen v, Llewyllen, 9 
Exch. 276). As to the effect of this 
statute upon the former doctrine re¬ 
lative to adverse possession as ap¬ 
plied to the subject of limitation, 
see Nepean «. Doe, 2 M. & W. 894; 
Culleyvsi Doe, 11 Ad. & £. 1008; 
Doe d. Lansdell v. Gower, 17 Q. B. 

6m 

(s) This is defined by 3 & 4 Will. 
4, c. 27, s. 1, to mean any person by, 
through or under or by the act of 


whom, the person so claiming 'be¬ 
came entitled to the estate or interest 
claimed, as heir, issue in tail, tenant 
by the* curtesy, tenant iii dower, suc¬ 
cessor, special or general occupant, 
executor, administrator, legatee, hus¬ 
band, assignee, appointee, devisee, 
or otherwise; and also any person 
who was entitled to an estate or in¬ 
terest to which he, or some person 
through whom he claims, became 
entitled as lordWy escheat 

(/} Sect 2. 

(u) Sect. 16, By 19 Sc 20 Viet, 
c. 97, 8.10, no person entitled to'an 
action or suit, the period of limita¬ 
tion of which is fixed by 3 & 4 Wi]j. 
4, c. 27, ss. 40, 41, 42, shall be en¬ 
titled to any fijrther time for it by 
reason only of his being at the time 
when tiie cause of action or suit ac¬ 
crued " beyond seas." As to tiiesc 
sections, vide sup. p. 640, n. (m). 
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years, or although tfie said term of ten years above men¬ 
tioned shall not have expired (a;). 

2. That after the same 3lst*December, 1833, no person 
claiming any land or rent in equity^ shall bring any suit to 
recover the same, but within ^e same period during which, 
by virtue of the provisions of the act, he might have made 
an entry of distress, or brought an action for recovery 
thereof, if his estate had been legal, instead of equitable (y). 
This is subject, however, to tlie following provisions:— 
Firstf That when any land or rent shall be vested in a 
trustee upon any express trust, the right of the cestui (pie 
trusty or any petson claiming through him, to brii^ a suit 
against the trustee or any |)ersun claiming through him, 
to recover such land or rent,—shall be deemed to have first 
accrued at^nd not before the time at which such land or 
rent shall have been conveyed to a purchaser for a valuable 
consideration; and shall then be deemed to have accrued 
onl;^ as against such purchaser, and any person claiming 
through him (z). Secondlyy That in every cas<^ of a con¬ 
cealed fraud, the right, of any jicrson to bring a suit in 
equity for the recovery of any land or rent of which he, 
or any person tlirough whom he claims, may have been 
deprived by such fraud,—shall be deemed to have first 
accrued at and not before the time when such fraud shall, 
or with reasonable diligence might, have been first known 
or discovered : but not so as to enable any owner of lands 
or rents to have a suit in equity for the recovery of such 
lands or rents, or for setting aside any conveyance of such 
lands or rents, on account of fraud, against any bond fide 
purchaser for valuable consideration, who has not assisted 
in the commission of such fraud,, and who at the time that 
he made the purchase did not know, and had no reason 
to believe, that any such fraud had been committed (a). 
Thvrdlyt That nothing in the Act contained, shall interfere 


(<) 3 & 4 WiU. 4,0.27,8.17. 
(v) Scot. 24. 


(«) Sect 25, 
(a) Sect. 20. 
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II. With respect to actions not brought for recovery of 
things real 

1. A period of limitation wit\i respect to- most of these 
is fixed by 21 Jac. I. c. 16, s.'fl3(e); which provides in 
substance, that all actions of trespass.for injuries to the 
person, or to land, or to personal property, (except those 
to be presently mentioned); all actions of detinue, trover, 
replevin, or account; and all actions of trespass on the 
case (/), (except for verbal slander;) and of debt on simple 
contract, or for arrears of rent;—shall be limited to six years 
after the cause of action accrued; actions of trespass for 
assault, menace, battery, wounding and imprisonment, to 
four years; and actions on the case for verbal slander, to 
two years. But here also, as in the statute of William the 
fourth, exception is made in favour of persons labouring 
under disability (y)- For, if any person entitled to SMCy shall 

present to or bestow an ecclesiastical 271). But 19 & 20Vict. c. 97, s. 9, now 
benefice, extend to the case where a makes the limitation of six years ap- 
hUhep claiips as patron; but the act plicabic to *' all actions of account 
doesnot affect the right of any bishop "orfor not accounting, and suits 
to collate by reason of lapse. 6 & 7 ** for such accounts as concern the 

Viet c. 8. 3. trade or merchandize between 

(e) As to time from which this merchant and merchant, their fac- 
statute begins to run in particular '* tors and servants;” and aho pro¬ 
cases, see Collinge v. Heywood, 9 video, that “no claim in respect of a 
Ad. & £1. 633: Rhodes ». Smet- ” matter which arose more than six 

hurst, 4 M. & W. 42; S. C. (in '* years before the commencement of 

error), 6 M. & W. 331; Waters ». ** the action or suit, shall be en- 

Earl of Thanet, 2 Q. B. 757; Ho- “ forcible by action or suit, by reason 

well-v. Young, 3 B. & C. 239; ” only of some other matter or claim 

Tobacco Pipe Makers’ Company e. *' comprised in the same account 
Loder, 20 L. J. (Q.B.) 414; Web- “having arisen within six years 
■ter 0 . Kirk, 17 Q. B. 949. “ next before the commencement of 

(/) The statute 21 Jac. 1, c. 16, “such action or suit.” 
inserts after the mention of actions (g) See also secL 4 of 21 Jac. 1, 
on the case, the following excep- c. 16, as to the time allowed for 
tion“ Other than such accounts bringing a new^ action after the de- 
“ as concern the trade of merchan- fendant has keen outlawed, or a 
“dize between merchant and mer- judgment in favour of the pluntiff 
” chant’ ’—(as to which exception see has been azreated or reversed. 

Cottam v. Partridge, 4 Man. & Gr. 
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at the time when the cause of action accrued^be an inftnt, 
or a feme covert, or be nortcompoif —it is provided by the 
statute now under consideration that such pefrson shall be 
‘at liberty to sue within Uie same period after the removal 
of the disability, as is*allowed>to persons having no such 
impediment (A). And by 4 & 5 Ann. c. 16, s. 19, if any 
person liable to he med, shall, at the time when the cause of 
action .accrued be beyond the seas (i),—a similar extension 
of the time for bringing the action shall in that case also 
be permitted ; a provision, how'ever, which must be taken 
in connexion with the recent enactment of 19 & 20 Viet, 
c. 97, s. 11, viz. that where the cause of action lies against 
two or more joint debtors, the person entitled to sue shall 
not be entitled to any extension of time within which to 
commence and sue such action, against such of them as 
shall not be beyond seas when the cause of action accrued; 
bnd on the other hand, that he shall not be barred from 
suing the joint debtor or debtors, after his or their return, 
by reason only that judgment has been already j^ecovered 
against one or more of the others (k). 

The operation of the statute of 21 Jac. I. c. 16, with 
respect to actions upon simple cmtractf was at one time 
considerably weakened by the doctrine which prevailed, 
that not only a payment on account of principal or inte* 

(A) See Le Veux «. Berkeley, 5 persons, being beyond the eeae, or 

Q. B. 836; Townsend v. Deacon, 3 imprisoned at the time when the 

£xch. 706. The statute of 21 Jac. 1, cause of action or suit accryed. 

c. 16, also makes exception in the (t) By 19 & 20 Viet c. 97, a, 12, no 
case'of other disabilities, viz, that part of the United Kingdom, Man, 
of imfurUmment of the party entitled Guernsey, Jersey, Alderney, and 
to sue, and that of his being heymd Sark, nor the adjacent islands, being 
the eeas. But these are no longer part of the dominions of Her Ma.> 
disabilities under this statute; for, jesty, shall be deemed beyond 

by 19 & 20 Vict c. 97, a. 10, no per- seas" within the meaning of 4 3r 5 

son or persons shall be entitled to Ann. c. 16. 

commence an action or suit at any (ft) As to the law on this point, 
time beyond the period fixed by 21 before the statute mentioned in the 
Jac. 1, c. 16, s. 8, by reason only of text, see Towns «. Mead, 16 G. B. 
such person, or one or more of such 123. 

N N. 2 
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rest, but any mere verbal acknowledgment, made before 
action brought (I), that the debt was due,—would suffice to 
take the case out of the statute (according to the common 
phrase), by raising an implied asmmpsit or promise to pay 
the debt: upon which promise, (as uppn a new. cause of 
action,) the same time for institi^ting a suit would be al¬ 
lowed, as upon the original contract. But the law on this 
subject has been since materially altered; for by 9 Geo. IV. 
c. 14, s. 1, it is enacted, that, in actions of debt or on the 
case grounded upon any simple contract, no acknowledg¬ 
ment or promise by words only shall be deemed sufficient 
evidence of a new or continuing contract whereby to take 
any case out of the operation of the 21 Jac. 1. c. 16, unless 
such acknowledgment or promise be contained in some 
writing (m), to be signed by the party to be chargeable 
thereby (n); and that where there are two or more joint 
contractors, no such joint contractor shall be chargeable, in 
respect only of the written acknowledgment of the other: 
and by 1,9 & 20 Viet. c. 97, s. 14, it is now provided, (in 
reference to the statute of Jumes, and to the effect of a 
payment on account,) that where tliere are two or more 
co-contractors, or co-debtors, none of them shall lose the 
benefit of the limitation, by reason only of payment of any 
principal or interest by any of the others (o). 

(/) Bateman e. Pindar, 3 Q. B. 282; Goate v. Goate, 1 H. & N. 29; 
574^ Hackham v. Marriott, ibid. 234. 

(in) A| to what is a sufficient (») By 19 & 20 Viet. c. 97, s. 13, 
fort/tifg, to rebut the Statute of Li< a writing signed by an agent duly 
mitations, see Spong v. Wright, authorized will suffice. 

9 Mee. & W. 629 ; Cripps v. Davia, (o) As to yaymenta in particular 
12 Mee. & W. 169; Hart v. Pren- cases, and their effect to take the 
dergast, 14 Mee. & W. 741; Wil- case out of the statute, see Cleave v. 
liams V. Griffith, 3 Each. 335: Hyde JoneB,20L.J.( Each.) 238; Burnv. 

V. Johnson, 2 Bing. N. C. 777; Wal- Boulton, 2 C. B. 476; Wainman v. 
ler tf. Lacy, 1 Man. & Gr. 54; Bay- Kynman, 1 Each. 118; Bodger v. 

ley V. Ashton, 12 Ad. 8c £1. 493; Arch, 10 Each.' 838; Walker «. 

Gardner v. McMahon, 8 Q. B. 561; Butler, 25 L. J. (Q. B.) 877 ; Tur- 

Willins V. Smith, 4 Ell. 8 e B1. 180; ney v. Dodwell, 3 Ell. Se Bl. 136. 

Evans, app., Simons, resp., 9 Each. 
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2. The statute of 21 JaC| I. c. 16, was also in itself ma¬ 
terially defective; for it made no provision for'actions on 
.bondsj indentures, or ot^er instruments under seal; and 
. consequently parties 'having claims on such instruments 
were at liTserty to sue upon them in covenant or debt, at 
any period of time, howeVer distant. And though, to pre¬ 
vent the injustice which such a state of the law would 
otherwise have occasioned, it became the practice on the 
trial of such actions, for the judge to recommend the jury, 
in cases where no payment on account of principal or inte¬ 
rest had been made or demanded within twenty years, to 
presume that the bond or other specialty had been satisfied; 
this method of proceeding was found* not to be attended 
with the same advantage, or to adapt itself so correctly to 
the purposes of justice, as a law of direct limitation. Such 
limitation has been consequently now provided with re¬ 
spect to claims on instruments under seal, as well as some 
other cases not embraced by the statute of James; it being 
enacted by the 3 & 4 Will: IV. c. 42, s. 3(p)5 that all 
actions of debt for rent, upon any indenture of demise, 
or of covenant or debt on any bond or other specialty, and 
all proceedings on recognizances,—shall be brought within 
twenty years after the cause of action or proceeding ac¬ 
crued ; and all actions of debt upon an award, (where the 
submission is not under seal,) or for a copyhold fine, or for 
an escape, or money levied upon any writ of fieri facias ,— 
within six years. Which enactment is subject to the same 
exception as that of the statute of James, with respect to 
any person who, when entitled to sue, is under disability, 
— as an infant, feme covert, or person non compos {q); and 

( p) Among the cases decided on 13 M. & W. 65; 15 ib. 48; Doe v. 
this statute, are the following:— Beckett, 4 Q. B. 601 ; Tuckey v. 
Strachan v. Thomas, 12 Ad. & El. Hawkins, 4 C. B. 655; Kemp «. 
536; Paget v. Foley, 2 Bing. N. Gibbon, 12 Q. B. 662; The Cork 
C. 679: James v. Salter, 3 Bing. and Bandon Railway Company v. 
N. C. 544; Farrell v. Gleeson, 11 Goode, 13 C. B. 826. 

CJ. & Fin. 702; Sanders v. Coward, ( 9 ) Under this section, absence 

*.* N N 3 
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also to a proviso, that if any acknowledgment in writing 
be signed 'by the party liable, or his agent, or payment 
or satisfaction made in part, on account of any arrears of 
principal or interest, the pesson %titled’to the action may 
bring the same within twenty years after such* acknow¬ 
ledgment, payment or satisfaction (r^ By 19 & 20 Viet, 
c. 97, s. 14, however, the same provision is made in refer¬ 
ence to this statute as in reference to that of James, viz. 
that where there are several co-contractors or co-debtors, 
none of them shall lose the benefit of the limitation, by 
reason only of payment of any principal or interest by any 
of the others. 

3. By statute 31<£liz. c. 5, all suits and indictments (s) 
upon any penal statutes {t), made or to be made, where 
any forfeiture is to the Crown alone, shall be sued within 
two years from the commission of the offence ; where the 
forfeiture is to a common informer alone, within one 
yearfu); where to the Crown and a common informer 
jointly, tl<en by the common informer within one year, and 
by the Crown within two years after that year is expired. 
But this statute did not extend to penal actions at suit of 
the party grieved; and therefore by 3 & 4 Will. IV. c. 42, 
s. 3, before cited, it is required tliat these shall be brought 
witliin two years after the ofTcncc shall have been com- 

% 

" beyond eeai” of the party entitled to the time limited for exhibiting an 
to sue, was also a disability; but its information for a forfeiture upon any 

character in this respect has now penal statute*’ is now repealed by 

been abolished by 19 & 20 Viet. c. 11 & 12 Viet. o. 48, s. 36, which Act 

97 , a. 10. also provides (sect 11), that all iii- 

(r) 3 4 Will. 4, c. 42, s. 5; formations for offences punishable on 

Fonytb e. Bristow, 8 Exch. 716. summary conviction shall be laid 
Sefi^so sect. 6 of this statute as to within rix calendar months from the 
Ute^iue where defendant has been time when the matter arose, unless 
outlawed, or judgment in &vour of the time for the information has been 

'the plaintiff has been arrested or otherwise specially limited. See Re 
reversed. Edmondson, 17 Q. B. 67. 

(s) This statute extended also to (t) As to these, vide sup. p. 626. 
all h\forwiatiotu upon any penal sta. (a) Chance v. Adams, 1 Ld. Raym. 
tutes i but so much of it as *' relatea 78. 
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mitted, unless the paflicular statute which creates the for¬ 
feiture shall have expressly,enacted otherwise. ^ 

4. By 11 & 12 Viet. c. 44, s/ 8, it is provided, that no 
'action shall be brought/against any justice of tlie peace 

for anything done, in the execution of his office, unless 
commenced within six cgilendar months alter the act com¬ 
mitted (f). 

5. Lastly, by 5 & 6 Viet. c. 97, s. 5, it is enacted, that 
from the passing of that act the period within which actions 
may be brought for any thing done under the authority, 
or in pursuance of, any local or personal act of parlmm&nt 
shall be two years; or in case of continuing damage, then 
within one year after such damage shall have ceased. 

And thus much of the law of limitation—-whether as 
regards the remedies for recovery of the realty, or those 
'which havaa different object. Between which the follow¬ 
ing distinction is observable,—that, as regards the former, 
the statute 3 & 4 Will. IV. c. 27, has, by its eiypress pro¬ 
vision (x), tlie effect of extinguishing the right, as well as 
barring the remedy; but, as regards the latter, the limita¬ 
tion bars the remedy only. So that though 1 can bring 
no action to recover a debt on contract, after the expira¬ 
tion of the limited period, there is nothing to prevent my 
obtaining payment of it after that period, through the 
medium of any lien that I may hold on the property of 
the debtor (y). 

We may also remark (in conclusion), with respect to 
actions the limitation of which is fixed by 21 Jac. I. c. 16, 
or 3 & 4 Will. IV. c. 42, that, though periods are limited 
within which the action shall in different cases be com- 

(«) Sect 34. c. 126, a. 147; 7 & 8 Geo. 4, c. 31, 

(«) There are similar provisions ss. 3, 12; 5 & 6 Will 4, c. 50, s. 
with respect to many other public 109 ; c. 76, s. 133; 8 & 9 Viet. c. 
olBcArs acting in execution of their 118, s. 165; 9 & 10 Viet. c. 95, s. 
duties, though the perio# of limita- 138; 11 & 12 Viet c. 63, s. 139. 
tion varies in the different cases. (y) Higgins e. Scott, 2 B. & Ad. 
See 24 Geo. 2, c. 44, s. 8; 3 Geo. 4, 413. 
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rnenged, yet in favour of vigilant plaintiffs, the law pro¬ 
vides a method of constantly k'eeping the right of action 
alive notwithstanding any lapse of time, (or,*as it is. com¬ 
monly expressed, saving the. StaVute of. Limitation); viz. 
by suing out a writ of summons, and getting it - renewed 
every six months, that is, impressed by the* proper officer 
of the court with a seal bearing the date of such renewal. 
For by the 16 & 16 Viet. c. 76, s. 11, such writ so renewed 
from time to time, will suffice continually to prevent the 
operation of the Statute of Limitation, though nothing 
further be done in the mean time in the action. 
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CHAPTER X. 

OF THE PROCEEDINGS IN AN ACTION. 


Having under tKe head of redress by suit in courts 
examined in the preceding pages, first, the nature and 
several speciSs of courts of justice, wherein remedies are 
administered for all sorts of civil injuries (o), we proceeded 
next to investigate the nature of the injuries themselves, 
and the repiedies provided for them; and in the first in¬ 
stance turned our attention to that very large and impor- 
'tant class of injuries which are cognisable in the courts of 
common law, and the remedy wdiich those courts afford in 
different cases by action (5);—to complete oyr view of 
which, w'e are now* to consider the manner in which that 
remedy by action is pursued and applied, and the course 
of proceedings which it involves. But as some of these 
proceedings are of a nature tliat, according to tlie ordinary 
practice of the courts, can be transacted only during the 
particular periods of the year called Terms^ it will be con¬ 
venient to advert shortly to those forensic seasons, before 
we enter on the main business of the chapter. 

[The Terms are supposed by Mr. Selden (c) to have been 
instituted by William the Conqueror; but Sir H. Spelman 
hath clearly and learnedly shown, that they were gradually 
formed from the canonical constitutions of the Church, being 
indeed no other than those leisure seasons of the year 
wliich were not occupied by the great festivals or fasts, or 
which were not liable to the general avocations of rural 

(«) Vide sup. pp. 862—443. cc. in. iv. v. vi. 

(6) Vide sup.pp. 444—552; bk.v. (c) Jan. Aug. I. 2,s. 9. 
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[business. Throughout all Christendom in very early times, 
the whole yi^ar was one continu'al Term for hearing and 
deciding causes. For the Christian mi^istFates, to dis¬ 
tinguish themselves from the heathens, who were extremely 
superstitious in the observation of their dm fa^ti ei nefasti, 
went into a contrary extreme, and administered justice 
upon all days alike; till at length the Church interposed, 
and exempted certain holy seasons from being profaned by 
the tumult of forensic litigations; as particularly the time 
of Advent and Christmas, which gave rise to the winter 
vacation; the time of Lent and Easter, which created that 
in the spring; the time of Pentecost, which produced the 
third; and the long vacation between Midsummer and 
Michaelmas, which was allowed for the haytime and har¬ 
vest. All Sundays also, and some particular festivals, as 
the days of the Purification, Ascension, and some others, 
were included in the same prohibition; which was esta¬ 
blished by a canon of the Church, A.n. 617, and was forti¬ 
fied by an .imperial constitution of the younger Theodosius, 
comprised in the Theodosian code(e). 

Afterwards, when our own legal constitution came to be 
settled, the commencement and duration of our law Terms 
were appointed with an eye to those canonical prohibitions; 
and it was ordered by the laws of King Edward the Con¬ 
fessor (/), that from Advent to the octave of the Epiphany, 
from Septuagesima to the octave of Easter, from the As¬ 
cension to the octave of Pentecost, and from three in the 
afternoon of all Saturdays, till Monday morning, the peace 
of God and of holy Church shall be kept throughout ail the 
kingdom. And so extravagant was afterwards the regard 
that was paid to these holy times, that, though the author 
of the Mirror (g) mentions only one vacation of any con¬ 
siderable length, containing the months of August and 
September, yet Britton is express {h) that in the reign of 

(«) Spelman, Of the Terms. (g) C. 3, s. 8. 

(/) C. 3, De Temporibiu et Die- (A) C. 53. 

bus Pacis. 
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[King Edward the ^rst, no secular pleas could be hel(J, nor 
any man sworn on the Evangelists, in the times of Advent, 
Lent^ Pentecost, harvest, and vintage, the days of the great 
litanies, and all .sol^raA festivals. But^he adds, that the 
bishops'did. iieveftheless grftnt dispensations, (of which 
many are preserved in>Rymer*s Jt'adera^i),) that assizes 
and juries might be taken in some of these holy seasons. 
And Soon afterwards a general dispensation was established 
by the statute of Westminster the first, (3 Edw. c. 51,) 
which declares that, ** by the assent of all the prelates, 
“ assize of novel disseisin, rnor (ancestor y and darreujn present- 

menty shall be taken in Advent, Septuagesima and Lent; 
** and that at the special request of the king to the bishops.” 
The portions of time that were not included within these 
prohibited, seasons fell naturally into a fourfold division, 
and, from some festival day that immediately preceded 
their commencement, were denominated the Terms of St. 
Hilary, of Easter, of the Holy Trinity, and of St. Michael; 
which Terms have been since regulated and abbeeviated by 
several acts of parliament (/£>.] Their present regulation 
depends oji the statute 11 Geo. IV. & 1 Will. IV. c. 70, 
amended by 1 Will. IV. c. 3. 

At the time when the statute 11 Geo. IV. & 1 Will. IV- 
c. 70, was passed, Michaelmas Term began on the 6th 
November and ended on the 28th of the same month; 
Hilary Term began on the 23rd January, and ended on 
the 12th February, unless any of these four days hap¬ 
pened to fall on a Sunday—for then tlie Term began or 
ended on the day following; Easter Term began on the 
Wednesday fortnight after Easter Sunday, and ended on 
tlie Monday three weeks afterwards; Trinity Term on the 
Friday after Trinity Sunday, and ended on the Wednesday 
fortnight after it began (Z). Two of the Terms thus de- 

(f) Temp. Hen. 3, panim. mas Term, by 16 Car. 1, c. 6; and 

\k) Prior to these Acta, Trinity 24 Geo. 2. c. 48. 

Term, in particular, had been regu- (I) Christian's Blackstoiie, vol.iii. 
lated by 82 Hen. 8, c. 21; Michael- p. 278. 
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pendod on the moveahh feasts of Easter and Trinity, which 
was attended with some inconvenience. But by this sta¬ 
tute, and by the statute 1 "Will. .IV. c. 3, they are now 
fixed to certain periods; and all the four Terms are other¬ 
wise newly regulated; it being provided that Hilaiy Term 
shall begin on the 11th, and end' on the 31st January; 
that Easter Term shall begin on the 15th April, and end 
on the 8th May; that Trinity Term shall begin oh the 
22nd May, and end on the 12th June; and that Michael¬ 
mas Term shall begin on the 2nd November, and end on 
the 25th. And it is further enacted (m), that if the whole 
or any number of the days intervening between the Thurs¬ 
day before and the Wednesday next after Easter Day, fall 
within Easter Term, there are to be no sittings in hanc on 
any of such intervening days (n), but the Term shall be 
prolonged and continued for such nignber of days of 
business as shall be equal to the number of the intervening 
days before mentioned, exclusive of Easter day: and the 
commencement of the ensuing Trinity Term is in such case 
to be postponed, and its continuance prolonged for an 
equal number of days of business (o). And further (j>), 
that in case the day of the month on which any Term is to 
end shall fall on a Sunday, then that Monday next after 
shall be deemed to be the last day of tlie Term. The case 
of the day of the month on which the Term is to begin 
felling on a Sunday, is not provided for by these acts. It 
has been decided, however, that,, for the purpose of com¬ 
putation, the Sunday must in that case be considered as 
the first day of the Term; although, as the courts do not 
sit, no judicial act can be done, or supposed to be done, 
till the following Monday {q). 

(m) 11 Geo. 4 & 1 WUl. 4, c. 70, them. 

8. 6. (o) See Wright«. Lewis, 9 Dowl. 

(n) As to siUing$ in bane, vide sup. 18d ; Donnes v. Boetock, ibid. ^241. 
p. 415. By 1 Will. 4,c. 8, s. 3,euch (p) 1 Will. 4, c. 3, s. 3. 
intervening days are nevertheless to (g) See Doe e. Roe, 1 Dowl. 63; 
be taken as a part of the Term, though Arch. Pr. by Chitty, p. 127, 8th edit 
there arc no rittinge in bane upon 
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With respect to the kind of proceedings which are con¬ 
ducted exclusively in Terra^ we may remark, that in general 
all sittings in hanc are of ihat .character. But the sittings 
in the courts of assize ttid nisi prius (r) are held for the 
most paft in Vacatioh; that is, during the intervals between 
the Terms: j^nd (with the exception of a reasonable period 
of partial recess (a),* viz. from 10th August to •24th October,) 
all proceedings taking place between the parties or their 
attomics, out of court, that is, not in the actual presence 
of the judges, may usually be transacted during the same 
intervals as well as in Term time(0; &nd by 17 Sc 16 Viet, 
c. 125, s. 95, the courts may now, (where they find it ex¬ 
pedient for the despatch of business,) hold sittings in banc, 
or for trial of issues in fact, at any time either in Term or 
Vacation, not falling within the period of recess above 
mentioned. And so much with respect to Terms—the 
' explanation of which seemed a necessary introduction to 
tlic*])roper subject of the chapter, viz. the proceedings in 
an action, to which we are now to invite the reader’s atten¬ 
tion. 

[The most natural and })crs])icuous way of considering 
the proceedings in an action, will be to pursue the order 
and method wherein the proceedings themselves follow 
each other, rather than to distract and subdivide the sub- 


(r) Vide sup. p. 415. 

(s) Reg. Geo. H. T. 1853, (Pr.) 
r. 9. As to the holidays ullowed in 
the common luw courts and offices, 
see € & 4 Will. 4, c. 42, s. 43; Reg. 
Gen. H.T.1853,(Pr.)r. 173. 

(/) Tlie practice on this subject 
was formerly very different. All 
writs must have been made return- 
abfe in term; every pleading and 
every entry of judgment, even when 
in fapt delivered or entered in va¬ 
cation, must always have been in¬ 
tituled of some antecedent term; 
the plaintiff*, though at liberty to de¬ 


clare in vacation, could not compel 
the defendant to plead until the sub¬ 
sequent term: and a party obtaining 
a verdict in vacation, on the trial of 
any issue, or any inquisition of da¬ 
mages, had also to wait in every rase 
until the term next following, before 
he could sign final judgment, or 
take out execution. (Second Report 
of the Common Law Commissioners 
appointed in 1828, p. 28.) It is with¬ 
in the last twenty-five years only that 
these inconveniences have ceased to 
exist 
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[ject by any more logical analysis.] The regular therefore 
and orderly parts of a suit at law.are these: I. The process; 
II. The pleadings; III. The trial and evidence; IV. The 
judgment; V. The proceeding ii» error (where the judg¬ 
ment is supposed to be erroneous); Vl.,The execution. 

I. To begin then, with the j»rocess :— 

The first object in an action is to procure the defendant’s 
appearance; in order that he may have an opportunity of 
being informed of the plaintiff s demand or complaint, and 
of encountering it in such manner as he may think fit. 

^ The term appearance, (whether applied to plaintifi' or de¬ 
fendant,) has reference to an antient state of practice, by 
which the litigant parties personally, or by their respective 
attornies, actually confronted each other in ^en court. 
But their appearance has fur centuries past ceased to be 
an actual one; and as regards the plaintiff, no particular' 
form is now used in substitution for it; but as regards*the 
defendant^ the form is observed of his delivering to the 
proper officer of the court, a memorandum importing either 
that he appears in person, or that some attorney, whose 
name is given, appears on his« behalf-—a practice that 
obviously secures the important object, of protecting de¬ 
fendants from the danger of having a judgment obtained 
against them by surprise. This appearance is previously 
commanded by a icrit, (or mandate from the sovereign,) 
which is termed, in technical language, the process in the 
action. 

The process in antient times comprised a variety of 
difierent writs, of different degrees of stringency, issued 
consecutively upon each other, where the first for any 
reason failed to be effectual (u). But it always began wiUi 
an original torit; which was an instrument issued out of 

(u) All these writs fell under the proeeUt to distinguish them fro«ti the 
common term of the proem ; and original writ, and also from writs of 
those subsequent to the first or ori- execution, which were termed Jlhol 
ginal writ were also called the menu proeem 
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Chancery, in the naftie of the sovereign, under the Great 
Seal, (instead of being merely under the seal of the court 
of common law itself, as'was. usual with other process,) 
commanding the sheridvto require the defendant to appear 
in the court of co.mihon lawy to answer to some particular 
cause of action in the jvrit set forth. This mode of com¬ 
mencing a suit, which (as we shall see hereafter (ar)) is 
not yet laid aside in the few real actions which still exist, 
was anticntly in universal use, and is a practice of remote 
antiquity. We may also take occasion to rcmaric here, 
that great technical importance was attached to a writ of 
this description. For as it had constituted* from time im¬ 
memorial tlie first step in the suit, and always set forth, (in 
general or special terms according to the nature of the 
case,) the circumstances upon which the suit was founded, 
it had incidentally the effect of defining the scope and 
' number of our legal remedies themselves; it being held 
that no action would lie unless the case was one for which 
a precedent could be found, in the Register gf Original 
Writs. Thus tlie law of writs, (that is, of original writs,) 
became in effect identical with that of actions, and the 
same remedy was described indifferently as a writ of tres¬ 
pass, (for example,) or of dower,—or an action of trespass, 
or of dower. In course of time, however, new modes of 
commencement were devised, by connivance of the judges, 
in order to avoid the expense of an original writ, (for which 
a hue or fee, of considerable amount, was in many cases 
payable to the Crown); and with the view also of enabling 
the Courts of Queen’s Bench and Exchequer to effect that 
encroachment or usurpation on the jurisdiction of the 
Common Pleas, to which we referred in a former part of 
this volume (y). We shall not encumber our text with 
any attempt to explain the nature of these devices, or the 
manner in which they severally operated, which are now 
become matters of mere curiosity (z). It will suffice to 
say that they had the effect of irregularly introducing, into 
(«) Vide post, bk. v. e. xi, (x) Vide sup. pp.890,n.(fi); 394i 

(y) Vide sup. pp. 890,894. n. (7«). 
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each of the three courts, the use of '►a variety of writs of., 
different descriptions by way of alternatives for the antient 
course of suing out an original writ under the Great Seal ; 
and that the result of this was, ait length, to involve the 
first stages of the suit in greai and unnecessary complexity. 
The Commissioners appointed in 1828 for inquiry into the 
course of proceedings at common !aw, having been conse¬ 
quently led to recommend the adoption of a simple and 
more uniform system (a), an act of parliament was even¬ 
tually passed for the purpose (6). 

But this system, though unquestionably comprising many 
capital improy|ments, has latterly been thought to have 
been too moderate and cautious in its deviations from the 
antient course: and has therefore been itself amended (at 
the suggestion of a succeeding commission), bj^ the 16 & 
16 Viet. c. 76 (called the Common Law Procedure Act, 
1862); and further amendments have now been recently ’ 
made by 17 & 18 Viet. c. 125, (called the Common Law 
Procedure Act, 1854 (c)). 

According to the method of proceeding established by 
these Acts (which in part retain, and in many important 
respects innovate upon, tlie antecedent practice (rf)), all 

(«) See First Com. Law Report (rf) The practice of the superior 
of the Commisioners appointed in courts of common law is now mainly 
1828. governed by these acts, and by such 

(b) 2 Will. 4, c. SO. General Rules as the courts have 

(r) The provisions of these Acts made thereon; viz. Reg. Gen. Hil. 
apply in general, not only to die T. 1858; Mich. V. 1854; E.T. 1855, 
superior courts of the common law 1856, 1857. It also depends, how- 
at Westminster, but to all courts of ever, in part, on former statutes, wiz. 
record in England or Wales, to 2 Will. 4,c. 39, 3 & 4 Will. 4. c. 67, 
which the Crown, by order in coun- and 1 & 2 Viet. c. 110; for where 
cil, may, from time to time, think the provisions of any of these, have 
proper to apply the same. The Acts been neither repealed nor altered 
also apply in general to tlie Court of by the Common Law Procedure Adts, 
Common Pleas in the county pala- such provisions are still in force; 
tine of Lancaster i and to the Court and the practice also in part dej^nds 
of Pleas in the county paladne of on the immemorial usage of the 
Durham. (See 15 8t 16 Viet. c. 76, courts, upon points which none of 
ss. 228, 229; 17 8c 18 Viet. c. 125, these Acts or General Rules affect, 
as. 100, 105.) (Sect. 229.) 
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..personal actions (e) kre to be commenced by a w^it of 

summons in a prescribed form(/),—viz., by a. writ issued 

ill the queen’s name out of the court in which the action 

‘ is brought, directed to the intended defendant, describing 

him as of the county and place where he isssuppesed to 

reside or be, and cornma/iding him to cause an appearance, 

(a term already explained,) to be entered fon* him in that 

court, tin an action at the suit of the plaintilF, within eight 

days after the writ shall be served {g) upon him, the de- 

feudaut (Jl). It is also to be indorsed with the name and * 

place of abode of the plaintilF’s attorney, and, where he is 

agent for another attorney in the country, with the name 

and place of abode of the latter; or if no attorney is > 

employed, then with a memorandum that it has been sued 

out by the plaintiff in person, mentioning particularly his 

])lace of residence (i). Moreover, if it be for payment of 

anv debt, the amount of the debt and costs claimed is to 
»• * 

be indorsed, w'ith a notice that if the amount be paid to 
the ])luintiff or his attorney within itbur days^from the 
service, further proceedings will be stayed (/tj. And it is 


(f) In the case of which 

the Act dues not seem to include 
under the term “ jiersonul action" 
(vide 15 & Id Viet. c. 7ii, s. ISi)), 
a special writ of sutnraous ia pro¬ 
vided, differing in some respects 
frui.i the ordinary one mentioned in 
the text. (Vide Sched. A. of the 
same,act.) 

(/) The form is in IB Sc 16 Viet, 
c. 76, sched. (A.) 

(g) 16 & 16 Viet. c. 76, s. 2, 
sched. (A.) 

(A) In the particular case of an 
action on a bill qf exchange or pro¬ 
missory note, if commenced within six 
months after it lias become payable, 
the plaintiff may by IS & 19 Viet, 
c. 67, proceed «uminar%, in the mau- 
iner described sup. vol. li. p. 116, 
VOL. III. 


11 . (q); and the writ will in that case 
deviate from the ordinary form, and 
command the defendant to obtain 
leave to appear, and ajipear within 
tnelvc days after tlie service. 

(t) 16 & 16 ITict. c. 76, s. 6. 

(A) Ibid. sect. 8. The defendant 
is at liberty, however, notwithstand¬ 
ing such payinent, to have the costs 
taxed: and if more than one-sixth is 
disallowed, the plaintiff’s attorney 
will have to pay the costs of taxation. 
(IbUi.) With respect to all the in¬ 
dorsements here mentioned, it is to 
be observed that their omission does 
not render the writ void. It is only 
an irregularity rendering it liable to 
be set aside or amended. Ibid, 
sect. 20. 


O O. 
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in t);ie option also of the plaintiff, ih any case where his 
claim is fqr a debt, or liquida,ted sum of money, and the 
defendant resides within the jurisdiction of the court, to 
make a special indorsement of particulars of the claim, 
in such summary form as the Common Law Procedure 
Act, 1852, prescribes®. 

This writ remains in force for six calendar months; at 
any time before the expiration of which, supposing it not to 
have been yet served, it may be renewed (in order to keep 
the suit alive) for a similar period; and such renewal may 
be repeated as often as there may be occasion, all renewals 
being effected by the simple method of procuring a stamp 
to be impressed upon it by the proper officer (jw). One or 
more concurrent writs may also be issued at any time within 
the first six months, and will remain in force to the end 
of that period, and are capable, like the primary one, of 
being renewed; these being in the same form with the pri¬ 
mary one, except that tliey have the word “ concunent” 
impressed upon them by the proper officer («),—and being 
intended for the convenience of the plaintiff, who, in the 
case of joint defendants residing in different places, or of a 
sole defendant whose residence is unknown, may wish to 
be supplied with several writs of the same tenor, with a 

(/) See the form of such special in- covered is a fixed sum of money, or 
dorsement, 15& 16 VicLc. 7d,sched. in the nature of a debt, or on a 
(A.), No. 4. The cases in which this guarantee, (whether under seal, or 
special indorsement may be made, not,) where the claim against the 

are thus defined : All cases where principal is in respect of such debt 

the plaintiff resides within the ju- or liquidated demand, bill, cheque 
risdiction of the court, and the or nota.^ 15 & 16 Viet. c. 76, s. 
claim is for a debt or liquidated de- 25. See Rogers v. Hunt, 10 Exch. 
mand in money, with or without in- 474; Rodway o, Lucas, ibid. 665. 
teirest, arising upon a contract ex- (la) Ibid. sect. 11. (See Black v. 
press or implied, as for instance a Green, 15 C. B. 262.) The stamp 
bill of exchange, promissory note or should besr upon it the date of the 
cheque, or other simple contract renewal. 

debt, or on a bond or contract under (n) Ibid, sect 9. The' stamp 

seal for payment of a liquidated should bear upon it the deOe of is- 

amount of money, or on a statute suing the concurrent writ, 
where the sum sought to be re- 
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view to contemporanfcous service, or attempts at service, in 
different localities (o). , 

The writ, either primary’or concurrent, (duly renewed, if 
' reneifCal has become neaessary,) must not only be served, 
but the service of’it must, (wliere practicable,) he 9. personal 
one {p ); that [s, a copy of it must be left with the defendant 
in person, showing him at the same time the writ itself, if 
he BO requires (^). But if personal service should be found 
impracticable, then the plaintiff is entitled to apply to the 
court out of which tlie writ issued, or to a judge, for an 
order that he should be at liberty to proceed as if personal 
service had been effected; which order, (subject to any 
condition that the circumstances may seem to require,) the 
court or judge is empcfwercd accordingly to make, on 
being satisfied that reasonable efforts have been used to 
effect personal service, and either that the w'rit has (;ome to 
*the defendant's knowledge, or that he wilfully evades the 
service of the same, and has not a])peared thereto (r). 

Supposing personal service to be effected, and no ap¬ 
pearance to be entered by the defendant pursuant to the 
exigency of the writ, or supposing an order dispensing 
with personal service to be obtained, then, in either case, 
if the writ has a special indorsement of particulars, (which 
it will be recollected can occur only in the case where the 
claim is for a debt, or liquidated sum of money,) the plain¬ 
tiff is entitled to sign final judgment forthwith, e&for want 

(o) By 15 & 16 Viet c. 76, s. 14, corporation. If against the inha. 

the writ of summons may be served bitants of a hundred or other like 

in any county. district, on the high constable or one 

Xp) Ibid. sect. 17. of the high constables. If against 

(y) As to personal service, see the inhabitants of any franchise, 
Goggs D. Lord Huntingtower, 12 liberty, city, town or place not be- 
Mee. & W. 503; Christmas «. Eicke, ing part of a hundred or other like 
6 D. & L. 40. If the writ be issued district, on some peace officer there, 
against a corporation aggregate, it of. Sect. 16. (See Walton v. Uni. 
may be served on the mayor or other versal Salvage Company, 16 Mee. & 
head officer, or on the town clerk, W. 438.) 
clerk, treasurer, or secretary of the (r) Sect. 17. 

O O. 2 
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of apj>earance{s). And this judgmenL may be for any sum 
not exceedijig the sum indorsed' on the wfit, together with 
interest at the rate specified, (if dny,) to the date of the judg¬ 
ment; and with a regulated sum'for costs; or if the plain¬ 
tiff be not content with the regulaie4 coste, then such 
amount of costs as the court shall tax in .the particular 
case {t). 

But where, on the other hand, upon personal service be¬ 
ing effected, an appearance is duly entered pursuant to the 
writ, the plaintiff is, of course, not entiled to sign judg¬ 
ment: nor is he even allowed to do so where an order 
dispensing with personal service has been obtained, if the 
writ bears no special indorsement of particulars. In either 
of these cases his course is to d6liver to the defendant, in 
case he have entered an appearance, or if he have not, to 

(<) 15 & 16 Viet. c. 76, B. 27. chequer would make an order to 
Prior to this Act, it waa an in- apply it in satisfuction of the plniii- 
Viiriable rule in every personal tiff’i clsiiin. As jtidginent may now 
action, that, until the defendant be si.qned for want nf appruramv, 
had appearAif no judgment in the proveas of outlawry in the case 
action could in any case be awarded, above described is no longer ne- 
But if he failed to appear after a cessary; (sec 15 & 16 Viet c. 76, 
personal service had been effected, a. 21>;) but this process is iilsu 
the plaintiff might cause an ap- competent to the plaintiff, wliere, 
penrance to be entered for him, q/'/erjudgmetit, defendant is returned 
(commonly known us an appearance non est imentas to a w'rit of capias 
see. stat.); and where a personal ad sati^adendum issued against 
service had proved impracticable, the him: and in this case it is a process 
plaintiff might obtain leave to take still in use. 

out a writ of distringas against his (f) 15 & 16 Viet c. 76, s. 27. 

goods and chattels; and where tite (See as to interest. Rod way v. Lucas, 

defendant bad no goods capable of 10 Exch. 665 ; and as to costs,' Reg. 

being seized, and was returned non Gen. HU. T. 1853, r. 1.) Under such 

est inventus, the plaintiff might fe- circumstances, however, the defend- 
sort to process of outlamy against ant may, even after final judgment 
him. If the defendant, after being has been signed, be let in to defend, 

duly exacted and proekamd under upon an application supported by 

this process became an outlaw, all satisfactory affidavits, accounting for 
property that he might have was the non-appearance, and diaelosing 
forfeited and seized into the hands a defence upon the merits. 15 & 16 
of the Crown; but the Court of Ex- Viet c. 76, s. 27* 
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file in court for his ule(u), a declurationf that is, a wsitten 
statement, according to a prescribed form, of the nature of 
the claim or complaint on which* the action is founded; %nd 
as this is the first of a.scries of mutual allegations which the 
parties al'e allowed to interchange with the view to the 
development Of the point in controversy between them, 
(which allegations are technically called pleaclinffSf) we 
have thus arrived at the second stage of the suit. 

We must revert, however, to the subject oF process in 
order to observe that the account above given of it always 
supposes the defendant to reside within the jurisdiction of 
the court. When he resides out of it (x) there is some va¬ 
riation. The time for appeamiice in such case is regulated 
by the distance, from England, of the place where he re¬ 
sides; and ithe court or judge, upon being satisfied tliat 
.there is a cause of action which arose within the jurisdic¬ 
tion (;/), or in respect of a breach of a contract made within 
the jurisdiction, and that the writ was personally served, 
(or that reasonable efforts were made to do so,) und that it 
came to the defendant’s knowledge, and that cither he wil¬ 
fully neglects to appear, or is living out of the jurisdiction 
in order to delay his creditors,—may direct from time to 
lime that the plaintiff shall be at liberty to proceed in the 
action, in such manner, and subject to such conditions, as 
BPem fit. In tliis case, too, no special indorsement of par¬ 
ticulars is used; and though where the writ is for payment 
of any debt, it should be indorsed with the amount of the 
debt and costs claimed, in like manner as if the defendant 
resided within the jurisdiction; yet the time limited for 
payment should not be confined to four days, but, extended 
to the same period as is limited by the writ for appear- 

(tt) 15 & 16 Viet. c. 76, s. 28. The in the proper office of the court 
declaration and all the subsequent («; The act of 15 & 16 Viet. c. 
pleadings ere in general delivered out 76, here adds the words, “ in any 

of court, between the jiarties or their place except in Scotland or Ire- 
.'ittoruies; but where tlic defendant land.*^' (Sect. 18.) 
makes default in appearance, the de> (y) See Forbes v. Smith, 10 Exch. 

claration is not so delivered, hut filed 717; Green v. Braddyll, 1 H. & N. 60. 
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ance/z). The plaintiff also cannot Hn such case obtain 
judgment ibr v^ant of appearance, without first giving 
proof, in such manner as the Act specifies, of the amount 
of the debt or damages sipstain^d (a).. In addition to 
which, it is to be observed, that, suppoisii^ the defendant 
to be not only resident abroad, bu^. a foreigner, he is to be 
served with a notice explanatory of the proceedings, in 
such form as in the Act set forth (6). ' 

It will alsb be proper to advert here to a collateral inci¬ 
dent, which may occur in the case of a defendant resident 
within the jurisdiction, at the time that the writ issues, but 
suspected of an intention to abscond from the realm, in 
order to place his person and property out of reach, and 
consequently to render any judgment that may be ulti¬ 
mately obtained against him fruitless. Under such circum¬ 
stances, if the plaintiff can show upon affidavit, to the 
satisfaction of a judge of one of the superior courts, that 
he has a cause of action against any defendant to''the 
amount ofi 201. or upwards, or has sustained damage to 
that amount, and that there is probable cause for believing 
that such defendant is about to quit England, the judge 
will make an order that the defendant be held to bail 
for such sum (not exceeding the amount of the debt or 
damages), as shall appear expedient (c). This order may 
be made at any time between the commencement of the 
action and final judgment; and having obtained it, the 


(z) 15 & 16 Viet c. 76, s. 18, 
sched. (A.), Mo. 2. 

(a) IS & 16 Viet. c. 76, 8. 18, 
sched. (A.), Mo. 2. 

(6; Ibid. 8.19, sched. (A.), No. 8. 
(c) 1 & 2 Viet. C.110, 8.3. As 
to the affidavit required for obtain¬ 
ing such an order, Bee the following 
cases; Gibson v. Spalding, 11 Mee. 
& W. 173; Arhcnheira v. Cole- 
grave, 13 Mee. & W. 620: Diamelg 
e. Fielding, 16 Mee. & W. 200; 
Graham v. Saiidrienelli; Talbot v. 


Bulkeley, ibid. 191; Fontifex v. 
De Maitgoft, 17 L. J. (Ex.)'33; 
Hargreavese. Hayes ,5 Ell. Si Bl.272. 
Such an evder has been refused in a 
proceeding to revive a judgment. 
(Agaesiz v. Palmer, 5 Man. 8r G, 697.) 
Ab to an application to set aside the 
order, zee Peglcr v. Hislop, 17 L. J. 
(Ex.) 53. Various provisions^as to 
bail are made by Reg. Gen. Hil. T. 
1853, (Pr.) r. 81—111, 130, 132, 
134. 
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plaintiff is at liberty if o sue out a writ of capias ad respon- 
dmdumy directing the sheriff to arrest the defendant ((f)* who 
remains in custody on such'arrest, until he shall have either 
'given a bail bond'to the theriff, with reasonable sureties (£), 
or made a deposit.of^ the amount for which the arrest was 
ordered, together with 10/. for costs (/). The object both 
of bail bond and deposit, is to afford security to the plain¬ 
tiff, tlmt afterwards, viz., within eight days inclusive from 
the arrest (y), the defendant shall put in bail to the action, 
that is, procure two responsible persons, (being either 
housekeepers or freeholders,) to enter into a recognizance, 
engaging that in the event of judgment being given against 
defendant he shall either pay the debt or dam^es and 
costs, or render himself to prison in satishiction thereof, 
or that they will tliemselves make payment thereof on his 
behalf (A). But it is now time to return to the progress of 
the suit. 

II. We resume, therefore, secondly, the consideration of 
i\\Q pleadings. By the Common Law Procedure Act, 1852, 
the same which has chiefly amended the course of the 
process, great alteration also has been introduced into the 
course of the pleadings (i); the object of the reform being 

(d) As to the manner of an ar- shall be conaidered as an arreat 
rest, see Ciiitty'a Burn, “ Arrest.'’ under the capita* to be subsequently 

(e) As to proceedings against the isqped. As to this statute (called 

bail, vide Betts v. Smyth, 2 Q. B. The Absconding Debtors’ Arrest 
113; 17 & 18 Viet. c. 125, 8. 90. * Act), see Masters v. Johnson, 8 

(/) 1 & 2 Viet c. 110, B. 3—7. Exeb. 63; Eld v. Vero, ibid. 655. 
See Welchman «. Sturgis, 6 D. & L. (i) From a period of very remote 
739. antiquity down to the time of pass- 

(g) Lush, Pr. p. 538, 2nd ed. ing of this Act, the pleadings were 

(4) It is provided by 14 & IS of a highly artiScial character, and 
Vitit. c. 52, in aid of the proceeding had been elaborated by the care of 
by capjiM above described, that the judges and practitionersduringmany 
creditor may, even before any ac- successive centuries, into a regular 
tion Is brought, apply to a commis- system or science called pleading, or 
sioncr in bankruptcy, or a judge of more popularlyspectalp/eadti^,which 
a county court, for a warrant to ar- constituted a distinct branch of the 
rest; and that any arrest thereon law, with treatises and professors of 
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to establish a new or amended met||iod built on the old 
foundations^ but with an improved design as regards the 
objects of simplicity and despatch. 

The general result contemplated by the present method, 
(entirely following in this resj^ct the niethod whioh it sup¬ 
planted,) is the development of the point in controversy 
between the parties, in order that if it should turn out to 
be matter of law, it may be ref^red to the decision of the 
judges of the court, or if matter of fact, to trial by jury, 
or such other method as the law may have provided for 
the trial of a question of that particular kind. When this 
result is attained, the parties are said to be at issuer (ad 
cxitufttf) or at the end of their pleading, and the emergent 
question itself is termed the issue; and, according to the 
nature of the case, may turn out to be either an issue in. 
law or an issue infant. 

The manner in which the parties are thus brought to 
issue, remains also in substance the same as formerly, 
though in .many respects simplified. A general idea of it 
may be obtained from the following explanations. 

First, we may remark, that the pleadings or mutual alle¬ 
gations are always to consist of matter of fact^ and of 
fact only—for all matters of law are judicially noticed by 
the court, and supposed to be known by the adverse parly 
also, or to the pleader who conducts the altercation for 
him: and therefore the allegations on either side, of the 
facts respectively relied upon, will always suffice to de- 
velope the legal positions which apply to the case between 

its own. It was a system highly to impair its value or not, in other 
rated by our antieiit lawyers, and had reapects, exp^riotice alone can de¬ 
al least the merit of developing the cide. The ^stem, however, may 
point in controversy with the se- yet receive further improvement 'by 
verest precision. But its strictness such General Rules as the judges 
and subtlety were a frequent subject may hereafter make. Aa to their 
of complaint; and one object of the power in this respect, see 13 & H 
Common Law Procedure Act, 1852, Viet. c. 16; 15 & 16 Viet. c. 76, 
was to relax and simplify its rules. s. 228; 17 fit 18 Viet. c. 125, s. 97 ; 
Whether the effect of this will be 18& 19 Viet. c. 26. 
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the parties, and the |uestion or questions of law, (if.any,) 
which are in dispute between them. It is also a rule of 
the same general nature, that in their allegation of fact, the 
pleaders are to abstfiin*fron\ any statement of the evidetice 
by which the fact# is to be established ; for matter of evi¬ 
dence, though essential, for the consideration of the jury, 
by whom the issue or question of fact is ‘to be tried, is 
superfluous so far as the object of pleading is concerned, 
—which is merely to ascertain whether the question is 
inattgr of fact or matter of lavi^ and if the former, to de- 
vclope it in a shape sufficiently precise to show its general 
nature and import—but not to determine on which side of 
the question the truth lies, that being the province, not of 
pleading, but of trial. 

These principles being premised, we may proceed to a 
general i'.xamination of the nature and order of the plead¬ 
ings themselves. 

The first of these is the declaration (narratio). This, as 
well as every subsequent pleading, is to be hitituled of the 
proper court, and of the day of ihe month and year when 
pleaded (k). At the commencement also of the declaration, 
and in the margin of it, is always to be inserted some 
county, called the vqritie in tite action; the object of its 
insertion being to show in what county the plaintiff lays the 
action; that is, proposes to have the action tried, in the 
event of arrival at an issue in fact to be tried by jury. In 
local actions, the venue must be alleged according to the 
truth of the fact; in transitory one8(/), the plaintiff may 
lay the action in what county he pleases, subject to the 
right of the defendant to apply to have the venue changed; 
which alteration will in general be ordered (m) upon 

(k) 15 & 16 Viet c. 76, s. 64. Gen. Hil. T. 1863, r. 18.) An to the 

(l) , As to local and transitory bc« application to change venue, &c., 

tiona, vide Bup. p. 461. sec De Rothschild o. Shilston, 8 

(m) No venue shall be changed Exch. 603; Begg e. Forbes, 18 C. 

without special order of the court B. 614. 

orajudge, except by consent (Reg. 
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affidayit that the cause of action aiOise wholly in some 
other county; though the plaint^ has, on the other, hand, 
the opportunity of opposing such order, by showing that 
evidence material to the support ‘6f hU case arose in the 
county where the venue is laid. The ^ declaration then 
proceeds to allege, in short and precise terms, the circum¬ 
stances of the’ plainthTs complaint, so as to show him 
entitled to maintain his action; and concludes with an 
allegation of tlie amount of damages which he claims of 
the defendant (n). n 

After the plaintiflT has delivered his declaration, it is the 
defendant’s turn to consider in what manner it shall be 
encountered; and be is to address himself to this subject 
in the following manner. If the declaration be framed so 
as to prejudice, embarrass, or delay the hiir trial of the 
action, he is entitled to apply to the court or a judge to 
have it struck out or amended. Or supposing no such 
objection to the frame of the declaration to arise, yet if 
the matter M contains, appear on the lace of it substantially 
insufficient, in point of law, to entitle the plaintiffi to tlie 
redress he claims, the defendant’s course is to demvr ; that 
is, to deliver a written formula, called a demurrer^ (from 
dtmorarif) importing that he denies, the sufficiency, and 
will wait the judgment of the court whether he is bound 
to answer (o). If, on the otlier hand, the plaintilf*s state- 


(n) Examples of the manner in 
i\hich some of the more ordinarjr 
cfiuscB of action should be stated in 
the declaration, are given in IS & 16 
Viet. e. 76, sched. (B.) It is to he 
observed that where the declaration 
is for a delit or liquidated demand, 
and no special indorsement " was 
uimn the writ of summons, the prac¬ 
tice requires that there should be 
delivered collaterally with the de¬ 
claration, and at the same time with 
it, the partieutan of the plaintijPe 
demoHdf containing a more detailed 


account of the nature and amount 
of his claim. (Reg. Gen. Hil. T. 1853, 
(Prt^ rr. 19, 20.) But where tlnare 
has been a special indorsement of 
particulars on the writ of summons, 
no other particulars than those so 
indorsed are required. (15 & 16 
Viet. c. 76, a. 26.) 

(o) A demurrer must be in the 
form prescribed by 15 St 16 Viet, 
e. 76, a. 89. It waa formerly either 
general or epecial, that is,'it either 
objected in general terms only, or 
set forth a particular objection. 
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ment appears ex fa^je sufficient in point of law, tl^ de¬ 
fendant’s course is to plead; that is, to deliver.a plea; the 
genei;^! object of which, is to make answer in point of/act 
to the declaration.. flT he. neither demurs nor pleads 
within the time allowed by the practice of the court for 
that purpose,‘the p\,aintijf will be entitled to sign judgment 
against him as for default of plea ip). 

Thfe plea may be either dilatory or peremptory, Dila- . 
tory picas, (which by statute 4 Ann. c. 16, cannot be re¬ 
ceived unless supported by affidavit of their truth (^),) are 
founded on some matter of fact not connected with the 
merits of the case, but such as may exist without impeach¬ 
ing the right of action itself; and are either pleas to the 
jurisdiction^ showing that by reason of some matter therein 
stated, the pase is not within the jurisdiction of the court;' 
^ or picas of suiqwnsion, showing some matter of temporary 
incapacity to proceed with the suit; or pleas in abatement, 
showing some matter for abating or quashing the declara¬ 
tion. The eHect of such a dilatory plea is, that^if success¬ 
ful, it defeats the particular action, leaving the plaintiff at 
liberty to commence another in a better form, if the case 
should be such as to admit of an amendment of that de¬ 
scription (r). On the other hand, peremptory pleas, (more 
usually called pleas in bar,) are founded on some matter 


And by 27 Eliz. c. 6, and 4 Ann. 
c. IS, it was provided, that all ob¬ 
jections of mere form were to be 
raised in the shape of special, and 
not of general, demurrer. But now 
by 15 & 16 Viet o. 76, s. 51, no 
pleatling shall be deemed insufficient 
for any defect which could hereto¬ 
fore only..be objected to by special 
demurrer. 

As to judgment in default of 
plea, se^ Lush, Pr. p.617, 2nd edit. 

{q) This affidavit may he waived 
by the plaintiff. Graham v. Itigle- 
by, 4 Exch. 651. 


(r) Picas of misnomer ot the plain¬ 
tiff or defendant, and of nonjoinder of 
a necessary party as defendant, were 
till lately among the most frequent 
instances of dilatory pleas; but the 
temptation to a vexatious use of 
them is now much diminished by the 
effect of certain enactments. See as 
to the former, 3 & 4 Will. 4, c. 42, s.* 
11; as to the latter, sect. 8 of the 
same statute; and 15 8c 16 Viet. c. 
76, 88. 38, 30. As to the plea in 
abatement of the nonjoinder of a 
party as plaintiff, >ee ibid. sect. 36 
and Reg. Gen. Hil. T. 1853, r. 6. 
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tending to impeach the right of action if^self; and their effect 
consequently is to defeat the plamtifTs claim altogether. 

Pleas in bar are subject also to various divisions. For, 
first, they comprise the class of general issues^ which are 
denials of the whole nmtter ih the declaration, of at least 
of the principal fact upon which, it is founded,—as (in 
lirespass, or trespass on the case,) that the defendant is not 
guilty (s) ; (in debt on bond or other deed), that it is not his 
deed; (in debt on simple contract^, that he never was in¬ 
debted as alleged; (in assumpsit), that he did not promhse 
as alleged; —while all other pleas in bar are distinguished 
from the general issues, by the term of special pleas. Again, 
pleas in bar are distinguished from each other, according 
to their subject matter, as pleas in justification or excuscy 
and pleas in discharge. A plea in justification or excuse, 
is one that tends to show that there was never any right of 
action; as where in trespass for assault and battery, the 
defendant pleads son assault demesney viz. that it was' the 
])laintitf’s «i>wn original assault; or in an action on the 
case for slander, that the words, alleged to have been 
spoken of the plaintiff, arc true. But pleas in discharge 
are those which show that the cause of action, though 
once existing, has been barred by matter subsequent; as 
by payment, or release, or accord and satisfaction, or by 
a statute of limitation, or a set-ofjf {t); which last oc¬ 
curs whore the plaintifRsues for a debt, and the defendant 
alleges a reciprocal debt due to him from the plaintiff, 
and claims to have it allowed by way of discharge from 
the action, either wholly or in paift, as the case may be (v). 

(c) As to the plea of Not Guilty particulars of set-oiT see Reg. Gen. 
by statute, see Kdwards v. Hodges, llil. T. 1853, r. 19. 

15 C. B. 477. (») Examples of tlie prdper man-" 

(0 This plea of set-off answers ner of pleading different pleas are 

very nearly to the compirMa/to or ftop- given in the 15 & 16 VicL c 76. 

of the civil law. (Ff. 16, 2, 1.) sched. (B.); where may be found 

It was not allowed at the common most of the general issues, and the 

law, but is given by 2 Geo. 2, c. 22, most ordinary pleas and replications, 

s. 13, and 8 Oeo. 2, c. 24. As to 
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With respect to pleas in bar, however, it is a funda¬ 
mental rule, that thej^must either traverse (jc) (that is,*deny) 
the matter of fact in the 'declaration, or confess and amid 
it; that is, admitting it*to be true, show some new matter 
of fact tending to obviate or take off its legal effect (^). 
Thus, the general’issue of not guilty, in an action of tres¬ 
pass for assault arid bhttery, denies the act of violence 
allegod ,* while, on the other hand, the plea of son assault 
demesne, in tlie same action, confesses that act, but avoids 
it by showing circumstances of excuse or justification. So 
in an action of debt, or assumpsit, for goods sold and deli¬ 
vered, the general issue of never indebted traverses the 
sale and delivery; a plea of payment confesses both, but 
avoids them by showing matter of discharge. And a plea 
tliat does not conform to this rule, will in general be either 
insufiicieut*iu substance, so as to entitle the defendant to 
demur, or at least will be embarrassing in its form, so as 
to entitle him to apply to have it struck out or anicnded. 
Yet to this rule there arc some exceptituis. Tlius the de¬ 
fendant in an action for a debt or liquidated demand, may 


{x) It IK provided by 15& 16 Viet, 
c. 7-6, 88. 76 — 76, “ that a defendant 
“ may either traverse generally such 
" of the facts contained in the decla- 
ration as might have been denied 
by any one plea; or may select and 
“ traverse separately any material 
** allegation in the declaration, al- 
** though it might have been in- 
eluded in a general traverse." 
Also, " that a plaintifT shall be at 
*' liberty to traverse the whole of 
" any plea or subseguent pleading 
" of the defendant by a general de- 
" nUl, ^or, admitting some part or 
parts ttiereof, to deny all the reet; 
** or t<^ deny any one or more alle- 
" gtftions." Also, " that a defendant 
** shall be at liberty in like manner 
** to deny the whole or part of a re- 
" plication or subseijucnt pleading 


" of the plaintiff." ' 

(>/) It will be ])roper to notice 
here, that by a recent alteration of 
a very remarkable kind, as calling 
on the Common lam courts to take 
notice of the doctrines of Equity, it 
is provided, that in any cause in 
which, if judgment were obtained 
against the defendant, he would 
be entitled upon equitable grounds 
to relief, he may plead the facts, 
which entitle him to such relief, by 
way of defence; and such plea 
shall begin with the word% " For 
defence on equitable grounds," or 
words to the like effect (17 & 18 
Yict. c. 125, B. 83). This enactment 
however is qualified by a proviso, 
enabling the court, under circum¬ 
stances, to strike out such plea; as 
to which vide post, p. 676, n.(/). 
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avail himself of a plea of tender that is, he may 
plea<f that he has been always o^dj^to pay the debt de¬ 
manded, and before the commencement of the action ten¬ 
dered it to the plaintiff, and now borings it into court, teady 
to be paid to him;—or he m|iy, in most'actions, resort to 
a plea of payment of money into canrt; viz. that he brings a 
certain sum of money into court, ready to he paid to the 
plaintiff, and that it is enough to satisfy the plaintiff’s 
claim (6);—or in any action, he may have occasion to 
plead by way of €8toppd{c)\ as that the plaintiff ought 
not to be permitted to make a particular allegation, because 
he has formerly done some solemn act, (as by deed under 
his hand and seal,) involving an assertion to the contrary. 
As to all which pleas, it is evident that they are in the 
nature of exceptions to the general rule above stated. For 
in the two first, (admitting, as they do, the tight of ac¬ 
tion,) there is a confession, without avoidance; and in 
the last, there is neither traverse, confession, nor* avoid¬ 
ance {d). 

(a) As to the pica of tender, see servant; and where pleaded only by 

Eckstein «. Reynolds, 7 A. & E. 80; one of several defendants, it can be 

Poole V. Tunbridge, 2 Mee. & W. pleaded only by leave of the court 

223. As to the law relative to a or a judge. (15 & 16 Viet. c. 76, s. 

tender in bank notes, gold, silver, 72). 

&c., vide sup. p. 820; vol. ii. p.532. ■ (c) As to estoppel, vide sup. vol. 

(5) The effect of this plea (which i. p. 482, n. (d). 

is given by 3 & 4 Will. 4, c. 42, B. 21, (d) At the time of passing the 

and the form of which is amended Common Law Procedure Act, 1852, 

by 15 8e 16 Viet, c. 76, s. 71), is, that 15 & 16 Viet. c. 76, it was a rule that 

it puts the plaintiff to the alternative the defendant could not plead Q>e> 

ofeither accepting the proposed sum, daily such matter as amounted in 

or proceeding at his peril so far as effect to the general issue, but must 

future costs are concerned. (As to plead the general isiue in terms; it 

the effect on costs, see Reg. Gen. being essential tdf the nature of a 
Hil. T. 1858', r. 12.) But it is not special or affirmative plea, that^the 
allowed in actions for assault and matterof it should be such as-to give 
battery, false imprisonment, libel, some eotoitr to the plaintiff's ^jaim,— 

(except in the particular case men< so that a plea that gave no cblour 
tioned, sup. p. 469), slander, mali- ought to be by way of traverse. Thus, 
cious arrest or prosecution, or de- if in an action of trespass the de* 
bauching the plaintiff’s daughter or fendant’s case was that he claimed 
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The plea being delivered, it is then to be encountered by 
the plaintiff, upon phi that if he fail to do so within the 
proper period (e), the defendant is entitled to sign judg¬ 
ment by default. In Encountering the plea, the plaintiff 
has the .same right *of applying to have it struck out or 
amended, if .its ^me be objectionable, as the defendant 
had with regard to the* declaration; or supposing no such 
objection to arise, is put to the same alternative of de¬ 
murring for substantial insufficiency in law, or pleading 


some matter of fact (/). If 
to replyf whiih he does by 

by feoffment with livery fioni A., by 
force of which he entered on the lauds 
in question, he could not plead the 
matter in that form, because it would 
amount to a*plea of not guilty of 
the trespass: and he was therefore 
obliged to plead not guilty. This 
rulc*however, might be evaded by 
expressly giving colour to the plain, 
tiff. Thus, in the rase supposed, 
the defendant, after setting forth his 
own title by feoffment with livery, 
might proceed to allege, (by a mere 
fiction,) that the plaintiff, claiming by 
colour of a prior deed of fenfl'ment 
without livery, entered: upon whom 
he entered; and might thus refer to 
the judgment of the court which of 
‘the two titles was the best. For 
colour thus expressly given cured the 
want of implied colour, which would 
otherwise have vit^ted the plea. 
^11 this subtlety however, (though 
curious as illttstratibg the close logic 
applied, in antient times, to the 
su bject^ of pleading,) is now very 
properly*set aside; for by 15 & 16 
Viet. c. 76, B. 64, colour, (that ia, ex- 
presl colour,) shall no longer b» ne> 
cesaary in any pleading. How far 
the rule itself that express colour 
was intended to evade, (via., that 


the plaintiff pleads, he is said 
delivering a replication; and 

prohibitory of a special plea amount¬ 
ing to tlie general issue,) has bei'ti 
affected by the Act, does not dis¬ 
tinctly appear. 

(c) The plaintiff must, as a ge¬ 
neral rule, reply within four days 
after notice to reply has been deli¬ 
vered to him by the defendant. 15 
& 16 Viet. c. 76, s. 5^. 

if) By a provision analogous to 
that already noticed, sup. p. 573, it is 
recently provided, by 17 & 18 Viet, 
c. 125, s. 8.'>, that the plaintiff may re¬ 
ply, in answer to any plea of the de¬ 
fendant, facts which avoid such pica 
upon equitable grounds, and such re¬ 
plication shall begin witli the words. 
For replication on equitable 
grounds,” or words to the like 
effect. But both enactments are 
Bubject (by sect 86) to the following 
proviso, “ that in it shall ap- 
” pear to the court or any judge 
'* thereof,thatanysuch equitable pica, 
” or equitable replication, cannot be 
” dealt with by a court of law, so aa 
” to do justice between the parties, 
'* it shall be lawful for such court or 
"judge, to order the same to be 
"struck out, on sueh terms as to 
"costs and otherwise, aa to such 
" court or judge may seem reason- 
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to this also the same alternative applies that was before 
notic^ in the case of the plea, viz. t^lat it must either tra¬ 
verse the last pleading, or confess and avoid it. But here 
also, as in the case of the plea, ihay occur an occasional ‘ 
exception to the regular course; for the plaintiff may some¬ 
times find it expedient to reply by way of estoppel {g); 
—or, in other cases, to reply by‘way of neto^ttssignmenty 
that is, to allege that he brought his action not for the 
cause supposed by the defendemt, but for some other cause, 
to which the plea at present pleaded has no application; a 
species of reply which, like the estoppel, neither confesses 
nor denies the matter of the plea, its true drift being to 
show that the plea is irrelevant, or beside the mark (Ji). 
But in general, the replication is subject, (as before stated,) 
to the alternative of traverse, or confession and avoidance; 
and upon the same principles are constructed all the subse¬ 
quent allegations that may occur on either side, until the 
pleading is exhausted (f). These we shall accordingly 
particularise no further, except by remarking that to the 
replication, the defendant may rejoin^ or deliver an answer 
called a rejoinder; that the plaintiff may answer tlie re¬ 
joinder, by a surrejoinder; that the defendant may upon 
that, deliver a rebutter; and that this may be followed by 
a surrebutter, on the part of the plaintiff; but beyond a sur¬ 
rebutter the pleadings seldom happen to extend: and after 
that stage, they are not distinguished by any separate 
denomination (J). 

able.” Upon the construction and (i) We may remark here, that as 
effect of the eimptments here in ques- some security ffer the regular and 
tion, see the following cases: Mines proper construction of the pleadings* 
Royal Seciedes e. Magnay, 10 Exch. all pleas, &c. (adth die exception of 
iS9 { Wood e. Copper Mines Com- those concludiiq^ to the country, and 
pany, 17 C. B. 561; Wodehouae v. afewotherB,)were formerly required 
Farebrotber, 5 £11. & Bl. 277. ' to be under toe signature of counael. 

(g) Vide aup. p. 574. But now by 15 & 16 Viet. c. 76, 

(4) By 15 & 16 Vkt. c« 76, a. S7, a. 85, such oignature ahall not be re- 

one new assignment only, shall be quired to any pleading, 
pleaded to any number of pleas to (j) Blockstone remarks (vol. iii. 
toe aame cause of action. p. 810), tost tlicse pleas, replica- 
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To the whole of thk series applies, the general rule,»that 
neither party can des^ or ^ vary from the title or defence, 
which^ he has *once insisted on. For this, (which is called 
a departure in pleading,) rnigh^ occasion endless altercation. 

' Therefore^ the^replication must support the declaration, and 
the rejoinder must support the plea, without departing out 
of it. As in^e case of pleading no award made, in con¬ 
sequence of* a bond of arbitration, to which the plaintiff 
replies, setting forth an actual award; now the defendant 
cannot rejoin that he hath performed this award, for such 
rejoinder would be an entire departure from his original 
plea; whfeh alleged that no such award was made (A).] 

At some stage of this series, more or less remote, it is 
obvious that the parties will necessarily be brought to ieme ; 
for as the allegation of new matter cannot be interminable, 
(particularly where no departure is allowed,) they must at 
length arrive, (if no objection to the form of the pleadings, 
as tending to embarrassment or delay, should arise, or after 
any such objections have been disposed of,) either at some 
exception, by way of demurrer, to the sufficiency of the 
last pleading in point of substance,—which is ai) issue in 
law; or at the denial on one side, of some matter of fact 
alleged on the other,- 7 which is an issue in ffict; and in 
either case the attainment of this result is marked, by 
delivering to the party demurring or traversing, on the part 
of his adversary, an appropriate formula,—called a joinder 
in demurrerf where the issue is in law,—and a joinder of 
issue, where the issiie is in ffict (/). 


dons, &o. answer to tbe exc^tio, re* 
plicatio, duplieaUo, triplieatiot gua- 
dripUeatio, of the Roman law, and 
cites 4 Insti 14 1 Bract. 1. S, tr. 5, 
c. 1. 

(k) It does not distinctly appear 
how far the act 15 & 16 Viet c. 76, 
affects the rule as to departart. Sup* 
posing, however, a pleading that in* 
volves a departure to be no longer 
open to demuirer, it would seem 
VOL. III. 


that as tending to embarrassment 
and delay, it would be liable to be 
struck out upon an application un* 
der the 52nd section. 

(/) The i>roper formula in either 
case, will be found in 15 & 16 Viet 
c. 76, ss. 79, 89. The party de* 
mnrriiig may give notice to Join in 
demurrer, in four days, otherwise 
judgment. Reg. Gen. HU. T. 1858, 
(Pr.)r. 14. 


.P P. 
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The case, however, ig occasionally/uch as to give rise to 
a new series of pleading, before* the filtimate issue between 
the parties is attained. For [it may sometimes happen, 
that after the defendant has |>lea<led,, nay, even after issue 
joined, there may have ariseA some new^matt^r, which it is 
proper for the defendant to plead; as that the j)Iaintii}’ has 
given the defendant a release, and the like.^Here, if the 
defendant takes advantage of this new matter as early as 
he possibly can, he is permitted to plead it in what is called 
a plea puh dairein continuance (nt). For it would be unjust 
to exclude him from the benefit of this new defence, which 
it was not in his power to make when he pleaded the 
former (n).] But in order to do this, he necessarily reliii" 
quishes the former defence,' and pleads the new matter' by 
way of substitution for it; to which the plaintiff replies ; 
and issue in law or feet is thus ultimately obtained upon 
the plea puis darrein continuance, according to the prin¬ 
ciples already explained with respect to that origfnally 
pleaded. <• 

With a view to clearness of statement, we have hithertp 
supposed .the declaration to comprise only a single matter 
of demand or complaint, and the plea only a single matter 
of defence; and the same character ^f unity to pervade the 
whole course of the pleading. But it is necessary here to 
remark that the plaintiff may have occasion to bring for¬ 
ward several distinct matters of demand or complaint; and 
that, in that case, he is allowed, to insert them in the decla¬ 
ration cumulatively, (provided they are* not claims in dif¬ 
ferent rights, or between difrerent parties (o),) in the form 

(m) It ii 10 called because pleaded of August sisA, tii'e 24th of October; 
since the last adjournment; for the but in no ease ahall be atllowed, unless 

adjournments of the court were for- accompanied with an affidam that 
merly called eoniintumeet. By the the matter thereof arose within eigiit 
15 & 16 Viet. c. 76, a. 69, such a days next before the pleading of the 
plea must have an allegation that same, or unless die court or adjudge 
the matter arose aficer the last plead- shall otherwise order, 
ingt and may, when necessary, be (a) 8 Bl. Com. 316. 
pleadedatnin'firittffbetweenthelOth (o) By 16 8t 16 Viot. c. 76, s. 41, 
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of several distinct t|tateinent 8 , technically denominated 
counts (p). So the defendant may have occasion to bring 
forwayd several distinct matters of defence, in regard to the 
'same matter of demand or cgmplaint; and is permitted in 
that case, (upon ^st obtainidg the leave of the court or 
a judge for the purpose,) to resort to as many different 
pleas ( 9 '). A'hd it is competent to him also, by the like 
leave, "to plead and demur concurrently to the same matter 
of demand or complaint (r). So the plaintiff' may after- 


it is provided, that causes of action 
of whatever kind, provided they l)c 
hy uud against tlie same parties, and 
in the same rights, may he joined in 
the same suit; (with the exception, 
however, of the Hctioii of replevin or 
of ejectment.) And see section 40, 
enabling a hustiand to claim in re. 
>spect of an injury done to his wife, 
and also to claim in his own right, in 
the saTne action. Dufore this statute, 
not only claitns in different rights or 
between different parties were in¬ 
capable of being joined, but, gene¬ 
rally speaking, claiiua in different 
forms of action; for example, in 
debt and in trespass. 

( p) This formerly led to the abuse 
of inserting in the dcclarutiun a va- 
riety of counts, where there was in 
fact only one cause of action;—that 
is. to shape a single cause of action in 
various modes, so that failing to 
provf pne count, the plaintiff might 
have a chance of proving another. 
But now several counts on the same 
cause of action lore not, in general, 
lUlowed. (Reg. Gen^ Hil. T. 1858, 
(PlJ IT. l j^2. 8.) 

(^n^ & Viet e. 76. I. 81. 
A rule of court was formerly re¬ 
quired for this purpose in every 
case; but now by 15 81 16 Viet. c. 
76,8. 82, a judge’s order will suffice; 
and by sect 84, the following pleas, 

P 


or any two or more of them, may be 
pleaded together as (jf course, and 
without any order for the purpose; 
a plea denying any contract or debt 
alleged in the declaration; a pica of 
tender as to part; a plea of the sta¬ 
tute of limitations; of set-off; of 
bankruptcy of the defendant; of his 
discharge under an insolvent act; of 
plenc udaunhtruvU : of plcue adminis- 
travU prater; of infancy, or cover¬ 
ture; of payment; afi accord and 
satisfaction ; of release; of not 
guilty; of a denial that the property, 
an iiyury to which is etknplaincd of, 
is the plaintiff^s; of leave and li¬ 
cence ; and of son assault demrsve. 
In other cases, the court or judge is 
at liberty to require! from the de¬ 
fendant or his attorney, as the con- * 
ditions of the leave applied for, an 
affidavit, “That hc*is advised and 
“ believes that he has just ground to 
“ traverse the several matters piro- 
“ posed to be traversed by him, and 
" that the several matters sought to 
“ be pleaded as aforesaid by way of 
“confession and avoidance, are re- 
“ spectively true in substance and in 
“fact." Ibid. 8. 81. 

(r) 15 & 16 Viet. c. 76, s 80. In 
this ease the court or jodge is at 
liberty to require from the defend¬ 
ant or his attorney on affidavit to 
the sane effect as set forth in the 
P.2 
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ward^ exercise sinular rights on bis nart;—for by the lik^ 
leave he may make several replicati[)>ns in answer to the 
same matter of defence, or may demur and veply concur* 
rently, to the same matter of ^dei^e;. and the same prin* ’ 
ciple is established with respect to eve^ subsequent step 
in the series of allegations (s). It is obvious, therefore, 
that the pleading will not alwaysto the<^oduction of 
a single issue only, but often, (and indeed most commonly,) 
to the production of several. To return now to the pro¬ 
gress of the suit. 

We have said that issues in law .are to be refeiTed to 
the decision of the judges of the court. This is done upon 
solemn argument by counsel on both sides; and to that 
end a demurrer hook is made up, containing all the pro¬ 
ceedings at length, which is delivered between the parties, 
and usually by the plaintiff’s attorney, to the attorney for 
the defendant. The demurrer is then set down for argu¬ 
ment ; which may be done at the request of either party; 
and notice^'of it is forthwith given to the adversary; and 
four clear days before tlie day appointed for argument, the 

lait note, with this addition, law the system of pleading widely 
" that he is further advised and be- differed as regards the right of 
"lieves that the objections raised pleading several pleas, &c., from 
“ by such demurrer are good and that which is now established. For 
•• valid objections in law." to avoid confusion and prolixity, de- 

► (s) IS & 16 Viet, a 76, as. 80,81. fendants were conhned, under the 
At every step, however, tlio court or system at common law, to a single 
judge may require, where leave to plea in respect of each distinct 
plead several matters is applied for, niatter of demand or complaint; and 
an affidavit to the same effect as in could not plead and demur concur- 
where leave to rentlyto the same matter t and die 
plead and demur is applied for, an same restriedons obtained through- 
affidavit to the same effect as in out the wholq jj^iies. The first in¬ 
note (r^ It is also a rule that pleas novation updh'lffiis strictness was by 
founded on one and die same prin- the prDvijdon of 4 Ann. c. 16^ allow- 
cipal niatter, and varying only in ing the defendant, by leav^rtho 
statement description, or oircum- court, to plead several pleas to the 
stances, shall not be allowed. (16 same matters but the common law 
k 16 Viet. c. 76, a. 83; Reg. Oen. remained, with this exception, un- 
Hil. T. 1838, (PI.) r. 2.) It may altered until the 16 & 16 Viet. c. 76. 
be remarked here, that at ccypamon 
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plaintiff deliyera co^es of the demurrer book to the lord 
chief justice, or, (in t^ Exchequer), to the lord-chief baron, 
and fjic senidr puisne judge of the court: and the defend- 
* ant delivers copies, jto tfie tjvo other judges, (only four in 
each court presiding at the "same time); and, on the ap¬ 
pointed day, the case is^ called on for argument (^. After 
hearing council on either side, the cour£ deliver their 
judgment. Eor example, [in an action of trespass, if the 
defendant in his plea confesses the fact, but justifies it 
causa venationiSf for that he was hunting, and to this the 
plaintiff demurs, that is, admits the truth of the plea, but 
denies the justification to be legal; now on arguing this 
demurrer, if the court be of opinion that a man may not 
justify trespass in hunting, they will give judgment for the 
plaintifi*; if they think that he may, then judgment is given 
for the defendant. And thus is an issue of law, on de¬ 
murrer, disposed of.] As to which, however, We may 
further remark, that the judges in delivering their judg¬ 
ment, usually also make known tlie reasom for their 
opinion. 

111. The trial and evidence. 

If the result of the pleading be not an issue in law, but 
an issue or issues in fact, it then becomes necessary to 
determine on which side of every such issue or question 
the truth lies; a point that is not left, like matter of law, 
to the court or judges, but to such other methods of deci¬ 
sion, as are appropriate by the laws of England to the 
particular kind of question: and this decision of fact is 
what is technically understood by the term trial,—as to 
which it may 1^ remarked that it constitutes in every 
civilized country, the chief business of courts of justice,— 
[for experience will abundantly show that above a hundred 
of our law suits arise from disputed ^ts, for one where 
the law is doubted of(tt).] 

(t) As to demurreir books and Gen. Hil. T. 1853, (Pr.) rr. 15.16. 
setting down for argument, see Reg. (h) About twedty days' ifi' the 
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OC trials there are several differeriLspecies, according to 
the difference of subject or thing to fe tried,—but with the 
exception of trial by jury, the scope of each is very limited, 
and its occurrence very infT^u^t(f). The several me-' 
tbods are as follows:—1. Trial by record; 2..Trial by 
certificate; 3. Trial by witnesses; 4. Trial by jury (a). 

fi02*i s eii. & Bi/iss.) 


year, says Bkckstone, arc sufficient 
in Westminster Hall to settle, upon 
solemn argument, every demurrer or 
poibt of law that arises throughout 
the nation; but two months are an¬ 
nually spent in deciding the truth of 
facts before six distinct tribunals, 
exclusive of Middlesex and London, 
which afford a supply of causes much 
more than equivalent to any two of 
the largest circuits. (3 Bl. Com. 330.) 
The state of things in our own days 
is substantially the same. 

(a) There is a new mode of trial 
not included in the text, being 
scarcely oiic^f the regular modes, 
but depending on the consent of the 
parties, and the sanction of the 
court. This may be called trial by 
the judge. For, by 17 & 18 Viet 
c. 123,8.1 (see also Iteg. Gen. M. T. 
1834,8cbt>d.),it is now enacted, that 
the parties to any cause may, by 
consent in writing, signed by them 
or their attornies, leave the decision 
of any issue in fact to the court, pro¬ 
vided the court or a judge shall, in 
their or his discretion, think fit to 
allow such trial; and such issue 
may thereu)ion be tried and damages 
assessed where necessary, in open 
court, either in term or vacation, by 
any judge who might otherwise have 
presided at the trial thereof by jury, 
eidier with or without the assistance 
of any other judge or judges of the 
same court, or included ih the same 
commission at die assizes. (See 
Andrews v. Elliott, 3 £11. Si Bl. 


(a) Blackstone mentions seven 
methods of trial; comprising, in ad¬ 
dition to those in the text, the trial 
by impection, the trial by wager of 
hattely and the trial by tP(^er qf law, 
(3 Bl. Com. 330.) But as regards the 
first, it seems doubtful how far, since 
the abolition of real actions, fines, 
and appeals of raaihem, it can now 
be considered as in force; and wager 
of battel has been'abolished by 39 
Geo. 3, c. 46; and wager of law by 
3 & 4 Will. 4, c. 42, R. 13 The na¬ 
ture of this last method has bleu ex¬ 
plained in a fiarmer place (vide sup. 
p. 314. As to the nature of the two 
others, it will be sufficient for the 
present purpose to remark that the 
account given of the trial by impec¬ 
tion, by Blackstone, is, that it takes 
place when for the greater expedition 
of a cause in some point or issue,— 
being either the principal question, 
or arising collaterally out of it, but 
being evidently the object of sense,— 
'the judges of the court upon testi¬ 
mony of their own senses shall de¬ 
cide the point in dispute; and that 
the trud by wager qf battel was tlie 
decision of tlw question of right, in 
tibe real action called the ^ writ of 
right, by a personal conttpt between 
the champions the respective par¬ 
ties, armed with batons. A further 
account of which, (as formerly ap¬ 
plied to criminal cases,) will be found 
in a succeeding part of the work, 
vide post, bk. vi. c. xxii. 
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1. First then of the trial by remrd. And here, first, we 
may remark ihai a^recof(f signifies a roll of parchpient, 
upon which the proceedings or transactions of a court are 
entered or drawn,up l>y its officers; and which is then 
deposited in.its treasury, in perpetium m iMrnoriam, It is 
also used indifferently, to express the matter itself which 
is so entered or transcribed. The time and manner of 
drawing up these records, in the course of an action, will 
appear hereafter. At present it is sufficient to observe, 
that, when complete, they are regarded by our law with 
very peculiar consideration. For they constitute the only 
strict and proper proof of the proceedings of the court in 
which they are preserved; and are also proof of so trans¬ 
cendent and absolute a nature as to admit of no contra¬ 
diction (?>), The practice too of drawing up and preserving 
such documents is confined to the higher courts of justice, 
so as to have created the.distinction, which we have else- 
wli^ere had occasion to notice, between courts of record 
and courts not of record (c). As to the i^jode of trial 
now in question, it is used only in the particular instance 
where a matter so recorded, (tor example, a judgment,) is 
pleaded by one of the parties; and the other pleads nul tiel 
record,—that there is no such matter of record existing. 
Upon this, issue is tendered and joined in the following 
form: “ And this he is ready to verify by the record, and 
** prays that the same may be seen and inspected by the 
“ courtand therefore a day is given for the inspection 
accordingly;—and if the record be not in the same, but in 
another court, the party by whom its existence is asserted 
is commanded to bring it in(d). Afterwards on the day 

( 6) Co. Litt 200 tf. obtain which a writ of certiorari must 

(c) sup. p. 364). ' be issued; but if a record of a supe- 

(d) See 2 Chitty on Pledding, 624fk rior eourti the record of it is to be 
623 i Reg. Gen. Hil;T. 1833. (Pr.)r. brought into Chancery by eertiorarif 
SBfi It is to be observed, that if it be-' and an exemplification of it after- 
a record of the aame court, the record wards sent by mittimua to the court , 
itself must be produced; if a record where the action ia pending. (Arch, 
of an inferior court, a transcript; to Fr. by Chitty (8th ed.}, p, 842.) 
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appointed, the same party moves fbr^judgment in his own 
favour, which may be opposed’.lby lUls antagonist; and if 
the record is found to be in co^, and to maintain the, 
issue, judgm^t is then given for.tha party by whom its 
existence was asserted; but in the opposite event, against 
him. In the same manner titles of nobility, as whether 
earl or no earl‘, baron or no baron, shall bd* tried by the 
sovereign’s patent only, which is a matter of reco^(e); 
or in the case of creation by writ, then by the record of 
parUammt (f), [Also in case of an alien, ** whether alien 
friend or enemy,” shall be tried by the league or treaty 
betwe^ his sovereign and ours; for every league or treaty 
is of record (y). And also whether a manor be to'be held 
in antient demesne or not, shall be tried by the record of 
Domesday in the Exchequer (A).] , 

2. [The trial by certiji&itef is allowed in such cases . 
where the evidence of the person certifying is the only 
proper criterion of the point in dispute. As therefore such 
evidence, i^ given to a jury, must have been conclusive, 
the law, to save trouble and circuity, p^mits the fact to 
be determined upon such certificate merely. Thus, first, if 
the issue be whether A. was absent with the king, in his 
army out of the realm, in time of war, this shall be tried,] 
says Littleton, [by the certificate of the mareschal of the 
king’s host, in writing, under his seal; which shall be sent 
to the justices (t). So if, in order to avoid an outlawry 
or the like, it was alleged that the defendant was in prison 
ultra marei^t Bordeaux, or in the service of the mayor of 
Bordeaux,] that place being, at the time, part of the domi¬ 
nions of the Crown, [this should have ^en tried by the 

(e) 6 Rq>f fiS; Res «. Knollye, 1 treat):, and by d>omeBday, the word 
Ld. Ray. 10. rejBoid ii taken in a aomewjatt larger 

(/) Co. liitb 16 b; and note (8) aenee, and not in ite atriot technical 
by Harg. meaning, aceoi^g to which it refers 

(g) 9 Rep. 81. exclusively to the proedbdings^of a 

(h) Ibid. It is to be observed, that etuiri qf Juliet. 

in the instances here mentioned of {!) Litt. s. 102. 
proof by the royal letters-patent, by 
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[certificate of the ipayor.J And, in like manner, [we find 
that the certificate of the.queen’s messenger, bent to sum- 
momhome a peeress o^ihe realm, was formerly held a suf- ■ 
ficient trial of the contempt in refusing to obey such sum¬ 
mons (k). Secondly, in matters within the realm, the 
customs of the city of .London shall be tried by the cer¬ 
tificate of thb mayor and aldermen, certified by the mouth 
of the recorder (/), upon a surmise from the party alleging 
it, that the custom ought to be thus tried; else it must be 
tried by a jury(»i): as the custom of distributing the 
effects of freemen deceased, of enrolling apprentices, or that 
he who is free of one trade may use another,—if any of 
these or similar points come in issue. But this rule admits 
of an exception, where the corporation of London is party, 
or iifterestcd in the suit,-' as in an action brought for a 
penalty inflicted by the custom; for there the reason of the 
law will not endure so partial a trial; but this custom shall 
be determined by a jury, and not by the mayor and aider- 
men certifying by the mouth of their recorder (^. Thirdly, 
in some cases, the sheriff of London’s certificate shall be 
the final trial; as if the issue be whether the defendant be 
a citizen of London or a foreigner (o), in case of plea of 
privilege to be sued only in the city courts. Of a nature 
somewhat similar to which, is the trial of the privilege of 
the University, when4he chancellor claims conusance] of a 
cause between two private persons, (as the practice of the 
Superior courts, in the case both of Cambridge and Oxford, 
allows him to do,) [because one of the parties is a privileged 
person (p). In this case, the charters, confirmed by act of 


(k) Bartue and the Duoheae of 
Suffolk’s caae, Oy. 176, 177. 

(l) Co<Jiitt74{ PlummerV. Ben* 
tham, 1 Burr. 248. 

(m) Bro. Ab. tit. Trial, pi. 96. Aa 
to tlie form of the auggestion for the 
purpose of obtaining a trial by eer- 
tifioate of the custom of London, 
see Czoiby v. Hetheriugton, 6 Scott, 


N. R. 664. See also. Pulling on 
the Laws. &c. of London, p. 4. 

(e) Day v. Savage, Hob. 114. 

(e) 2 Roll. Ab. 688. 

(p) Vide sup. p. 441. By a late 
Act, the privilege is now, in die caae 
of Cambridge, mtwe restricted than 

in the case of Oxford. (Ibid.) 

•> 
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[parliament, direct tdie trial of the Question, ** whether a 
privileged person or no,” to bedeterppned by the certificate 
and notification of the chancellpr^under seal; to which it 
hath also been usual to add an affidi|,vdt of the fiict: but if 
the parties be at issue,between,themselves whether A. is a 
member of the University or no, on a plea of privilege, the 
trial shall be then by jury, and not by the chancellor’s cer¬ 
tificate ; because the charters direct only that the privilege 
be allowed on the chancellor’s certificate, when the claim of 
conusance is made by him, and not where the defendant 
himself pleads his privilege; so that this must be left to the 
ordinary course of determination. Fourthly, in matters of 
ecclesiastical jurisdiction, the ability of a clerk presented, and 
the admission, instituUon and deprivation of a c/crA, shall also 
be tried by certificate from the ordinaiy or metropsditan; 
because of these he is the most competent judge (< 7 ): but 
intivetion shall be tried by a jury, because it is a matter of 
public notoriety (r), and is likewise the corporal investiture 
of the temporal profits (s). Resignation of a benefice may 

(?) 2 Inst, 682; Show. Pari. c. ^‘bastardy shall be tried by the 
81; .2 Roll. Ab.583. Blackstoncalso *' bishop’s certificate, but by a jury 
enumerates among the matters to ** (Dy, 79). For a special bas- 
be tried by dte bishop’s certificate, tard is one born berorc marriage, 
** marriage, and, of course, general *'of parents who afterwards intcr- 
** bastardy." And he proceeds to ^^nairy; which is bastardy by our 
remark as follows: ** If a man claims, ** l8W,«though not by the ccclesi- 
"an estate by descent, .and the “aetical. It would, diereforc, he 
•* tenant alleges the demandant to be ** improper to refer the trial of that 
a bastard, or if, in dower, the heir ** question to ihe bishop, who, whe- 
** pleads no marriage, all these, being **tber the child be born before or 
** matters of mere ecclceiastical cog> ** after marriage, will be sure to cer- 
niaance, shall be tried by certificate ''tify him legitimate.” But it is to 
” from the ordinary. But in an ac- he copaidered ,bow tar the law as to 
** tion on the case for calling a roan the trial of marriage has been now 
** bastard, the defendant having atterqd by 80 fir 21 Viot. c. 85, s. 2, 
** pleaded in justification, that the i^hidh withdraws the cogniaance of 
** plaintiiF was really so, this was all matters matrimonial firom the 
” directed to be tried by a jury, (Hob. SoclesMstical Courts. 

“ 218), because whether the plain- (r) Sir H. Sidney v. .Bishop of 
*' tiif was found d general or special Gloijwee^i Dy, 228. 

“ bastard, the justification will be (s) Vide sup. p. 30. 

** good; and no question of special 
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[be tried in either way,—but it seems most properly to fall 
within the bishop’s Cognizance (t). Fifthly, tl)e trials of all 
customs and practico^f 'the courts, shall be by certificate 
from the proper officere'of those courts respectively; and 
what return .was made on a-writ, by the sheriff or under¬ 
sheriff, shall .be only tried by . his own certificate (»). And 
thus much fur those several issues or matters of fact, which 
are profier to be tried by certificate.] 

3. [A third species of trial is that by ti}itnems,per teste^f 
without the intervention of a jury. This is the only method 
of trial known to the civil law : in which the judge is left to 
form, in his own breast, the sentence, upon the credit of the 
witnesses examined ; but it is very rarely used in our law, 
which prefers the trial by jury before it, in almost every 
instance. Save only that when a widow brings a writ of 
dower, aiufthe tenant pleads that the husband is not dead, 
tliis being looked upon as a dilatory plea, is, in favour of 
thei wfdow, and for greater expedition, allowed to be tried 
by witnesses examined before the judges; |^d so, saitli 
Finch, shall no other case in our law (a;).] 

4. [The subject of our next inquiry, will be the nature 
and method of the trial by Jury ; called also,] in technical 
language, [the trial per paiSf or hy tfte country ; a trial that 
hath been used time out of mind in this nation,] and the 
origin of which is so remote, that it has not hitherto been 
satisfactorily traced (y). 

(/) 2 Roll. Ab. £83. mtntues is never apjilied to these. 

(u) 9 R^'p. 31. (p) Blackstone considers this mode 

(») Finch, L. 428. Sir E. Coke, of trial as having been *' universally 
however, mentions some others as established among all the northern 
occurring in real actions. (11 nst 6; ” nations, and so interwoven in their 
9 Rep. 80.} It is to be observed, very constitution, that the earliest 
that what is here said of the rarity ** accounts of the one give ua also 
of the i^ial by witnesses^ is quite ** some braces of the other.''--(3 Bl, 
correct, notwithstanding the mode of Com. 849.) He also says, that it ia 
trial without a jury, in the new County nMntion ed in England aa earjiy. as in 
courts,' (vide sup. p. 884.) and the the laws of Ethelred, for which he 
modeof trial by thejudge,mentioned cites Wilk; LI. Anglo-Sax. 117, 
sup. £82, n. (a) { for the tmn trial £y (though the pasiage cited will be 
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Thbeing the ordinary, and in practice almost the inva¬ 
riable, mode of trial in the Enj^lisl^law, and at the same 
time one of the most important anwelebrated of its insti¬ 
tutions, we shall proceed to the dissection and examination 
of it in all its parts. t , • ’ 

Here, however, it may be proper to explain, that there 
are several dii^rent forms of this proceedis^. The first 
is a trial at bar; that is, a trial before the judges 6f the 
court in which the action is brought> sitting for that pur¬ 
pose in banc (s). This method is comparatively rare., and 
takes place only in causes of difficulty or importance; or 
where the Crown is concerned in mterest, and insists on 
its right to have the cause so tried. As between private 
parties, it can take place only by special permission of the 
court (a). The second, (which is the ordinary one,) is 
the trial at nisi prim ; which takes place, (as formerly ex- 

found to refer not to trial by jury, that we owe the germ of thia, ^a» of 

but to an inqu^iition by twelve per- ao many other of our inatitutiona,) to 

aona in the nature of a grand jury.) the Nwmana. (Vide aup. vol. i. 

He apeaka, however, of the date of p. 46.) At the date of Bracton*a 

its first establishment among ui aa work, in the time of Henry the third, 

unknown; and the same uncertainty it had taken among usi( in aubstaucc,) 

ia confessed in a much later work, the shape which it now wears | but 

where, though trial by jury is consi- ita rudiments appear aa early as the 

dored aa having been in use among reign of Henry the second. Indeed, 

the Anglo-Saxona, it ia remarked, the particular species of it, called 

diat "norecord marks die date of ita the grand atHze, which was appro- 

commencement*'—(Turner’s Hist priate to the trial of the question of 

Ang. Sax. voL iii. p. 223,6tti edit) mere rightp (vide aup. p. 480,) was 

We must add, that when the Ang^o- established by a positive laiy of 

Saxon memorials we cwefully sent- that monarch’a reign.' (Glanv. 1. 2, 

dnized, we find them to be such as c, 7.) 

even to justify a doubt whether trial (a) Vide aup. pp. 613, 666. 

by jury, (in any sense eorre^nding (a) Vide 11 Oeo. 4 & 1 Will. 4, 

toouruseof that term,) did actually e.7D, a. 7. At to the prfmdoe on 

exist among ua at any time before this modeof trial, see Boron a. Den- 

theNormaa Conquest. (See Hickes, man, 1 £xeh. 769; 16 & 16 Viet. 

THes. Disa. Epiat; Hallaro, Mid. Hg. o. 76, a. 97 ; Eeg.Gen. HU. T. 1653, 

vol.ii.p. 896,7th ed.) Eeeves's Hist. (P)r.)r. 4i. Aa to the caaeswhen 

Eng. Law, vol. i. pp. 24, 88.) The it will not be allowed. Dimes e. Ld. 

most probable theory seems to be CottenbasB, 1L. M. ft P. 818. 
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plained {b),) either before the chief justice, or some other 
judge, at the sittings for*London or Middlesex, or (efore 
the judges of'assize upra the different circuits;—and in die 
’latter case as well as roe former, it is conducted in effect 
before a,single judge only—it not being the practice for 
more than one judge to sit in the same cause, upon circuit. 
The third is % trial before the sheriff (c); which is a method 
adapted to the case where the action .is for a liquidated 
debt or demand, in which the sum sought to be recovered 
and indorsed on the writ of summons does not exceed 20/.; 
and where tlie trial is not likely to involve any difficult 
question of fact or law: it being provided by statute 3 & 4 
Will. IV. c. 42, s. 17, that in such cases, the trial may, by 
leaver of the court or any one of its judges, be held before 
the sheriff, or before the judge of any court of record for 
the recovery of debt, within the county (d). But of these 
' methods we propose to discuss the trial at nisi prius only, 
which 18 the ordinary and regular one,—and shall only re¬ 
mark with respect to the rest, that they have i^eneral the 
same incidents with this, particularly as r^ards the law of 
evidence, whi^h applies to all the three alike. 

When therefore an issue in fact has been joined (e), and 
the trial is intended to take place at nisi prius, the plain¬ 
tiff’s attorney is first fo mo/ie up and deliver the issue; that 
is, to draw up a transcript, on paper/ qf all the pleadings, 
and deliver it to the defendant’s attorney, that he may 
ascertain it to be a correct copy of the pleadings which 
have actually taken place; which transcript is itself called 

(6) Vide 8up.p. 414—418. e. 108,8.26, that where, in an ac- 

(e) As to the practice on trial be- tion of contract brought in a Supe- 
fore the ther^, vide Pryme v. Titch- rior Court, the claim indorsed on the 
marsh, 10 Mee. & W. 605; Reg. writ does not*exceed SOI., or has 
Gen. HU. T. 1858, (Pr.}r. 58, and been reduced by payment into Courts 
Forms in schedule, Nos. 7, 8, 11. Ac., to a sum not exceeding 501., a 
(d) Debts 'and demands not ex- judge, on the application of either 
ceeding 501. may now be sued for, party, after issue joined, may order 
as we have seen, in the County that the cause be tried in a County 
CouEts. (Vide sup. p. 877.) It is Court to be named by him. 
also now enacted, by 19 & 20 Viet (e) Vide sup. p. 577. 
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the material part being the question or issue 

in which the pleadings have temiinated (/). 

The next step is to enter the prwm'ngs on Record; which 
the plainlilF’s attorney does by.traii8mHiiing on a parchment 
roll, the issue so made up, and delirering the same at the 
piv^er office of the court (y). This roll is called the Nisi 
Priue Mecord (A). * 

The juiy for trial of the issue or issues, which the nisi 
prius record comprises, is constituted as follows:—In any 
county, except London and Middlesex, a precept is issued 
by the judges of assize to the sheriff, directing him to sum¬ 
mon a sufficient number of jurors for the trial of all issues, 
whether civil or criminal, which shall come on for trial 
at the assizes (i). But, in London or Middlesex, a precept 
issues to the sheriff, under the hand of a judge, for sum¬ 
moning a sufficient number of jurors for the trial of all 
issues in the superier courts, at the sittings of nisi prim, 
held in those counties (A). In either case, however*, a 
printed pam^, or slip of parchment containing the names 
of the jurors, is to be made by the sheriffs, and kept open, 
to public inspection; and a copy of it, is to be delivered out 
to the parties, and annexed to each nisi prim record sent 
from the superior court for trial at those assizes or sit¬ 
tings (/); and this panel is to contain the names, abodes, 
and additions of mmumber of jurprs, not less than forty- 
eight, nor exceeding seventy-tWo, taken from the jurors' 
hook; which, by statute Geo. IV, c. 60(m), is to be an- 

(/) As to the form of this tran- ** other person as may-be necessary 
script, see Reg. Gen. HiL T. 1858 ** to procure the attendance of a spe- 

(Pr.), sohedide No. t. ** ciol or common jury for the trial of 

(g) 15 & 16 Viet. c. 76, s. 102. "any cause or matter pending in 
{h) See as to its farm, Reg. Oen. ** auchootirtsatsach thne and place, 
aboee cited, sehed. No. 2. ** and in sneh manner, as they or he 

(I) 18 & 16 Viet. e. 76, s. 106. ** may think St’* 

(k) Ibid. a. 107. By 17 Sc 18 (f> 16 & 16 Viet. e. 76, ss. 106- 

Viet c. 126, a. 60, it is provided, 107. < 

" that the several eourts, or any (m) 6 Oea 6, c« 60, s. 12^ It is 
"judge thereof may make all such by tUs statute, (as affected by 16 8t 
** rules or orders upon the sheriff or 16 VieL n. 76, 17 & 18 Viet c. 
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Dually made out in each county, out of lists returned from 
each parish, of persons qiiRlihed to serve as juror8<»). 

The course above ^scribed, however, provides only for 
’ cases in which the t^^ial is' intended to be by a common jury; 
that is, a jury coqsisting of persons who possess only the 
ordinary qualification in point of property,- to which we 
shall have oopasioh hereafter to refer. But it is in the 
option either of plaintiff or defendant, in lieu of this, to 
have the cause tried by a special ; viz., a jury consisting 
of persons, who, in addition to the ordinary qualifications (c), 
are of a certain station in society; viz., esquires or persons 
of higher degree, or bankers or merchants(p). To provide 
for country causes, in which resort is had to a special jury, 
and notice thereof has been given, the sheriff is directed, by 
the same precept of the judge of assize already mentioned, 
to summon \ sufRcient number of special jurymen, not ex¬ 
ceeding forty-eight in all, to try all the special jury causes at 
the«pproaching assizes: and a printed panel of the special 
jurors so summoned, is to be kept in the sherj|['’s office for 
public inspection; and a copy of it delivered out to parties, 
and annexed to the nisi prim record, in the same manner 
as in the case of common jurors (y). But with respect to 
London and 'Middlesex (or toum) causes, the practice is 
somewhat different; for where any such cause is intended 
to be tried by a special jury, a rule of court must be ob¬ 
tained for the purpose (r); and due notice of such in¬ 
tention having been given to the opposite party and to the 
sheriflT, recourse is to be had, by the sheriff, to the spedal 

125, B. 51),) that the whole practice c.7e, sa. 112,113; Reg. Gen. Hil. T. 
relative to summoning juron, and 1853. (Pr.) rr. 44, 45. 
the qualification of jurors, is now ( 9 ) No special jury needs be sum- 

mainly fegulated. moned by the ahertif, unless he has 

(fl) Aslo the expenses of making received notice to do so from a party 
out these lists, see 7 & 8 Viet. c. 101, to one or more of the oauses to be 
B. fid tried. Reg. Gen. Hill. T. 1853, (Pr.) 

(o) As to these, vide post, p. 509. r. 47. 

(p) See 6 Geo. 4, c. fiOi 3 & 4 (r) 15 16 Viet c. 76, s. 110; 

Will. 4, c. 42, B. 86 ; 15 de 16 Viet, see Reg. Gen. HU. T. 1858, r. 46. 
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jurors'^ list; being a list annually made out by him of 
•persons ^qualified to act as speci|d jurors {s). Tickets cor¬ 
responding with the names of the j wrs on this list, being 
’ put into a box and shaken, the oflicer^) takes out forty- 
eight ; to any of which names either paiiy may object for 
incapacity ; and supposing the objection to be established, 
another name is substituted; and these forty-eight names 
having at a subsequent peripd been reduced to twenty- 
four, by striking off such as each party shall in his turn 
wish to be removed, the twenty-four are accordingly sum¬ 
moned, and their names are placed upon a panel,—to be 
kept for public inspection, delivered out and annexed to 
the nisiprius record, according to the same practice as in 
country causes (u). This last method is commonlyr de¬ 
scribed as the striking of a special jury (a;). 

We may now return to the particular suit in which we 
have supposed issue to have been joined, and a nisi prim 
record entered. 

The next^,step for the plaintiff’s attorney to take, pro¬ 
vided he has previously given notice of trial —a notice 
which he is entitled to give as early as the delivery of 
the replication (y),— is to enter the cause for trial (z). For 
this purpose, the panel already described having been an¬ 
nex^ to the nisi prius record, that record is to be taken 
to the proper officer of the court, and entered with him. 
If it be not so entered, the cause cannot be tried. [There¬ 
fore it is in the plaintiff^s bre^ to delay any trial by 

(«) 6 Oeo. 4, c. 60, i. 81. entry necrues after Hilary or Tri- 

(r) 16 & 16 Viet..je. 76, a. 110. nity Term i in which caae only lix 

(«) Ibid. dayiare req[uited. And if the de- 

(e) 6 Geo. 4, a 60, a. 82. By 16 fisndant iiundn terms to take **$hort 
ft 16 Viet e. 76, a. 108, the court notieV* <ndy four days are retired, 
may, if they think fit, order a special (16 ft 16 Viet, e, 76, sa. 97,217.) As 
jury, in any particular country cause to qntfoe of trial, see Reg.‘Gen. HiL 
also, to be struck as before the Act T. 1868, (Pr.) rr. 84—87, 40, 41. 

(y) It mutt be a ten days* notice , («) As to entry of causes for irial 

at least, in aU cases, except that of in London and fifiddlesex, see Reg. 
an ejectment by a landlord against a Gen. HiL T. 1868, (Pr.) r. 88. 
tenant holding mvtt when the right 
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[not carrying down the record, unless the defendant, being 
fearful of such neglect in the plaintiff, and willing to dis- 
chai^Q himself from tn\pction, will himself undertake to 
bring on the trial, giving proper notice to the plaintiff, 
* which proceeding :is called the trial hy proviso (a) ;] and 
it is moreover now provided, that if, after issue joined, 
such issue has «iot been brought on to be tried according 
to the* course of the courf(5), the defendant, after such 
notice as the practice also prescribes in that behalf, shall 
be at liberty to suggest on the record, that the plaintiff 
has failed to proceed to trial, though duly required to do 
so; and may sign judgment fur his costs (c). 

[Let us now pause awhile, and observe with (Sir Matthew 
Hale (tf)), in these first preparatory stages of the trial, how 
admirably this constitution is adapted and framed for the 
jiivestigadon of truth, beyond any other method of trial in 
the world. ^^*“9 the person summoning the jurors is a 
man bf some fortune and consequence; that so he may be 
not only the less tempted to commit wilful erroitf, but like¬ 
wise be responsible for the feults of either himself or his 
officers; and he is also bound by the obligation of an oath 
faithfully to execute his duty.] Next, as to the course of 
proceeding, it is, as w'e have seen, so managed, that [the 
parties may have notice of the jurors, and of their sufficiency 
or insufficiency, characters, connexions, and relations, that 
so they may be challenged upon just cause.] . Thirdly, [as 
to the place of their appearance: which in causes of weight 
and consequence, is at the bar of the court, but in ordinary 
cases, at the assizes], or sittings at nisi prius; [held in the 

(a) See ai to thii Beg. Oen. Hil. Upon a failure by one of the partial 
T. 1858, (Pr.) r. 42. Ai to a writ qf to proceed to trial,pursuant tonotice, 
trial being carried down by proviso, it is also provided that a rule for 
see Nicholson v, Jackson, 1 C. B. the costs of the day may be ob- 
622. ^ taiued by the other party, without 

(8) The course of the court in this motion. 15 1^ Viet. c. 76, a. 99. 

respect, ii described in 15 & 16 Vkt _ £t vide Reg. Oen. HU. T. ^53, 
c. 76, a. 101. (Pr.) r. 39. 

(c) 15 & 16 Viet. c. 76, i. 101. (d) Hist. C. L. 0 .12. 

YOL. Ill. Q Q. 
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Jcomity where the cettse of action arises, and the witnesses 
and jurors lire; a prorision moat excellently calculated for 
the saving of expense to the partic^ For ^ough the pre¬ 
paration of the causesi In poinf of pleading, is transacted in 
the capital, whereby the order and uniforjcnity of pibceeding 
is preserved throughout the king(|om,.and multiplicity of 
forms is prevented; yet this is no great chaise or troubld, 
one attorney bring able to trahsact the business of many 
clients. But the troublesome and most expensive attend¬ 
ance, is that of jurors and witnesses at the trial; which 
therefore is brought home to them in the county where 
most of them inhabit Fourthly, the perjsons before whom 
they are to a[^ar, and before whom &e trial is to be held, 
are the judges of the courts at Westminster, if it be a trial 
at bar,] or at the London or Middlesex sittings ; [or the 
judges of assize delegated from the courts gt Westminster 
by the Grown, if the trial be held in the country; persons 
whose learning and dignity secure their jurisdiction from 
contempt, &d the novelty and very parade of whose ap¬ 
pearance have no small influence upon the multitude. The 
very point of their being strangers in the county, is also of 
mflnite service in preventing those factions and parties 
which would intrude in every cause of moment, were it 
tried only before persons residmit on the spot, as justices 
of peace and the like (/).] And we may further remark, 
that [as this constitution prevmits party and foction from 
intermingling in the trial of right, so it keeps both the rule 
and the administration of the laws anifojnn. These jud^, 
though thus varied and shifted at every assizes, are all 
sworn to the same laws, have had the same education, have 
pursued the same studies, converse and consult together, 
oommunicath their decisions and resoluticns, and preside in 
those courts winch are mutually .e<teected and their judg- 
mmxts blended together, as they are interchangeably courts 

(/^omwJjicoiniismaecivMftnr- dsised ttuUuopMn of tlMlftw should 
marly Attsohod to dtis consiiarttion, bo judge owiseia bio own couo^. 
Uiot it WM, u wo bovo 00011,01100 or- Vido oiqp. 416. 
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[of appeal or advice to eaph other. And hence thefr ad-, 
ministration of justiccwand.conduct of trials, am consonant 
.and uniform; whereb^hat confusion and contraries are 
avoided, which would natur&ljy arise from a variety of un- 
communfcating juiiges, or from any provtncftl establish¬ 
ment (^). . 4 , 

But let us dbw return to the assizes,] or sittings at nisi 
prius, where, (all previous steps having been regularly set¬ 
tled,) we will suppose the cause to be called on in court. 
The nisi prius record [is then handed to the judge to peruse, 
and observe the pleadings, and what issues the parties are 
to maintain and prove; while the jury is called and sworn. 

The calling of the jury consists in successively drawing 
out ol* a box, into which they have been previously put, the 
names of the jurors on the panels annexed to the nisi prius 
• record, and calling them over in the order in which they 
are so drawn (A); and the twelve (() persons whose names 


(g) The recent establiahment of 
the new County Courts, in causes of 
small amount, (as to which, vide sup. 
p. 377, et seq.,) is not to be oon> 
sidered as any disparagement to 
these remarks; but as a sacrifice 
made, in such causes, to the great 
objects of economy and expedition. 

(A) 6 Geo. 4, c.50,b. 26; 15 & 16 
Viet. c. 76,8s. 108,110. 

(j) In this patriarchal and apos. 
tolieal number of twelve, of which 
a jury in the superior courts always 
consists, **Lord Coke has disco- 
vered,*^ (says Blackstone, voL iii. 
p. 866,) abundance of mystery.'* 
(See Co. LItt. 155.) And be pro¬ 
ceeds to remark, tiiat Dr. Hickes, 
who attributes the introduction of 
this npmber to the Normans, tells 
us that among the inhabitants of 
Norway, firom whom the Normsns n 
well at the Danes were descended, a 


her twelog, “ NikU smStbUt nihil anti~ 
guiut/uU I j^'nde me »t in ipio hem 
fiumero eecreta gumdam eieef retigio.’* 
Mr. Hallam also (Uist Mid. Ag. 
vol. ii. p. 401,7th ed.) remarks upon 
the veneration wiUi which this num¬ 
ber was regarded in Scandinavia ge¬ 
nerally, and cites Spelraan’s Glossary, 
voce Jurata ; Du Cange,voce Nembdat 
and the Edinb. Re^cw, voL xxxi. 
p. 115; which last he oharacterizea 
as **a moat learned and elaborate 
essay." He observes, too, that Bpel- 
man has produced 'several instances 
of the rej^ paid to twdve, in Ae 
early German laws; and we have seen. 
in a former note, (vide sup. p, 8S7, 
n. (y),) that there is distinct evideneei 
that twelve jurors were in use amoi^f 
the Anglo-Saxons for an inguMltant 
foough there seems no sufficient 
proof that it was uis%hy ffieita ss 
the nttmhsr for Irfot 


-gre|| veneration was pud to thenum. 


Q Q. 
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are fkst called, and wbo appear, are sworo as the jury; 
unlesB aome'just cause of challe^^ (a excuse, with respect 
to any of them, shall he brought fii^ard. It som^imes 
happens, however, that on the appllmtion of one of the 
parties before the trial, a rule*of court oi< judge’s drder has 
been obtained, directing that a view should be had, hy cer¬ 
tain of the jurors on the panel, of the messuages, lands, 
or place in question; [in which case, six or more of the 
jurors, to be agreed on by the parties,] or nominated by the 
sheriff, [shall be appointed to have the matter in question 
shown to them by two persons named in the rule or order; 
and then such of the jury as have had the view, or so many 
of them as appear, shaU be sworn bn tiie inquest, previous 
to any other jurors (A).] 

After the jurors have appeared, they are liable, before 
they are sworn, to be [challenged by either party. Chal¬ 
lenges are of two sorts-vchallenges to the array^ and chal¬ 
lenge to the polls, 

Challen^B to the array, are an exception at once to the 
whole panel 4n which the jury are arrayed, or set in order, 
by the sheriff (1); and they may be made upon account of 
^rtiality or some default in the sheriff, or his under officer, 
who arrayed the panel;] as if the sheriff be a party in the 
suit, or related, by either blood or affinity, to either of the 
patties. [Also, though there be no personal objection 
against the sheriff, yet if he arrays the panel at the nomi- 

<Ar) Ai to plm, aee 6 &eo. 4, c. SO, bj the partj hiimelf, or by bis wit- 
s. 24 { IS Sc 16 Viet. o. 76, s. 114 1 Desses, of «ny real or personal pro- 
by the last of which enactments the party, the inspection of which is 
tiritot new formerly required in such inaterid to the determination of the 
oases is dispensed with. See also qpea^on in dispute; but this is to 
Reg. 'Oen. Hil.T.19S6, (Pr.)n.48, be trithout prejudice to the pro- 
49, by which the rule may be drawn visiotis of any preceding Act, as to 
tqphy the oflBoer, upon theaffidavitof obtahdng a vtfw by a juiy. 
the party applying, without any me- (1) It is oonside^ as very ^oubt- 
tion. By 17 & 18 Viet. c. 126, a. fid, if a challenge to the array can 
68 , it is notg provided, that eidier be mad^ w;ben the jury is ipeejei. 
party may apply to the court or h 1 Ardu. by Chitty (8th edit.}, p. 
judge fitr the ia^ifotlca by die jury, or 424. 
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[nation^ or under the direction of either ]l.arty, this U a good 
cause of challenge to the array (m).] , 

A challenge to the may be cither by way of princi- 
• ci^archallenge, or a ^ll^e to the favour; the former, 
being oq one of the direct grounds above described; the 
latter, on grounds that imply only a probability of bias or 
partiality, as jhat tbe tron of the sheriff'has married the 
daughter of the adverse party, or the like (n): and there 
seems to be this practical difference between them, that the 
first, if sustained in point of fact, must be allowed as of 
course; the allowance^of the latter, is matter of judgment 
and discretion only(o). If the challenge be controverted 
by the opposite party, it is to be left to the detdhnination 
of tv'o persons, to 1^ appointed by the court (ji); and if . 
these persons, called trwrs, decide in ftivour of the objec¬ 
tion, the antiy is to be quashed, and a new jury impanelled 
by the coroner {q) ; who acts in this, as in many other in- 

(m) Formerly, if a lord of parlia* 4 Anne, c. 16; 24 Oeo. 2, c. 18. 
menthad a cause to be tried, and no And see as to caaes, 6 Geo. 

knight was returned upon the jury, 4, c. SO, s. 18. The array might 
it was a cause of challenge to the also formerly be challenged if an 
array. (Co. *Litt. 156 a; Selden, alien were party to the suit, and if, 

Baronage, ii. 2 .) But this objection (after application made to the court 

is now taken away. See 24 Geo. 2 , for that purpose,) the sheriff did not 
c.' 18; 6 Geo. 4, e. SO, s. 28. More, return a jury dt medMate Ungumf 
over, it was long necessary that that is, a Jury one half of adiich eon- 
some of the Jury should be returned sisted of aliens, supposing so many 
from the neighbourhood where tbe to be found in the place. And this 
cause of action was laid in the de- trial by a jury dt mdietatt is still 
elaration, so that if none were re- allowed in trials for felony or misde- 
turued at least from the same hub- meaner; but no longer in a civil ac- 
dred, the array might he challenged tion. See 6 Geo. 4 , o. 60, so. 8 ,47. 
for want of hmdredorsi an objection. (a) Ca Litt. 156 a. 

founded on the early practice of our (o) Ibid.; et.vide 8 BL Com. 868 . 

law, by which the jurors, in the <p) It is said that a principal dud- 

origin of the institution of trial by lenge may be tried by the court itimlf, 

juty, were summoned altogether ds without tbe intervention of trioira, 
vieineto, and were indhed in. the na- Arch; Fr. by Chitty ( 8 th ed.), p. 427. 
ture*bf witneuet, rather than judges. See Mayor of Carmarthen e. Evans, 
But the necessity for the bundredets 10 Mee. & W. 274. 
also was by successive statutes gra- (q) Newman v. Edhaonds, 1 Bulat, 

dually abolished. See 27 Elia. e. 61 114; 2 Hde, F.€. 275; R. dl Ed- 
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Btanc^, as substitute for the in executing process, 

^ where the latter is deemed an imtprop^ person <r). 

[Challenges to the polls, la ce^t^are exceptions to par¬ 
ticular jurors, and seem to amwe^ recusatio judicis in' 
toe civil and canon laws; b^' toe constitutioii of-owhich, a 
judge might be refused upon way suspicion of partiality <s). 
By the laws of England also, in toe* times jof Bracton (t) 
and Fleta(tt), a judge might be refused for good cause; 
but now the law is otherwise, and it is held that judges 
and Justices cannot be challenged, (.r). For the law will not 
suppose a possibility of bias or &^oar in a judge who is 
already sworn to administer impartial justice,] and whose 
conduct upon toe judgment seat, is under the immediate, 
check of public observation. [And should the fact at any 
time prove flagrantly such as toe delicacy of the law will 
not presume beforehand, there is no doubt but that such 
. misbehaviour would draw down a heavy censure from those 
to whom the judge is accountable for his conduct (y). 

But challenges to the polls of toe jury, (who are judges 
of fact] only, and are merely private persons,) do not fall 
under the same principle, and are consequently allowed. 
They [are reduced to four heads by Sir E. Coke ( 2 ^),— 

. propter honoris respectum ; propter d^ectum.; propter affec- 
tuffi; waA propter delictum, 

1. Propter honoris respectum i as if a lord of parliament 
be impanelled on a jury, he may be challengid by either 
party, or he may excuse himself as exempted by law (a). 

mondi, 4 B. & Aid. 471. If any ex> (a> -Cod. 3, 1. 16 1 Deoretal. 1. 2, 

cejition Kea to the coroners, the Jury t 28, «u Sa 

is to be arrayed by two clerks of the (tj L. 3, e. 13. 

court, or tifo posoiia of the coQQty (o) !<. 6, c* 87< 

named by the Murt and awom. ' («) Co. Litt 294. 

These ere called eJSiort or electora, (f). lido amp. voL 11 . p.482. 

and no ehaUenge ie allowed to their ,,(«) Co. 14tt 136 b. 

array, S BL Coro. 834; Forteac. de (•)‘8 Oeo. 4^ e. 30, a. 2. It has 
Laud. LL. c. 2fi; Ca Litb 138. Ipeeu doubted whetbm, since the 
(r) 8 Bl. Com. 834; et vide sup. peewge baa been thus -made matter 
voL II. p. 647. of tannipHomt it is any longer matter 
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[2. Propter defectum; as if a juryman be an alien bod^, this 
is defect of birth (6):] in* connection with i^hich Nfe may 
notice the defect of se.^,—no female being capable of serving 
* on a*jury (c). [But the princip^ deficiency is defect of' 
estate sufficient to qualify a man to be a juror.] This for¬ 
merly depended on a variety of statutes (d), but now on the 
6 Geo. IV. c.^ 50, alonei By this statute the qualification 
of a •juror, genemlly, is as follows: He must be between 
twenty-one and sixty years of age; and must have within 
the county in which he resides, and in which the action is 
to be tried, in his own name, or in trust for him, 104 by 
the year above reprises, in lands or tenements of freehold, 
copyhold, or customary tenure, or of antient demesne; or 
in rents issuing out of such lands or tenements; or in such 
lands, tenements, and rents taken together, in fee simple* 
fee tail, or fer the life of himself or some other person; or 
he must have within the same county 204 by the year, 
above reprises, in lands or tenements, held by lease for 
twenty-one years or longer, or fer a term ofyyears deter¬ 
minable on any life or lives; or he must be a householder, 

of ehaUtngt by the parties. (See c. 8 . This was doubled 27 
Arch. Fr. by Chitty ( 8 th ed.), p. o. 6 , which required an estate of 
424.) But it is apprehended that foeehold, to the yearly value of 41 at 
thia cannot t^e away their right of the least. But the value of money^ 
challenge. gready decreasing, the qualifieatien 

( 6 ) 6 Geo. 4, e. 80, a. 8 . See as waaraieed by a temporary Act, (16 A * 
to the challenge of aSesoge to a spe- 17 Car. c. 8 ,) to 20f. per annum, ^4 
cial juror, R, v, Sutton, 8 B. & C.- on the expiration of that Act waa af* 
417. terwarda fixed by 4 A 8 W. & M. c. 

(c) Except in the case of a jury of 24, at IQJ. per annum, and 61. in 
matrons, upon the writ da ornlre la* Wales, of freehold land or copyhold t 
tpMendo, (6 Geo. 4, c. 80, a. l,and urbioh was the first dine dmt copy- 
8 Bl. Com. 862.) As to this writ holdem were allowed to serve on 
see Wycherley’s ease. Car. &F. 262. juries in the superior courts. In 

(d) It appears from Blackstone addition to which, it was afterwards 
(8 BL Com.862),that the statute provided, by 8 Geo.2,«. 28, thatany 
of Westminster the second, 18 Edw. leaseholder for800 years abAdute, w 
1, o»38, the general qualification for any term determinable or a lifr or 
juries in assises was 20 t. by the lives, of the clear yearly value of 20 L 
year, which was increased to 40ia by over and above the reut, ■i»f » u ld be 
21 Edw. 1, St. 1, and 2 Hen. S, st. 2, qmdified. 



600 ’ BOOK V.--TOB CIVIL INJURIES. 

rate<f or assessed to the poor rate, or to the inhabited house 
'^duty,^n M^ldleseXi on a value,of not less than 301, or (in 
any other county), on a value of ^ less than 20Z.; or he 
must occupy a house coBtainii^g tiot. less than fifteen win¬ 
dows (e). And the want of any such;qualification is a 
ground of cha11eDge(/). 3. [J Urol'S may be challenged 
propter affectum ; for suspicion of'bias* or p^iality. This 
may be either u principal challenge, or to the favour the 
distinction between which has been already explained in 
reference to challenges to the array. As regards chaU 
lenges to the polls, it is laid down as a cause of principal 
challenge—[that a juror is of kin, to either party, within the 
ninth degree (^); that he has b^ arbitrator on eit^r 
side; that he has an interest in the cause; that thercris an 
action depending between him and the party; that he has 
taken money for his verdict ; that he has fonnerly been a 
juror in the same cause; that he is the party’s master, 
servant, counsellor, steward or attorney, or of the same 
society or ^prporation with him]: and that, on the other 
hand, challenges to the favour,—are where the objection is 
. founded on [some probable circumstances of suspicion, as 
acquaintance and the like (A).] Challenges of either kind 

(e) 6 Geo. 4, c. SO, s. 1. Thislast rior courts, the Act providee a dif* 
qualification had reference to the ferent qualification, viz. that a juror 
window tax,.since abolished. As to luust be a householder or the occu- 
the qualifications prescribed by this pier of a shop, warehouse, counting* 
Act, it ia to be observed, that they house, chambers or office, for the 
■ apply not only to juries impanelled jpurpose of trade or commerce, with- 
to try issues, (whether out of tlte in the city; and have lands, tene* 
superior courts or out of the new meats or personal estate of the value 
county courts,) but also to jurors on of 1001, (Sect. 50.) 
writs of inquiry before shwifis. They (/) O.Geo. 4, c. 50, a. 27- 

do not apply, however, to the jurors (g) See (Mpbs o. Nash, -7 /Price, 

in towns corporate, or counties cm*- 269 { Hewit e. Fenudey, .ibkL 284. 
porate, posaessing jurisdictions of (ft) Findb, L. 401. It is remark- 
their own; the panels of whose ahj^ that in the asmbd'a or jury of the 
juries are to be prepared in manner amiont Goths, there was a distii&tion 
hefore accustomed (6 Geo. 4, e. 5(^ timilartooars,'astothenf,tureofthe 
-s. 50); and as to Irondoa jurors, re. challenges: •*£ie 06 atpaltm eze/pere, 
turned to try issues out of the aupC- el ma/wr tx prebaSIH-eausa tret repk- 
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are detenumed, like tboee to the array, by triors; the 
practice as to whom, in the case of challenges to the poll£(^ 
is stated aN follows. [The triors, in case the first man 
called be challenged, afe two indifferent persons named by 
the court; apd if:they try oi<e man, and find him indifferent, 
he shall be sworn; andtheifhe and the two triors shall try 
the next; an^ when adbther is found indiffe'rent and sworn, 

, the two triors shall be superseded, and the two first sworn 
on the jury shall try the rest (i). 4. Challenges propter 

delictumf are for some crime or misdemeanor that affects the 
juror’s credit and renders him infiimous];—as for^an at* 
tainder of treason or felony,—unless he shall have obtained 
I free pardon,—or for outlawry or excommunication (A). 

Besides these challenges (/), which are exceptions against 
the fitness of jurors, and whereby they may be excluded 
from servin'^, there are also other causes to be made use of 
by the jurors themselves, which are matters of exemption ; 
whereby their service is excised, and not excluded. These 
exemptions formerly depended on various staftites, customs, 
and charters; but now depend on the 6 Geo. IV. c. 50, 
alone. The persons exempted are as follows; all peers; 
judges of the superior courts; clergymen; Roman Catholic 
priests; dissenting ministers, whose place of meeting js 
duly registered, and who follow no secular occupation but 

diari ; eiiam piures ex eauta pfdegnanti posing it to be impanclfed by the 
et ma»ifes/a.*’ —Stiern. 1. 1, c. 4. sberiffi this will be a sufficient 

(0 Co. Litt. 158. It Is said that ground not only for challenge, but 

a principal challenge to the poll for moving in arrest of judgment 

may, like a principal challenge to after the verdict. (Arch. Pr. by Chit, 
the array, be tried by the eoart, with* ^8th edit), p. 422.) Bo in case of 
out the intervention of triors. Arch, any objection to a particular juror, 
Pr. by Chitty (8th edit), p. 428. the usual course noir is, simply to 

(k) 6 Geo. 4, c. 60, s. 8, intimate the objection to the proper 

(l) li is to be observed, that the officer of the court i who, unless the 

case of a formal challenge, whether matter be disputed on the odier side, 
to the array or the polls, has now he* will refrain from calling him. So that 
come infrequent i for whm the the learning of oballenges, in civil 
sheriff is. not indifferent, the jury cases at least, (though still of im-' 
maybe impanelled in the firat in- portanee,)is rarely UIuBlrateH by the 
stance by the coroner; and anp- modern practice of the courts. 
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that o£. schoolmasterj seijesnts, barristers, and advocatesy 
actually practising ; attorneys^ ^icitors, and proctors, ac¬ 
tually practising, and taking outriieir certificates; officers 
' of all courts of law or ecpitty, pr of ecdesiastical or admi- 
' ralty jurisdiction, actually eaercieli^ their, duties; Qoroners, 
gaolers, and keepers of houses of correctioiK; physicians, 
surgeons, and apothecaries, duly admitted to practise, and 
practising; officers of the royal army or navy, on full ^y; 
licensed pilots and masters of vessels in the buoy or light 
service, duly licensed; servants of the royal household; 
officers of customs and' excise; sheriffs’ officers; high 
const&bles; and parish clerks (m)^ 

If a Bu^ient number of jurors do not appear, or if by 
means of challenges or exemptions a sufficient number Sf 
unexceptionable ones do not remain, either party may pray 
a tales. [A tales is a supply of such men as ar«i summoned 
upon the panel, in order to make up the deficiency. For 
this purpose a writ of decern taks, octo taks, and the like, 
was used to^e issued to the sheriff, at common law.] But 
now at the assizes, or sittings at nisi prius, the judge is 
empowered, by the 6 Geo. IV. c. *50, s. 37, at the request 
of either party, to award a tales de circumtanHbtis (n); 
that is, to command the sheriff to return so many other 
baen duly qualified as shall be present, or can be found, 

• to the number required for making up a full jury; and to 
add their names to the former panel. But in the case of 
common jurors, (of whom seventy-two are usually returned 
on the same common juiy panel (o),) it happens of course 
but rarely, that the whole are exhausted so as to make a 
tales necessary; and in spqpial jury causes, the deficiency 
b, by the same statute, directed to be made up from t^ 
common juiy panel, if a uufficient liundser can be found. 
Bat if such niimber be.not found, there ts fben'to be a 
tales de drcumstanUbm, in manner before-directed (p), 

(m) 6 Geo. 4, c. SO, «. 2. jS Geo. 4, cs. 40, i . 87. At to 

(e) F.M. B.106; Reg. Brev. 170. a tales in a special jury'^cause, see 
(o) Vide sup. p. 891. Gadiif v. Bonrae, 3 M. & Rob. 100 j 
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The necesisary number of twelve qualified persons being . 
at length obtained, they*qre then separately.sworn upoir' 
the New Testament '^well and truly to trytiie issue 
betw^n the partie^ and a. true verdict to give according' 
to the evidence;^” and hence they are denominated the 
“ jury,” Jwrato, and the **'^wors” juratores (r). 

[The jury |ire nbw Iready to bear the merits; and to fix 
th^f attention the closer to the facts which they are imr 
panelled and sworn to try, the pleadings are opened to them] 
on the part of the plaintiff; and, (as a general rule,) the 
case then stated [by counsel on that side which holds the 
affirmative of ^e question in issue («). Sor the issue is 
said to lie, and proof is always first required, upon that 
sidewvhich affirms the matter in question (t); in which our 
law agrees with the civil (v): “ ei incumhit prohatihf epd 

Saook V. Southwood, 1 R. & M. 429. hath shown, in an elabonte work 
Contra, British Museum p. White, 8 (published A.n. 1769), so many re< 
Car.* & P. 289. It is provided by semblances between the of 

15 8t 16 Viet. c« 70, s. 113, that the Greeks, the Jt^ces nleeti of the 
where notice has not been given that Romans, and the juries of the £ng> 
a cause is to be tried by special jury, lish, that he is tempted to conclude 
it may be tried by a common jury tiiat the latter are derived from the 
from the panel of common jurors. former. As to the derivation of our 

(q) This applies only to persons juries, however, vide sup. p. 687, 

professing the Christian religion, n. (y). / 

and not proposing to be sworn in a («) In all actions for untiquidatoi 
different manner. As to others, vide demuxes, the plaintiff shall begin,' 
post, pp. 606, 609. though the affirmative of the issue is 

(r) Blaokstone remarks that the on the defendant. See Mercer v. 
aelecH judieea of the Romans bore in Whall, 6 Q. B. 447; Cooper e. Wak- 
mapy respects a remarkable resem- ley, Moo. & M. 248; Aicb. N. P. 
blance to our juries,—** for they were p. 4. 

** first returned by the pnetor; then , (/) Calder Rutherfoiid, 8 Brod. 

their names were drawn by lot, till & Bihg. 302; Evans e. Birch, 8 
** a certain number was completed; Camp. 10. But there ore cases in 
" then the paitiss were allowed their- #hich the law presumes the i^rma* 

challenges I next they struck what tive; and where consequently the 
*• we call a tales; lastly, the judges, uc|fative must be proved by the par- 
“ like ourjury, were sworn.’'(Ascon. ty asserting the negative. fieeWil- 

in Cic. Verr. 1, 6; 8 BL Com. 866.) liams «r. East India Company, 3 
He also remarks that a learned East, 192. 
writer of our own, Dr. Pettingall, (a) Ff. 22, 8,2 1 Cod. 4,19, 23. 
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[didtf non qui negat} cum per rerum naturam factum negantU 
"^prchatio nulla sit** The opeoitig counsel briefly informs 
them what has been transacted in the action], up to that 
stage of its prosecution; [the« pi^ies^ the nature of the 
action, the declaration, the plea, teplicatipn, and other pro* 
ceedings; and, lastly, upon what point the issue is joined, 
which is tliere’sent down to be detof^niried (v)^ The nature 
of the case, and the evidence intended to be produced,«are 
next laid before them by counsel also on the same side; 
and when their evidence is gone through,] and in some 
cases summed up also (t&), [the advocate on the other side 
opens the adverse case, and supports itj if its nature so 
require, [by evidence;] which be is ako entitled to sum 
up; [and then the party which began, is heard by way of 
reply.] But no reply is allowed unless evidence be given 
in answer to the case first stated {x). 

The nature of the present work is not adapted to a full 
disquisition on the numberless niceties and distinctions 
which attend the law of evidence ^). We must confine 
ourselves to a few observations on the nature of evidence 
in general, and a notice of some of its leading rules and 
maxims. 

^ Proofs, or evidence, (for the terms are generally, used as 
synonymous,) are either varitten or parol. The fbriner con* 

(«) Blackstone remarks (vol. S, "second time at the close of such 

p. S07)i that " instead of this for- " ease, for the purpose of summing 

" merly the whole record and process ** up the evidence; and the party on 
'* of the pleadings " (then in Latin) '‘■the other side, or his counsel, shall 
" were read to the jury in English " be allowed to open the cast^ and 
" by the court, and the matter iu " also to sum up the evidence (if 
"issue clearly explained to theinir *'stxy)t and the right to reply shall 
" capacities.'’ " be tiie same as at present." 

(«*) By 17 & 18 Viet. c. 120, a. («) -There is an ^exception how- 
18, it is provided, that'" the party over to thia, in tiie.hMleof|he Crown, 
" who begins, or his counsel, shall whitdi ia always entitled to reply, 
"be allowed, in the event of his (g) There exists several excdlent 

"opponent not announcing at the treatjsjss on this subjectt thohe of 

" close of the ease of the party who Mr. of Mr. Starkie, and of 

" begins,, his intention to adduce Mr. Pitt Taylor, may be consulted 
" evidUMe, to address the jury with advantage, 
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gist of records, deeds, or odier writings (ar); the latter of 
witnesses personally appearing in court, and sworn (a) to 
the truth of ^hat they Repose. 

With respect to ^witnesses, [there is a process to bring 
them in* by writ:of subpemd ad testificandum {h)i which 
commands them, laying aside all excuses, and on pain of 
forfeiting 100^., to appear at the trial, and‘give their evi¬ 
dence. 'And it may contain a clause of duces tecum ; re¬ 
quiring them to bring, at the same time, aU such deeds or 
writings in their possession or power, ,as the party who 
issues the sdbpoena may think material for his purpose. In 
the event of the non-attendance of a person so subpoenaed, 
and his inability to show any lawful ground of excuse, 
(suclt as that of dangerous illness,) he is considered as 
having committed a contempt of court; and is liable to an 
attachment,*(a species of criminal process,) under which 
he may be punished for such contempt. And an action 
will* also lie against him, at suit of the party grieved, to 
recover compensation for any loss that may ^ occasioned 
by the non-attendance (c). [But no witness, unless his 
reasonable expenses] for the whole period of his attend¬ 
ance, eundOf morandOf et redeundo^ [are tendered him, is 
bound to appear at all: nor if he appears, is he bound to 
give evidence till such charges are actually paid him;(] 

(s) Ai to the admissibility in evl. mthpotna may now be bad to compel 
dence of lettera of an agent, Jones v, the attendance of witnesses any 
ghears, 4 A. fir E. 852; of entries in part iff th» miUd Mngdom. 
parish books, Taylor e. Devey, 7 A. (c) An actiob will also lie on the 
& E. 409; of an antient survey of stat. 5 Eliz. c. 9, to recover a penalty 
manor, ibid. 617: of books of trea- of 101. at die suit of the party grieveiL 
surer of ebariq^. Doe v. Hawkins, 2 wBut this proceeding is not an usual 
Q. B. 212 i of judgments, Christy «. one. As to the action at common* 
Tancred, 9 Mee, fit W. 488; of pub- law, for non-attendance, see Davis n. 
lie books not jndieud, Jewison o.Dy- Lovell, 1 Horn fir Hurl. 4fiL| Con- 

son, ibid. 540 1 Rowe.s. Brenton, 8 ling v. Coxa, 6 D. fit L. 899. As 
B. fit C. 743; of title deeds, WoHas- to attachment for non-attendance, 
tonV Hakewill, 8 Man. fit Or. 297. Scholes^. Hilton, 10 Mee. fit W. 15 *, 

(a) As to the siveorfitg, vide post, Chapman a. Davis, 1 Dowl. N. S. 
p. 608. ’ 289. 

(5) By 17 fit 18 Viot. c. 34, a ^ 
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^ and is also protected’duiifig .the same period from any 
^airest debt(d). If it be ase^tained beforehand that a 
person required as a witn^s, wiU be unable to attend the 
trial from permanent sicldiessKBr '^ficmity, or absence in 
parts beyond the court's jurfsdicti^, t|ie court' is em¬ 
powered by I WiU. IV. c. 22 (e), after joinder of issue, to 
issue a commission for his examina^n at any place out of 
the jurisdiction, or to order his examination upon interro¬ 
gatories or otherwise, at any ^^ace within the jurisdiction, 
(as the case ma}^ require): and such examination may 
afterwards be read in evideiice at the trial, provided the 
witnesses be dead, or (in case of sickness or infirmity) 
provided his disability still condnues; but otherwise not 
without consent of the parly against whom it is ofiered (/). 
nls^ if it be thought desirable by either party with a 
to his case at the triBl,-^he is enabled by 17 & 18 
Viet. c. 125, ss. 50, 51, to obtain an order for the dis¬ 
closure and production, by the opposite party, of any docu¬ 
ment in his jk^ssession or power, (unless he can show some 
sufficient objection to its production (y)); and also, by leave 


(il) See Meekiufl 0 . Smith, 1 H. 
Bt. 680, where it waa laid down that 
the saind privilege of exemption from 
alreat applied to a/J persona,(whether 
.witnesses or not,) who had honajide 
occasion to attend. 

(e) This statute recites and ex¬ 
tends the provisions of a previous 
act (IS Oeo. S, e. S8), which had 
reference to India only. 

(/) 1 WiU. 4, c. 22, a. IS. As to 
comndasions to examine adtonses, 
%ee Clay v. Stephenson, 7 A. & £. 
18S! Greville 0 . Stnltx, 17 h. J. (Q. 
B.) I4t R. 9 . Wood, 7 Mee. ft W. 
471 1 Mondel a. Steele, S Mee. ft W* 
806f Attomey-Ceneral e. Bovet, Iff 
Mee. ft W. MI Finney 0 . Beadey, 

' 17 Q. B. 88. And see 8 ft 7 Viet. ^ 
c. 82, ss. ff, 6, 88 to die powers 
with which the conuniMioners are " 


vested, and 1 Reg. Gen. Hil. T. 
1858, r. 88 , as to filing the depo¬ 
sitions. This proceeding cannot be 
resorted to in a erimikal prosecution 
either at common law or under the 
above statute. Queen 0 . Inhabitants 
of tlptim St Leonards, 10 Q. B. 827. 
W« may take occasion to remark 
hare!, that by a recent statute of 10 
ft 20 Viet e. 113, an order may 
now he obtained from the court or 
a judge for the examination of srife- 
neMM in Bnglatid, whose testimony 
isrcfiti^ in jfrrel|ii.j^Mrts. Vefbrh 
whieh any eivll or matter 

ispehiii^ ^ 

(g) S^w to this provision for- 
shaw 0 . Lewii, 10 Sxeh. 712; Scott 
w 2Sygf»toald^' # RR fr RL 
HersohMd v. Clarke, 11 Exch. 712; 
Smith o. Orest Weatem RaUway 
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m- 

of the court or a judge, may deliver to the opposite.party 
or his attorney interr(^at(»^ in writing, in order to obtain 
from Jiim a discovery such matters as are material to 
the action or defence respectively (A). . 

[All vi^tneBses, ^hat have fbe use of their reason (i), are 
to he received and examined.] To this, indeed, there were 
formerly some* excej^ions. For no party to the suit was 
allowed, in any case, to give evidence ; and persons that 
were infamous, that is, of such character that they might 
be challenged as jurors propter delictum were wholly 
inadmissible as witnesses; and persons interested in the 
testimony they were to give, (however slight that interest 
might be (A),) were also incompetent to be heard as wit^ 
nesseS on the side of the question to which their interest 
inclined (/). But the principle of absolute exclusion in 
these cases, though once among the most settleil^fi^u- 

CompBoy, 6 EU. & Bl. 405. We ibid. 709; CroomeBv.Momsoa, ibid, 
may notice olao here the antecedent 984; Cheater v. M^ey, 17 C. B. 
provision of 14 & 15 Viet. c. 99, a. 6, 410j 18 C. B. 239; Russell v. Dodd, 

making either party compellable, in 5 W. R., B. C., 267; Tetley «. Eas- 
any action or proceeding at law, to ton, 18 C. B. 648. 
allow the other an in^ctun of 'all (i) A child, however, too young 
documents relating to the action or to understand the nature ai an oath, 
proceeding. On this, see the follow- or an adult unable, from mental in^ 
ing cases: Pepper e. Chambers, 7 Sriiiity, to understand it, is incom- 
Mee. & W. 226 ; Sneidcr v. Man- petent, 1 Stark. Ev. 81. ■ 

gino, ibid. 229; Hill v. Philp, ibid. (j) 8 Bl. Com. 870. As to this 
232; Hunt V. Hewitt, ibid. 286; challenge, vide sup. p. 601. 

Scott V. Walker, 2 £11. 8e Bl. 555 ; {k) See Doe o. Bramwell, 8 Q. B. 

Doe d. Avery v. Longford, 1 B. C. C. 807. 

87; ‘Ricoard and others ». The In- (/) A few exceptiona had been 
elesure Commissionera, 24 L. J., introduced by atatute, in particular 
N, B., Q. B. 49. cases; see 11 Ann. at 1, c. 18, a. 

(4) See as to this proviaion. Mar- 18; 18 Gao. 8, c. 78, a. 77; 9 Geo. 
tin m HenndiBg, 10 Each. 478 ; 4,ce. 82,88. Counsel were allowed 

Osborn e. The London Dock Com- to ascertain whether a witness, called 
pany, ibid. 698; James e. Barnes, by the opposite side, was or was not 
17 cT B. 596; May e. Hawkins, 11 competent, by examining bim on the 
Exeh. 210; Flintcroft «. Fletcher, voire iire (divert turitakm)ttm it mas 
ibid. 648; Edwarda v, Wakeneld, 6 called, before he gave his evidence. 
Ell. & BL 462; Whateley e. Groutei', See Arch. Nisi Priua, vcd. i. jp. 88* 
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of the English hns been eradicated from it 
by recent acts of parliament; and the objection is now ad¬ 
missible only as affecting the credibi/^ty, and not the cqinpe- 
tency^ of the witne^: it l^ing in the first place provided by 
6 & 7 Viet. c. 85, that no p^on offered as a .witness shall 
hereafter be excluded, by reason of incapacity from prime 
or interest, from giving evidehce 'either in .person or by 
deposition, on any issue or inquiry civil or criminal; but 
shall be admitted notwithstanding he may have an interest 
in the matter in question, or in the event of the trial or 
proceeding, and notwithstanding that he may have pre¬ 
viously been convicted of any crime or offence (to) ;—And 
it being now further enacted by 14 & 15 Viet c. 99, that 
even the parties to a cause shdl be both competent' and 
compellable to give evidence on behalf of either or any of 
the parties; sulject only to exception where the question 
tends to criminate tlie person examined; or wherp it is 
put in any action for breach of promise of marriage,or 
any action o^proceeding instituted in consequence of adul¬ 
tery and by 16 & 17 Viet. c. 83, that the husband or wife 
also of any party shall be in the same position, in this re¬ 
spect, as the party, subject only to the exceptions following 
—that the husband and wife cannot give evidence for or 
dgainst each other in criminal proceedings, or proceedings 
''in consequence of adultery; and that they cannot be com¬ 
pelled to disclose matters which they have learned by com¬ 
munication fi*om each other durjng marriage (n). 

The oath, (which is to speak ** the truth, the whole truth, 
and nothing but the truth,”) is administered to witnesses in 
general upon the New Testament; but to the believers in 
other religions than the Christian, in the forms appropriate 
to their creed (o). By 1 & 2 Vict. c. 165, however, it is declared 


(m) See Udal v. Walton, 14 Hee. 
Ac W. 2S4; Att.*Gen. o. HiUsheock, 
1 Exch. 91. 

% , 

(n) Vide eup. vol. li. pp. 2d8, 
259, n.4^). 


(o) Omidiund «. Barker, 1 AUb 
49. An atheUt U said not to ke a 
conoipetent witness; but see 1 & 2 
Viet. 105, above cited, which 
teems te ioake this doubtful. 
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and enacted, that in all Qutes in which an oath is tulmi- 
nistered to apy person on *any occasion whatever, it will 
.bind him, provided it he administered in such form and 
with such ceremonihs as he .may declare to be fahiding; 
and by iV & 18 Vlct. c. 126, s. 20, if any person called as 
a witness shall be .unNiillmg from alleged. conscientious 
motivjBs to be Iswom, the court, upon being satisfied of 
the sincerity of the objection, shall permit him to sub¬ 
stitute his solemn affirmation (/»). ^ut both the enact¬ 
ments last mentioned are subject to the proviso that, upon 
a false statement of feet, the witness may be convicted of 
perjury, as well as if he had been sworn to it, in the 
form and with the ceremonies commonly adopted. 

A witness is not bound to answer any question that tends 
to expose hinj to punishment as a criminal or to penal lia- 
. bility ( 5 '), or to forfeiture of any kind (r). But by 46 Geo. 
lit. c. 37, it is declared and enacted, that he cannot by 
law refuse to answer a,question relevant to tiie matter in 
issue, tile answering of which has no tendency to expose 
him to a penalty or forfeiture of any nature whatsoever, 
by reason only, or on the sole ground, that the answering 
of such question may establish or tend to establish that 
he owes a dehty or is otherwise subject to a ciw7 suit.. 
So, 4 lso, upon the general principle of the convenience or 
public justice, no questions are permitted to be ask^d^BiMi • 
tend to the discovery of the channels through wh^^in- 
formation has been given to the offi^rs of justice in cri¬ 
minal prosecutions (a). 

A counsel, attorney, or solicitor (t) is not bound or even 

(p) An (f§kmuUiaH is also aUowedl' 42a See Boyle n Wisemani 10 Each, 
in lieu of oath, on all occasions, in 647; Fisher s. Ronalds, 12 C. B. 
the case of Quakers, Moravians and 762. 

Separatists. See 8 & 4 Will. 4b (f) Hardy's ease, 44 St. Tr. 816; 
c. 49, |. 82; 1 8c 2 Viet c. 77 1 6 8e Attomey-Oenerid v. Briant, 15 Mee. 
7 Viet. c. 85, 8. 2. ac W. 169. 

(;} Stark. Ev. 186. And see 14 (t) Rex e. Duchess of Kingston, 

& 15 Viet C.99, B. 3. 11 St Tr. 246; Wilson e. Rastall, 4 

(r) Phill. on Evidence, vol. 8, p. T. R. 758; Cromack v. Heathcote, 
VOL. III. » 
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f^Taige lAte seef«<p tii the cause with which 
he may have become confidentially uitni^ted; nor can 
official*'persons be called upon Afi disclose any matter of 
state, the publieBtion of whi^ may 1)6 prejudicial to the 
community (a). But the law recognizes no' other privily 
in this ma^r; and comp^ all other, professional persons, 
whedmr phystektos, aurgeonts, or divines," to divulge the 
secrets (if televaii^ td the ismte) with which they have be¬ 
come profmsionBlly^cquakited; and will not aUow even a 
servant or private firiend to withhold a relevant ffict, though 
of the most delicate nature, and communicated to him in 
tbe strictest confidence ( 0 ). 

A party producing a witness shall not be allowed to im¬ 
peach. His credit by general evidence of bad character; but 
be may, in ease the witness in the opiniop of the judge 
prove adverse, contradt^ him by other evidence; or, by^ 
leave of the judge, prove ffiat he ;has made, at some other 
time, a sti^^ement mconmstent wiffi his present testimony. 
In order, tiowever, to protect the witness in such case 
against Un&tr surprise, it is necessary, before such proof 
be given, that tbe circumstances of the supposed former 
statement, so for as sufficient to designate the particular 
oecasion^ should be mentioned to him ; and that he should 
^ be asked whether or not he has made such statemei^a;)* 

'< witness, in credible, is sufficient evidence to a jury, 

of.ai]^ single ffict; tiiough undoubtedly tbe concurrence of 
two or more dorrollbates the proof. Yet our law considers 
that there are many transactions to which only one person 
is privy, and therefore does not always demukd the testi- 

2 Brod. & Bing;. 4 1 BtamweB v, Bzch. Ai to the caie of • inutee, 
Luc«^ 2 B. 6 C. 745 1 fhdffith «. see Davies v. Wstwi, 9 Ifee. Be W. 
Davies, 5 B. ft Ad. filial iftTSton BBS, 

p. Downes, 1 A. ft B. >1 1 Doe v." O'*) Taytor on l^denee, p. 

Beaton, 2 A. ft B. 171 1 l^uandv. 7di, 2nd edit, 
knight, 2 Mee. ft W. 99 f Doe v. (v) Wilson «. Eastali, uM sup .; 
Watkins, 9 Bing. N. C. 42t t Weeks Rex e. Duchess of Kingston, ubi 
lb. Argent, 16 Mee. ft W. Sf7 i Vo- sup. i VaHiant e. Dodemead* 2 Atk. 
lant V. Boyer, 22 L. J., C. F. 58; 624« ' 

Brown 0 . Foster, 8 Jor*(R. B.) 248, (w) 17 & 18 Viet. e. 128, 's. 22. 
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[tnoMy of two, nH thO ctTil taw rOqiiires. ** Unius 

resptifUio iestis tnUHiiio itm ositMatUt {yV*'\ 

Aftar the exstmiAation. of the iiritiiOss by the pttrty for 
whom^he ta called, trhiefa is temed his orasttoottan in, chiefs 
he is subject to ethg^-^aMmtion by the opposite |yarty,— 
which being doheltided^^ he ihay t^n be rerexam^d bjr 
the ptMi^y c^Og hito,' in reference to any matters snggested 
by the cross^examiiUdion {z). The evidence he has given 
thus passes throtfgh n close and severe scrutiny, s^hile on 
the other hand it receives all the support and protection 
which the interests of justice require. 

The object of the cross-examination, it shoidd be ob¬ 
served, may not only be to obtain hew tacts not before 
elicited, but to impeach the character of the vHitneSs iot 
veracity. He may therefore be asked if he has not ^ten 
, a contrary account of the same matter on a fortoer occa^ 
sion, mid if he does not distinctly admit this, proof may 
then be given, idhinde, that he has done so (sQ;. But the 
taw in this casey also, makes the same proviso Tor his pro¬ 
tection as in tbe case where he is interrogated as to former 
statements, by the party producing him (h>; and makea 
besides this further proviso, ^at if it is Intended to con- 


(y) Cod. 4,20,9. filackftone re> 
marks here (vol. iii. p. 370) upon 
the quallSoation wiCi which this 
rale h followed by our Modern ebn- 
lians. ** As they do not allow a lew 
** number than two witueuee to be 
" pletia'probaiiot they call the testi- 
** mony of one, though never ao 
*' clear and positive, semtpleaa prom 
" ioHo, only, on which no sentenoe 
Mean be founded. To make up 
** therefore the necessary corople- 
*« ment of witnesses^ when they have 
** one only to a single fact, they ad> 

** mit Ae party himself (plaintiff or 
" defendant) te he examined in hie 
** own behalf, and administer to him 
** what ia called the tuppieterp oath,— 

B B. 2 


** and if his evidence happens to be. 
** in his own ikvour, this immediately 
^ converts the half proh^lg^ a wh^^ 

one." Our law has altw^ ^M ftr 
and still takes a very different course. 
It allows one witness to sufBce as 
stated ia the text; and as totW evi¬ 
dence of the parties to the suit used 
formerly to reject it altogether, 
Uiough by 14 & 15 Vie^c. 99, they 
are now competent and oompeHaUe 
to he examined. 

(s) Aa to cross-examination and 
re-examination, vide Princee.Saino, 

7 A. & B. 027. 

(s) 17 & 18 Viet. c. 125, a. IB. 

(5) Vide sup. p. 610. 
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tmdifit him by his former statement in toriHng^ his atten¬ 
tion mast, before the eontradiotpry proof be given, be called 
to those parts of &e writing which are to be used jTor the 
purpose of contradiction <c), «£videnoe may also be offered 
to prove that be has been convicted of peijury or the like; 
or, generally, that be is of such a character as not to deserve 
to be believed upon his oath. But no evidence can be 
given against him of particular acts of misponduct, for this 
would be to engraft anothm* trial upon that which is already 
before the jury, and not only perplex the administration of 
justice, but put the witness himself to the unfair disadvan¬ 
tage of being assailed on charges of which he had no pre¬ 
vious notice (d). He may, however, be questioned as to 
whether he has been convicted of any felony or misde¬ 
meanor; and if he denies the fact or refuses to answer, the 
conviction may be proved (e). 

The nature of the evidence itself, whether obtained from 


witnesses, ^ from written instruments, is the next point 
tliat naturally presents itself for consideration; and the 
main principles Of the law connected with this subject, shall 
here be briefly stated. 

First, then, we may remark, that no evidence is neces¬ 
sary, as to matters of which the court will take judicial 
v^otice, as of the existence of a war in which the country 
^eugag^, and which has been publicly proclaigied, or 
n^cjpdS^d in acts of parliament (/); or of matters which 


(e) 17 Sc 18 Viet. c. 126, a. 24. 

(cl) } Stark. Ev. 146. See Queen's 
caee, 2 Bred. 6c Bing. 299; Spencely 
«. De Willott, 7 Eaet, 108 r Caipen. 
ter'e. Wall, 11 A. & E. 808. 

(e) 17 & ,^8 Viet. c. 126, a. 25. 
By the same section a' certifleate 
containing the substanee and effect 
only of the indictment aiid con¬ 
viction, purporting to he s^ned by 
the clerk of the court tx other 
propftr officer shall, updn proof of 
the identity of the person, be suffi¬ 
cient evidence of the conviction 


without proof of the signature or 
official character of the person ap¬ 
pearing to have signed. 

(/) See K. s. Beranger, 8 M.& 8. 
67. See Ruseell Dickson, 6 Bing. 
442: Brune ». Thompson, 2 G. & D. 
110; Alcinous s. Nigreu, 4 EIL & Bl. 
217. As to the admiA^n, without 
proof, of acts of etate, judicial pro¬ 
ceedings, and the like, and o^eertoin 
official documents, purporting to be 
genuine, vide 8 8 e '9 Viet. c. 118; 14 
& 16 Viet. 0 .99, ee. 7—14; c. 100, 
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the law presumes, as that a man is innocent till the. con¬ 
trary be shown,—that all official acts haire be6n done in 
due fonm; or that a maa proved to have been in existence 
^ at such a period, that, having regard to his age at that 
period, he*would not now have passed the probable limits of 
longevity, and of whpse^subsequent circumstances nothing 
is known,—is still in existence (^). Nor is evidence in 
general necessary, with respect to matters which the op¬ 
posite party has admitted to be true (A): and it is of course 
always dispensed with, as to matters upon which an ad¬ 
mission has been made for the express purpose of being 
used at the trial. And in reference to this subject we may 
remark, that by 15 & 16 Viet. c. 76, s. 117, either party 
may cdl on the other, by notice, to admit, for the purpose 
of the trial, an^ document, saving all just exceptions; and 
• in case of refusal or neglect to do so, tlie costs of proving 
the document shall be paid by the party so called upon, 
whatever may be the result of the cause, unles^^at the trial 
the judge shall certify that the refusal to admit%as reason¬ 
able ; and on the other hand, no costs of proving any docu¬ 
ment, will, in general, be allowed to a party who n^lects 
to give such notice (e). 

Again, it is a fundamental rule, that no evidence is ad¬ 
missible except upon the point in issue (A). [Therefrtre, in/i 
an action of debt, where the defendant denies hifpbond^^^b^ 

(g) See Doe v. Nepean, B. & Ad. 

86; S. C. (in error), 2 Mee. & W. 

894; Sillick v. Booth, 1 You. & C. 
e. 117. As to the particular case 
of tenants for life, or cestuy que 
viet, see at. 19 Car. 2, c. 6; 6 Ann. 
c. 18. 

(A) See Rax «. Gardner, 2 Camp. 

SJSi Bex V. Topham, 4 T. R. 126; 

Bricky V. Hulsc, 7 Ad. & £. 464. 

As to the effect of admissions im¬ 
plied upon tiu'pUadingt, hy omitting 
to traverse a fact alleged or other¬ 
wise, aee Digbjr o. Thompson, 4 B. 


& Ad. 821; Stracey «. Blake, 1 
Mee. & W. 168; Bennison v. Da¬ 
vison, 8 Mee. & W. 179; Smith v. 
Martin, 9 Mee. & W. 804; Spencer 
e. Barough, ibid. 425; Bingham v. 
Stanley, 2 Q. B. 117; Gould v. 
Oliver, 2 Man. & O. 208. 

(i) See also Reg. Gen. Hil. T. 
1856, (Fr.) rr. 29, 60. Aa to notice 
to admit, see also Reg. Gen. Hil. T. 
1853, (Pr.) rr. 29, 80, and. Lush, Pr; 
p. 304,2nd edit. 

(Ar) 3 Bl.Com.867; B. N. P. 298; 
Hey V. Moorhouse, 6 Bing. N. C. 52. 



jBiOQK y.-^oF cmi. 


[th» i$ is not )ii& 4^e49jp4 tl^s iewe Is whetih^r it 

be or BO>-^b<$ cBWot give s release of 

jthis bqoid m svlderuse; for fhtA ‘4of;B not destroy the bond,] 
but sho^s only that It U diBcha^ed; and (^.erefore does 
not sBppart Ids sI^b of the' issue^ which is the-aUcgation" 
ths$t]^holwln^l^|pod^gtdhsthim^ instead 

of snch^a pmy ha iboiiid> We pl^ded the/eleasCf 
AWber r^e of the san^e general nature iSf that none 
but tibe best evidence sbnh he adduced (1); by which we 
are to understand* that that which is of a secondary, shnll 
not be substituted for that which is of a primary kind, 
where the primary eyidence Is accessible; a rule founded 
on the presumption that such a substitution is probably 
prompted by some sinister motiye. Thus it is inflexibly 
held, that the contents of no priootsdeed or writing, (as dis¬ 
tinguished from a record or other public document (m),) 
can be proved by a copy (still less by mere oral eyidence), 
if the writing be in existence, and can be procured by the 
party by whom the proof is offered,—but writing itself 

must be produced (a); and if there be occasion to prove 
Its execution by a witness, (a proof that the law in general 
requires, unless it be thirty years old, and come out of the 
possessimi of some person natoially entitled to the cus- 
vtody (0),) dds could only be done, as the law until recently 
Wod, b^^lsalling the pardnular person (if any) whose name 
>^^kBvtlmieon written as attesting the execution (p); or by 

(f) S 91 . €oi{i. SS 84 See Tsylar in an action on a bill of exchange 
9 li Evi^^ncai p. 8^—868i 2||<d edijt. or o|her negotiable instrument! that 

(p) See 1# & 18 Viet c, 98i ip, 7. the lose of it aball not be set up at 
48 to the nt^pma to aip the trial! provided an indemniw ia 

pripnal recqrd, sep 43an. )4ii. given h> the aatiflhtipp of the court, 
T. 1888, (I^,) r.X2. .' or judge, or a master, against the 

(n) Mee. ft chims of any ytber 

W> 20S i Jones ^ Ta|deb>n, Sidea. & ' (e) B. Vi, p. 288 i S Phi)], fm Ev. 

W. 678; Huvnud «• 4 Hfsu* 204j Pop d, Eeale p, flamplea, 8 4. 

n Or. 284{ .Qsppn «. Iduolaetbly, 4 E. 181. 

2 EIL & BL 940. We pnay remprk (pt) Gillptt e. Abhstt, 7 A. & E. 
here, ^at by 17 4 19 Vpoh «• 128, 788i ypfflc v. Wprren, 8 4. & E. 

& 87,thpeotprtiyB j^e.lDliycirdfrii 8j|2} ColUna v. Bayutum, 1 Q. B* 
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callkig one of^ them at least, if there were several; or by 
proving that such attesting witnesses are all dead or other¬ 
wise incapabU of giving thmr testimony (^), and fhen ad¬ 
ducing secondary evidence cf the execution, as by proofof 
' the handwriting to. of signatures (r). And 

so strict was this ride Wits nature, thatjoyen the admission 
of the party ag^st wboth the instrument was (>roduced, that 
it wal executed by him, (unless such admisaqn were made 
for the express purpose of the trial,) would not suffice to 
excuse the absence of the attesting witness (s). But the 
law in this respect has now undergone a very important 
change: for by 17 k 16 Viet c. 125, s. 26, it shall in 
future not be necessary to prove by the atteftwg witness 
any iifttrument to the validity of which attestation is not 
requisite; and such instrument may be proved by admis¬ 
sion or otherwise, as if there had been no attesting witness 
thereto.. 


Ob the other hand, howeverf it is held that there are no 
degrees in secondary evidence; but that wher^the circum¬ 
stances are such as to excuse a party from giving the 
proper or primary proof, he is at liberty to resort to any 
species of secondary evidence within his power (t). Thus, 
where the defendant is let into secondary evideime of the 
contents of a letter,—by showing that the ji/etter itself is 
in the possession of the plaintid', who has had notice ^ 
produce it in court<u), but ffiils to do so,—the defend^ 


117; Whyman «. Garth, 8 Exch. 
808. .The declaration of a aub- 
acribing witneaa, tl»t he bad forged 
the deed, la not admiaaible. Stobart 
V. Dryden, 1 M. W. 618. 

(9) Adama «. Kerr, 1 B. & P. 
860; Croabye* Percy, 1 Taunt. 864; 
Ward e. Wdkt ibid. 461; Swire e. 
9e]l,8T.R.a71. 

(r)*Nelaon e. Whittall, 1 B. & 
Aid. 19; Doe v. Wainwright, 6 A. 
& E. 520; Browt; «. Tbemton, 6 
A. & E. 185; R. v. Koqia, ibid. 


198; Doee. Heakin,ibid.495; Doe 
V. Mew, 7 A. & R. 2401 Doe d. 
Edwar4 e. Gunning, ilud. 248; 
M'Gabey v. Alaton, 2 Mee. & W. 
206; Falmouth (Earl) e. Roberts, 9 
Mee. & W. 496; Lloyd e. Moatyn, 
10 Mee. Sc W. 478. 

(«) Abbott n. Plumbe, 1 Doug. 
216; R. e. HarrinjgwQrth, 4 M. ft 
S. 35A 

(I) Doe V. Rosa, 7 Mee. ^ W. 

102 . 

(a) As to a netiee to produes «pd 
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is th^ at liberty to give oral evidence of its cpntents; and 
is iiot bound to produce a ‘though in &ct he should 
have kept one (d;). ^ 

Anotto piincipal rule is, that hearsay evidence, that is, 
evidence of what has been said oi|||Bclared-oat of court, 
by a person not party to the suit, is not admissible. For 
our law deems'it un^e to, jnly upon the as^rtions of any 
person, unless he be called as a witness in the cause) and 
deliter his testimony under the sanction of an oath, and 
the check which the power of cross>examination im¬ 
poses (y). And this rule is so absolute, that the death of 
the person by whom the statement was made, and the tion- 
sequent^impossibility of producing him as a witness, makes 
no difference. Upon the same princijde no wiittementry 
or memorandum, made by a person not party to the suit, 
can in general be admitted as evidence even alter his death 
between the plaintiff and defendant, for this fells under the 
same consideration, and is in effect not distinguishable 
from hearsay^ evidence. 

The rejection of hearsay is subject, however, to excep¬ 
tion in particular cases. For, first, the declaration of a 
third person is in certain instances admitted as forming 
part of the res gesteSf or as deriving particular credibility 
from the circumstances under which it was made. Thus, 
ifVa question arises, whether a third person committed an 
atXi^f bankruptcy, by absenting himself from his house, 
his d'wn declaration made at the time, that he did so to 
avoid accreditor, is good evidence(«). So the books of 
stewards, or other receivers, though strangers to the suit, 
are admitted in evidence after their death, so fer as the 
entries therein tend to charge them with tiie receipt of 
money; because such acknowledgments, having been made 

the manoer of proving it| eee IS & (p) Wright e. Doe,’ 7 A. & E. 

16 Viet 0 . 76,1.119; Ltiih, Fr. p. • Stobwte. Dryden, 1 Mee. & 
666 , 2nd edit. W. 616, 

(«) Brown e. Woodmen, 6 Car. U (s) 1 Stark. Ev. 48. 

P. 206, per Parke. 
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against their own interest, are entitled on that grpund to 
])eculiar weight (a). Again, declarations or statements in 
the qature oT hearsay |ire admitted, where evidence of that 
description happens to' constitute the natural and appro¬ 
priate means of. proof; as* upon questions of pedigree, 
custom, boundary, and the like (d). To which we may add, 
as another expeption from the general rule, that a statement 
made by a third person will be receivable as evidence 
against the plaintiff or defendant in the cause, if the plaintiff 
or defendant be proved to have been present when the 
statement was made, and to have heard its import; for it 
then becomes material to consider whether, by his language 
or demeanor on the occasion, it appeared to receive his 
assent (c). 

Iftstly, we may notice as a further rule of evidence, so t 
far as written instruments are concerned, (and one of recmit' 
introd^iction,) that where the genuineness of a writing is 
disputed, it may be proved genuine or otherwise, by wit- ■ 
nesses speaking on comparison of it with an}fr other writing 
proved to the satisfaction of the judge to be genuine (d). 

These rules relate to the admissihiHty of evidence in 
different cases (e). As to its effect, we may remark in 
general, that it may be either pontive or drcumstanticd (/); 
by the former of which, we commonly understand a proof 
of the very fact in question; by the latter, a proof of jcir- 
cumstances from which, accoi^ii:^ to the ordinary course 
of human affairs, the existence of that fact may reason- 

(b) Higham e. Ridgeway, 10 Eaat, (c) 1 Stark. Ev. 50. 

109: Doe ». Coultlired, 7 A. & E. (iQ 17 & 18 Viet c. 125, a. 27. 

235; Percival«. Nanaon, 7 Exch. 1. (c) Aa to the olgection to the 

As to entries against interest see 2 proof of written instruments founded 
Smith’s l^eading Cases, 198; Furs- on the want or insuffloiency of stamp, 
don V. Clogg, 10 Mee. & W. 574. ubi sup. vol. i. p. 484, n. (e). 

(5) Davies v. Lowndes, 5 Bing. (/) 8 Bl. Com. 871. Blackstone 
N. C. 161; Thomas V. JenlUns, 6 A. defines circumstantial evidence aa 
& E. 525; Barraclough v. Johnson, the proof of such circumstances as 
8 A. & E. 99; Brisco e. Lomax, either necessarily or usuatlf/ attend * 
ibid. 198; Doe v. Hawkins, 2 Q. B. U)e fact itself.” Ibid. 

212; Bradley v. James, 18 C. Bi 822. 
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' ably he^pfmmid(^)n And die sti'jeQgdb of dTcamstanttal 
or pMmaUfiiiye evideDca varier according to tihe naturp aad 
particiihur oombkiadoi} of the &cts p|»)yedr It'may either 
" be barely sufficient to decide Ihe question, suppostng no 
eridenee to be offined to the fM>lttrary; or it mi^ be^stroog 
enough to prerail against mdence oder^ on the other 
side, or even eo violeiit as not to adffiit of bqing repelled 
by eny adyersa evidence ndiatever, exc^t un^r very par¬ 
ticular difcuraetances. 

Sudi are the general principleB of law relative to the 
evidence; ail which,it is to be observed, {is to be given in 
open court, in the presence of die parties, their attorneys, 
the counq^ and all bys|tanders; and before the judge a^d 
jury; eadi party having liberty to except to its compe¬ 
tency ; whudi exceptions are publicly stated, and byMe 
judge are openly and puldidy aHowed or disallowed in the 
ffioe of the country; which must curb any secret bias or 
partiality that might arise in his own breast. And if either 
in hie directions or decisions ha misstates the law by 
ignorance, inadvertence or design, the counsel on either 
side may require him publicly to seal a hiU of exevp- 


(s) It it tp be observed that the 
presampHoiui here reftreed to ere of 
a kind ^091 thf |)repiil9p- 

tiona c/ Iom before mentioned, (vide 
sup. p. 618,) wbibh are in truth 
mere l^nl maxime in Uie absttiot,' 
on wbidl, aa on .other poisti of lew, 
the jury are to follow implicitly the 
direction of the judge. But the pro* 
sumptionaaowin question,ariseftom 
epec^ cirmimstaneei I and 
ferencei which in general tiie jury 
are at liberty to adopt or 
though even here their AserdtiMi li 
in some instanoee controlled Iqr pre¬ 
cedent, or the manifeit reason of the 
case. Thus we haveiegd deeiaioiu 
^ upon the eufioiency of'tfae]^ratiliqp- 
cioa of life nnder partfoidar tAt- 
eumstanees (vide tiie cases cited 


rap. 618, n. (g): of loM of «hip, 
Qreen v. Brown, 2 Str. 1198; of 
seisin in foe, Jayne v. Price, S Taunt. 
826; Doe e. Williams, 2 Mee. & W. 
149; of death without issue. Doe v. 
Woolley,8 B. & C. 22; Ear) of Boa- 
qommon’s case, 6 Clark B Fin. 97 ; 
of a reconveyance, Fenny e. Jones, 
811. & Scott, 472; Doe v. WiUiams, 
1 Mee. 8r W« 748 ; of unify cdf pos- 
aeasicai, Clayton v. Corby, 1 Gal. & 
D. 174; of authority as agent, 
Owaa o. Baxrow, 1N. E. ICl; Ward 
«. Evans, Salk. 442; pf fMymuat, 
Weldi e. Sesbetn, X Stark* Rep. 
474 1 Oswsld % Lfg^, I Tj, R. 270; 
B. e. Btephena, 3 Burr. 484 1 of pay¬ 
ment by cheque, Egg p. Barnett, 8 
Eep. 186 'f of due atampiog, Doe 
Coombs, 8 Q. B.S87. 



CHAP. X.-t^ 09 TUS PBOCSSDINGS IM AN ACftON. 

stating tka point wherein he is supposed to err; • 
lUKi thie he is obliged ter seel by the statute of Westminster 
the peeond; 13 ]£dwa|d t. e> 31; or if be retoses so to do, 
the party may have a con^ulsory writ against him(f)i * 
commanding him to seel U, if the fiict alleged be truly 
stated; and* if lie returns t^t the hict is untruly stated, 
when the eafe is 'ot&drwise, an action will lie against him 
for making a hdse return. This bill of exception is in the 
nature of an appeal, examinable not in the court out of 
which the record issues for the trial at nisi prtusj but in a 
court of error, after judgment given in the court below (J)» 
[But a denaarer to the emdewx{k) shall be determined by toe 
court out of which toe record is sent. This hap;^ms where' 
a rftord or other matter is produced in evidence, concern* j 
ing^ the legal consequences of which there arises a doubt in 
law: in which case toe adrerse party may, if be pleases,' 
demq^ to toe whole evidence; which admits toe truth of 
ewery &ct which has been alleged, but denies the suffi" 
ciency of them uU in point of law, to maintajh or ovmthrow 
the issue (I); which draws the question of law from toe 
cognizance of toe jury to be decided (as it ought) by toe 
court] above, or in hime, [But neither these demurrers 
to evidence, nof bills of exceptions,] particularly the forr 
mer (m), [are at pre£nt so much ip use as formerly, since 
toe more frequent extension of toe discretioimry powers of ^ 
toe court in granting a new trial, which is now vei^r^pam* 
monly had for the misdirection of the judge Ut nisi prim, 

(k) As to a MU of axoeptiona, fe« Bl. 67S. 
liuali, Pm, f, 9d 4 adiU} Pavioa Qc) A| to demurtfr to oride^ce, 

«. Loi^rndiea, 1 Man. 8( Qr. 47S ; paa Arch. Fr. by ChUty, 429 (0th 
Galway v. Baker, 6 Clark & Fin. ed.);FaiiahBwa.CoGkacdge,IDou|f. 
197 1 Doe V. Fiaher, 2 BHgb, N.B. 9; 119 ; S. C. in error, 8 Bro. P. C. 

OIbba a. Fike, 1 Dowl. N. S. 400} S90; Cort a. Birkbeek, 1 Doug. 21S| 

R. «. Bewlagf 2 Dqwl. N. 8. 388 1 Gijbaon a. Hunitar, 2 B|. W f 

AUenatMayward, 7Q. B.960| New- Millar a. Wane, 4 B. a C, 98S> 
toft a. Bootle, IS li. J. (C. B.) 138; (I) Co. Litt 72; 6 Aep. 104. 

M'Alpine a. MagnaU, 8 C. B. 496. (at) A demurrer to the evidence* 

(i) Reg. Br. 182; 2 Inat. 487. may he said to have nhw &llen into 

(J) Davenport «. Tyrrell, 1 W. lotMdituae. 
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{This Open examination of witnesses mva voce, in the 
presence of all mankind, is much more conducive to'file 
jdearing up of truth (n) than the privQite and secret exami¬ 
nation taken down in writing] by cpurtsr whose practice is 
modelled on the civil laW; (where a witness hmy fre¬ 
quently depose ,fhat in private, which he wiU'be ashamed 
to testify in a public and solemn tribunal. There an artful 
or careless scribe may make awitness speak what he never 
meant, by dressing up his depositions in his own form and 
language ; but he is here at liberty to correct and explain 
his meaning if misunderstood, which he can never do after 
a written deposition is once taken. Besides, the occa¬ 
sional questions of the judge, the jury, and the counsel, 
propounded to the witnesses on a sudden, will sift ouf the 
tnith much better than a formal set of interrogatories pre¬ 
viously penned and s.ettied; and the confronting of adverse 
witnesses is also another opportunity of obtaining unclear 
discovery, whiph can never be had upon any other method 
of trial. Nor {S the presence of the judge, during the ex¬ 
amination, a matter of small importance; for, besides the 
respect and awe with which his presence will naturally in¬ 
spire the witness, he is able by use and experience to keep 
the evidence from wandering from tl\p point in issue. In 
short, by this method of examination, and this only, the 
persons who are to decide upon the evidence have an op- 
poHunity of observing the quality, age, education, under¬ 
standing, behaviour, and inclinations of the witness; in 
which points all persons must appear alike when their de¬ 
positions are reduced to writing, and read to’ the judge in 
the absence of those who made them; and yet as much 
may be frequently collected from the manner in which the 
evidence is delivered, as from the matter of it These are 
A few of the advantages attending this English^ way of 
giving testimony ore tenus: which was also indeed familigr 
,.among the antimt Homans, as may be collected from 
Quintilian (o), who lays down very good instructions for 
(») Hale, Hist. C. L. 264—260. (o) Instit. Orat. I. 6, e. 7. 
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[examining and crdss-’examiniug witnesses viva voce. And 
diis, or somewhat like it, .was continued as low aslhetime 
of Hadrian *(j9); but ^le civil law, as it is now modelled, 
rejects all public examination of witnesses J 
[When the evidence is gone through on both sides, the 
judge, in the presence of the parties, the counsel, and all 
others, sums^up the'^hole to the jury,] Recapitulating in 
greater or less detail, as he may deem necessary, the state¬ 
ments of the witnesses, and the contents of the documents 
adduced on either side, commenting upon the manner in 
which they severally bear upon the issue, and giving his 
opinion upon any matter of law that may arise upon them, 
but leaving the jury to determine for themselves the credit 
and«weight to which they are respectively entitled, and to 
decide whether, upon the whole, the preponderance of 
proof is in favour of the plaintiff or defendant (q), 

[The jury, after the proofs are summed up,] if they ex¬ 
press a wish so to do, witlidraw from the court [to consider 
of their verdict; and, in order to avoid in&mperance and 
causeless delay, are to be kept without meat, drink, fire, or 
candle, unless by permission of the judge (r), till they are 


( p) See hie epistle to Varus, the 
legate or judge of Cilicia; "ZVt 
mofis $cire pote», quanta fides sit Aa- 
benda tetiibutquit cujus tUgnita, 
tia, at cujus astimaiUms sint i et, qtU 
timpUciter visi sint dwere; utrum 
unum eundemque meditatum sermonem 
atiukriat, an ad sa qtus interrogaveras 
satsmpars vsrkimiUa respondsrint,’*— 
Ff. 22,6,8. 

{q) Before, the case is left to the 
jury, and in the progress of the trial, 
it oftna happens that an ofcjeetion is 
taken either by the plaintiff or de. 
fendant, on the p'ouad of some par- 
tidhlar discrepancy between the alle¬ 
gations which the adverse party has 
made in his pleadings, and the evi¬ 
dence offered in support of his alle¬ 


gations. Such discrepancy upon a 
panicular point, as distinguished 
from a total failure of proof upon 
the substance of tlie case, is called^ 
variance ; and objections foun^ed^n 
variances were formerly allowed to a 
very inconvenient extent; but by 9 
Geo. 4, c. 15; 8 A 4 Will. 4, c. 42, 
ss. 23,24; 15 & 16 Viet. c. 76, ss.86, 
87,222; and 17 & 18 Viet. e. 125, 
s. 96, the court or a judge is now 
empowered to allow an amendment 
of all defects and errors whenever 
such amendments shall be necessary 
for the purpose of determining, in 
the existing suit, the real question 
in controversy between the parties. * 
(r) *‘A method of accelerating 
" unanimity,*’ says Blaefcstone, ** not 



622 tiviti MtrsiWB, 

[idi un^iiii^gty itgtedd (0*] A<ScordiDgly [if tbey or 
dfink at Itll, or bare aOj eatabloe about them, witbottt^ctth 
sent of the court, and before rerdict^ it is fineable; a|td if 
they do to at bia cbai^ for whom they^afteririfdi'find, it 
ifill flat aaide the tefrdicl (it)/ Alao, if they gpeik with 
eithea^ of the yaities or fitebf agents alter hare gone 
from tlm bar, or if tbsty receire any fresh evidence in pi^ 
vatey Or if, to inevei^ dbyntea, they cast lots fbt whom 
tb^ shdl find, any of these cireumstanees trill entir^y 


*^atioUr tStkttdMK itf sCMlr «dSgt(» 
** ivCioM of Europe, and ia tsKtlew 
*' of greater ooncern. For liy the 
** Ooiden Bull of the empire, if, after 
** the eongtrew ia opened, the eleettaa 
delay fheelacAnm a Jdh^ of file 
" Romans for thirty days, diey iSudl 
** be fed only with bread -and water 
** ^ die eame ia aoeompibhed.'* S 
m. Com. S7S. , 

(ii *• Tlds heoeat^W uWI* 

*' nimi^aeeraa to be peeutiar to omr 
" own eonatitutidn, (aee Barring, on 
^ the State. 10, 20,21); or at leaat 
** in the nembdat or Jury of the antient 
•* OodM, dteie WMf M^tulred, tree in 
*• orkadsel oaiMa outV the eoaaent of 
** the mafet part; imd in eaae of an 
equaii^, Ihe delhndatfl Was held to 
** lh4a<S>itted.'' Stierik 1. L e. 4.-^ 
SBlrCeast 870r With oa tie pHa* 
tdple as to munrimf^ «eiidi% aa S 
otonsequenee, ftO ro thentle of ftqttie^ 
ing as siaiiy as twtftra ta seacor, ia 
emmeaioa wim that of adifttiag 
salyiWelfe tSrftBpontheJlSV. TbS 
fcmisr orlgiaateiila ti* s s gasd ma* 
fieatly ptfd ta (Ml pas tiairitt aamflav 
(vide sop. p; SSS, a. (p)} tlia.liiiiar 
paapaMy tana Its hek^ deemaS ii»< 
aMiStary to swear la aiore thaa 
'twelve, whato the verdhst df twelve 
would ahraye auflee It ii to be 
aiierved^ howevei^ thM ia grand 


Juries it ii the pteetiee to ewesr fa 
i large! nnmiber (oaually twin^* 
three); though less, (if amoanting 
to twelve or more,) can make a valid 
preaeatment the principle,'what* 
eVer miy be its is attended at 
least wiA one praAical advantage of 
the utmost importance; that in the 
event of a ditferenoe of opinion, it 
sectnrea S dlactfSsion, ahd iniihlea any 
Ode fiaaentient Jurdr to cOttipe! the 
other eleven fully and eakaly to re- 
conaider tiie question. Some re- 
marka will be found on this aufgect 
in the Third Report of the (Common 
l«w Comroiarionera appointed in 
1828, p^ 70; where it isleooimnended, 
that if, aifter a deliberatioe of twelve 
houfi, nine out of Ae'twelve eoncta!', 
jdieir verdiot riiotfld he received^ By 
■ raoent itatate, 17 ft 18 Viet. e. 89, 
it k pfevided ai to verdieia in civil 
emMs ia dbeffamd, that if the jury 
are liaahle to agree, and if sAm she 
hours nine of them shall ag^ws, die 
vwdlM Of the nine aboH be aaffl- 
dbm. 

(a) StiljheS e. Btdd, 8 HeWl F. 
Ck 818; has see Morris ft-Tinrisa, 10 
Mee. 8r W* 187, where ii wtt held 
to be a matter for the dinieetfoa' of 
tbeoMttt, trirefber Aey would gium 
a mow trial wader onoh droam- 
sttaesh. 
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[vitiste ilie vei^ict(a?). And] by tibe aziileitt mle,j(wliicb, 
do Btrictnes^ seems to be'^iU in force), [if the jurors do not 
tigree in their verdict«tefore the judges are about to leave. 
the town, though they are not to be threatened or impri¬ 
soned (}), the jndgus are not bound to wait lor them, but 
may carry them round the circuit, from toim to town, in a 
caitC^r).] In practice, however^ if the jury are unable to 
agree upon their verdict, one of them is often withdrawn by 
consent of the parties to the suit, so that no verdict can be 
given (a) ,* or the whole jury may (with the like consent) be 
discharged from finding any verdict (6); or, again, they may 
(even without such consent) be discharged the judge, 
after having retired for a considerate time, (as fora night,) 
for deliberation (c), 

[When they are all unanimously agreed, the jury return 
back to the*bar; and before they deliver their verdict, the 
plaintiff is bound to appear in court, by himsdf, attorney, 
or *counBel, in order to answer the amercement, to which by 
the old law be was liable in case be fiuled hi his suH, as a 
punishment for his fidse claim (d)< T'o be amerced, or a 
mercie, is to be at the mercy of the Crown with regard to 
the tine to be imposed; in misericordia domini regis pro 
false clamore mo. The amercement is disused,] but an 
allusion to it may still be traced; for [if the plaintiff does 
not appear, no verdict can be given, and the plaintiff 
said to be nonsuit ; non seguitur clamorem ssmm, Themfr^, 
it is usual for a plaintiff, when he or his counsel perceives 
that he has not given evidence sufficient iQ maintain the 

(«) But tlie dBdaVit of sjurpsm 6oiiMiit,aBd tliriietioirteaftirwBrds 
M to the mode in wlrieli Uie jwy |>rooeeded toith, or • freak oetion 
came to a Verdkt eandot he received, brought# the defenteitt tug to 
Bttrgeii k Langley, S Min. fr O. ati^ pvoOeedinga# OiMM e^ Rdph , 
722. Id L. .r.(Ex.) 7. 

(jf) If irror, e; 4, a 24. (t) Bverett o.- Yondla 8 B. fr Ad. 

(s) Lib. Asa foL 40, pi. 11. 849. , 

(e) Stodhart v. Johnaon, 8 T. R. (e) Seally .«# Peoria, 8 DoarL 872t 
687; Harries o. Tbottaa, t Mee. 8c R.«. dohaaen, 6 Ad. k EL 818. 

W. 88. If »jarDr be withdrawn by (d) Pindi, L. 188^ 28& 
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[isBueicto be voluntarily nonsuited (e) or withdraw himself; 
whereupon the crier is ordered ip cali the plaintiff; and if 
neither he nor any body for him appears, he is nonsuited,. 
the jurors are discharged, the action ier at an end, and the 
defendant shall recover his costs. The r^on of this prac¬ 
tice is, that a nonsuit is more eligible for the'plaintiff than 
a verdict against him; for after a nonsuit, which is only a 
de&ult, he may commence the same suit again for the 
same cause of action; but after a verdict had and judg¬ 
ment consequent thereupon, he is for ever barred,] unless 
the judgment be reversed as erroneous, [from attacking 
,the defendant upon the same ground of complaint But 
ill case the plaintiff appears, the jury, by their foreman, 
deliver in their verdict] 

By the verdict, {verk dicttm,) [they openly declare (/) 
themselves to have.found the issue, for the plaintiff, or for 
the defendant; and if for the plaintiff, they also assess the 
damages sustained by the plaintiff, in consequence of the 
injury upon \^ich the action is brought (^).] 


(e) A nonsuit is appropriate only 
to the case of tlie pluintifTs with¬ 
drawing himself. He cannot, there¬ 
fore, be nonsuited against his will; 
for, instead of withdrawing, it is in 
his option to appear, (by himself or 
‘ bis attorney,-) wh'en the jury are ready 
toMeUver their verdict. But if he 
has failed in the opinion of the jury 
(under the direction of the judge) to 
maintain his side of thO issue, and 
he elects to appear, there will then, 
in lieu of the nonsnit, he a f ardiot 
against him $ which, ibr the reason 
stated in the text, Is gei^eraily Im 
eligible. See Dewar «. Ihirday, 8 
Ad. ft El. 186. 

(/} The verdict is said fh our 
books to be either ftrivy pr jnthlio—■ 
and it is stated by Blaokstone, (vol. 
iii. p. 877 1 ) that a pthy verdict is 
" when the judge hath left or ad- 


<*joumed the court, and the jury 
*' being agreed, in order to be de- 

livered from their condneraent. 
** obtain leave to give their verdict 
** privily to the judge out of cou"; 
though he adds, that ** if the judge 
" hath adjourned the court to his 
" own lodgings, and there receives 
**the verdict, it is a public and 
'*not a privy verdict.” He also 
states, that a privy verdict is of no 
force, unless afterwards affirmed 
openly in court, and that the jury 
may then vary from it, if they 
. pleaae; and that it is ** a dangerous 
** practice, allowing time (br the par- 
" ties to tamper with the jury, and 
"therefim very seldom indulgedjn.” , 
At the present day it is wholly dis¬ 
used. 

(g) By 8 ft 4Will. 4, c. 42, s. 28, 
the jury may upon the trial of any 
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Sometimes, if there arises upon the facts proved in the 
case, any difficult matter of law, the course is adop1;ed of 
finding a *pccfa/verdict—a course [grounded on the Statute 
of Westminster, 13 ]Edw.*I.,c. 30, s. 2,] and the adoption 
' of which .is entirely at the clioice of the jury (A)* A ver¬ 
dict of this description, is drawn up in the form of making 
^the jury [state the *naked facts, as they fiild them to be 
proved ( 2 ); concluding conditionally,] that if upon the whole 
matter the court shall be of opinion that the issue ought to 
be found for the plaintiff, they then find for the plaintid^ 
and assess the damages accordingly; if otherwise, then for 
the defendant. [This is entered at length on the record, 
and afterwards argued and determined in the court at West- 
ininstear, from whence the issue came to be tried (j*).] But 
cither party, if dissatisfied with the decision, is at liberty 
to appeal to the proper court of error in the Exchequer 
chamber (A). 

[iltfiotfier method of finding a species of special verdict, 
is when the juiy find a verdict generally for the plaintiff, 
but subject, nevertheless,] as the law of the case is doubt¬ 
ful, [to the opinion of the court above, on a special case, 
stated by the counsel on both sides,] and containing a 
statement of facts mutually agreed upon. The proceed¬ 
ings on this are, in general, similar to those on a special 
verdict (/); the chief difference between them bging that a 

* 

isaucor inquisition of damages, allow above the value of the goods,.and 
at the current rate upon debts also, in actions on policies of rb> 
from the time when they were pay- surance, over and above the money 
able, i f payable by virtue of a written insured. 

instrument, and at a time certain; or (A) Mayor of Devises v, Clark, S 

if payable otherwise, then from the A. & £. 506. 
time when demand of payment shall (t) See Fryers. Roe, 13 C. B. 427. 

have been m^de in writing, with no- (J) See Reg. Gen. Mich. T. 1853, 

ticc that interest will he claimed. (Pr.) r. 16. 

(See Mowntt v. Lord Londesborougb, (A) As to this court, vide sup. p. 
4 Eli. Bl. i.) And, by sect. 20, 411. 

may give damages in the nature of (1) Until a very recent period this 
interest, in actions of trover and was otherwise; fur there could be 
trespass de bonit asportatis, over and no proceeding in error, upon the 

VOL. 111. S 8. 
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special case is not entered upon the record; and in either 
case \he proceedings can only .be by consejit of the jury, 
(though in practice they never o^ect to what the parties 
propo^ on the subject,)—the^ rule of law being, that the 
jury are always at liberty, without either special, verdict or- 
special case, to iind their verdict absolutely, if they think 
fit, either for plaintiff or defendani(m*). 

[When the jury have delivered in tlieir Verdict, and it is 
recorded in court, they are then discharged. And so ends 
the trial by jury;—a trial which, besides the other vast ad¬ 
vantages which we have occasionally observed in its pni- 
gress, is also as expeditious, and cheap, as it is convenient, 
equitable, and certain:] and indeed the trial by jury [ever 
has been looked upon as the glory of the Eiiglisji law.] 
In estimating its advantages it is to be considered, that [if 
the administration of justice is entirely entrusted to the 
magistracy, a select body of men, and those generally 
selected by the prince, or, such as enjoy the highest pffices 
in the statej^ their decisions, in spite of their own natural 
integrity, will frequently have an involuntary bias towards 
those of their own rank and dignity,—for it is not to be ex¬ 
pected from human nature, that titn few should be always 
attentive to the interests and good of the many. On the 
other hand, if the power of judicature were placed at ran¬ 
dom, in the hands of the multitude, their decisions would 
^be wild and capricious, and a new rule of action would be 
every day established in our courts. It is wisely therefore 
ordered, that the principles and axioms of law, which are 
general propositions flowing from abstracted reason, and 
not accommodated to times or to men, should be deposited 
in the breasts of the judges, to be occasionally applied to 

judgment on a epecial case $ but by aIso Reg. Oen. Mich. T. and 

17 fir 18 Vict.c. 12fii a. 82, error may ached. No. 18. 

now be brought on auch a judgment (m) 3 Bl. Com. 378, citeB«Litt a. 

in the aame manner aa upon judg- 868; Mayor of Devizea v. Clark, 8 

ment on a special verdict, unlcnathe A. fit E. 606. 

parties agree to the contrary. Sea 
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[such facts as come properly ascertained before then^ For 
here partiality can have liftle scope; the law is well known, 
and i^ the same for alk ranks and degrees: it follows as a 
regular conclusion from the premises of fact pre>established. 
But in settling and adjusting* a question of fact, when en- 
trusted to any single magistrate, partiality and injustice 
have an amplq field to*range in, either by boldly asserting 
that to be proved which is not so, or by more artfully sup¬ 
pressing some circumstances, stretching and warping others, 
and distinguishing aw’ay the remainder. Here, therefore, a 
competent number of sensible and upright jurymen, chosen 
by lot from among those of the middle rank, will be found 
the best investigators of truth, and the surest guardians of 
publi<f justice («).] 

The peculiar importance too of this mode of trial de¬ 
serves remark, as applied to criminal cases, and most of all 
to thoSiQ in which the Crown is directly concerned. It 
may* be truly affirmed, that [the most transcendent privi¬ 
lege which any subject can enjoy or wish fdlr is, that he 
cannot be affected either in his property, his liberty or his 
person, but by the unanimous consent of twelve of his 
neigfibours and equals;] and there can be no doubt that 
this institution [has secured the just liberties of this nation 
for a long succession of ages. And therefore a celebrated 
French writer (oj, who concludes that because Rome, Sparta 
and Carthage have lost their liberties, therefore those eff 
Kngland in time must perish, should have recollected that 
Rome, Sparta, aud Carthage, at the time whefl their liber¬ 
ties were lost, were strangers to the trial by jury.] 

(n) The recent institution of the of cheapness and dispatch, the par- 
new County Courts, (vide sop. p. ties are enabled in these courts to 
384,) in which the decision of mat- dispense with trial by jury, yet either 
ters of factai well as law is generally of theif is entitled to insist on that 
intrusted to the judge, must not be mode of decision, where the claim 
considered as any indication that the exceeds 51 ,; and where it exceeds 
vieusofBlackstone on the subject to 50/., it is only by consent of both 
which the above extract refers, are parties that the County Court can 
disregarded at the present day. For exercise any jurisdiction whatever, 
though in favour of the great objects (o) Montesq. 8p. L. xi. 0. 

B K. 2 
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IV. The issues of law or fact having been decided in the 
several methods above described, and it thus being ascer¬ 
tained whether the plaintiff is en^tled to maintain his ac¬ 
tion for the civil injury which.is the subject of complaint, 
or the defendant|^ on the othar hand, to be discharged from 
the action, the next step is the judgmenty that is, the formal 
award of redress in the one case, br dischai^e in the other.. 
And as regards the issue in law, we liave already be&n led 
in part to advert to this proceeding (p), the judgment in 
that case being in effect given at the time that the court 
deliver their opinion or decision upon the legal question, 
though it is not formally drawn up and entered on record 
, till afterwards. But if the issue be an issue in fact, and 
tried by jury, the course of practice is as follows. 

In the first place, whatever has been done subsequently 
to the joining of issue, and the awarding 'of the trial, is 
enters on the back of the nisi prius record, and is called 
the postea ;^^the substance of which is, that [postea (after¬ 
wards) the (.aid plaintiff and defendant appeared] in per¬ 
son or [by their attorneys, at the place of trial, and a jury 
being sworn, found such a verdict; or that the plaintiff, 
after a jury sworn, made default, and did not prosecute 
his suit, or as the case may happen (^).] 

The unsuccessful party may then, within such interval of 
time as the practice allows for the purpose (r), move the 
court in baiw (s) for a new trialy or for arrest of judgmenty or 
ioT'judgment non obstante veredicto, or for a repkader (t). 

(p) Vide 8^. p. S81. any of these caseB,) entered in a 

(y) As to the form of die pmtea, list of postponed motions by leave 
vide Jteg. Gen. HU. T. 1853, (Fr.) of the court; and*see as to these 
in ached. Nos. 3, 4. motions, r. 61 —.14. 

(r) By Reg. Gen. ,Hil. T. 1853, (i) As to the term ** tn done,” vide 

tPr.) r. 50, no such inotMti, where sup. p. 415. • . 

the cause is tried in term, shall be . (f) The defendant may also move 
allowed after four days from the trial, to enter a nimuit, or the plaintiff to 
nor in any caae after the expiration set aside a nouevit, and enter o' venUet 
of the term; nor, when the cause is for plaintiff. But such motions can 
tried out of term, after the first four only be made as upon a point reserved, 
days of the ensuing term; unless, (in that is, by leave of the judge who 
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And, 1. As to tbe motion for a nm trial. The ground 
of this may be an irregularTty in the proceedings connected 
with tl^ trial, such as w«.nt of notice of trial; or any other 
matter.(that is, extrinsic to,) the record, tending to 
show, thaf, though ‘the trial may haye been in due form, yet 
it has not done* justice between the parties; such as [any 
«flagrant misbeh|iviour oT the party prevailing towards the 
jury, which may have influenced their verdict; or any gross 
misbehaviour of the jury among themselves; or that it ap* 
pears by the judge’s report certifled to the court, that tlje 
jury have brought in a verdict without, or contrary to, evi¬ 
dence («), so that he is reasonably dissatisfied therewith: or 
that they have given exorbitant] or iiisuflicient [damages; 
or thaf the judge himself has misdirected the jury, so 
that they found an unjustifiable verdict.] For any of these 
, reasons, or fof any of a similar kind, it is competent to the 
unsuccessful party, whether plaintiff or defendant, to move 
that the verdict that has been given be setasid^;, and a new 
trial had : the eifect of which motion, if grantdii, is, that a 
trial 0f the same issue, (by a new jury duly summoned and 
impanelled as in other cases,) is instituted de novo. 

[The exertion of these superintendent powers of the 
courts in setting aside the verdict of a jury, and granting 
a new trial on account of misbehaviour of the jurors, is of 
a date extremely antient. There are instances in the Year 
Books of the reigns of Edward the third (a), Henry the* 
fourth (w), and Henry the seventh (ar), of judgments being 
stayed even after a trial at bar, and new trial awarded, 

tried the cause, granted during the against evidence^ the costs of the first 
course of the trial. By 17 & 18 trial shall a&tde the eera/, unless the 
Viet. c. ]2£|S. 33, it is provided, court shall otherwise order; 17 & 
that in every rule nUi for a new 18 Viet. c. 125, s. 44. 
trial, or to eh ter a verdict, or non* (v) 24 Edw. 3, 24; Bro. Ab. tit 
suit, the grounds upon which such Verdite, 17. 
rule has been granted, shall <w) llHen. 4,18; Bro. Ab. tit 

shortly stated. See Grayson v. An- Enquest, 75. 
drewB, 10 Exch. 427. (.r) 14 Hen. 7, 1; Bro. Ab. tit 

(a) Where a new trial is ordered Verdite, 18. 
on the ground that the verdict was 
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[because tbe jury had eaten and drunk without consent of 
the judge, and because the plaintiff had privately given a 
papei' to a juryman, before be was sworn. And upon these 
the, chief justice Glynn, in 1655, grounded tiie first prece¬ 
dent that is reported in our books (y) for granting a new 
trial upon account of excessive dxmayes given by the jury, 
apprehending with reason, that no'tbrious partiality in the 
jurors was a principal species of misbehaviour.] About 
that time, however, [it was clearly held for law (z) that 
whatever matter was of force to avoid a verdict ought to be 
returned upon the postea^ and not merely suimiscd by the 
court, lest posterity should wonder why a new trial was 
awarded without any sufficient reason appearing upon the 
record. But very early in the reign of Charles the efecond 
new trials were granted upon affidavits (a); and the former 
strictness of the courts of law in respect 6f new trials 
having driven many parties into courts of equity to be 
relieved from ^oppressive verdicts, they are now more liberal 
in granting them; the maxim at present adopted being this, 
that in all cases of moment, where justice is not done upon 
one trial, the injured party is entitled to another (5).] Nor 
can there be any doubt that this is a reasonable and salu¬ 
tary course of practice. [If every verdict was final in the 
first instance, it would tend to destroy this valuable method 
of .trial,] For [either party may be surprised by a piece 
of evidence which, had he known of its production, he 
could have explained or answered; or may be puzzled by 
a legal doubt which a little recollection would have solved.] 
Besides, [in the hurry of a trial, the ablest judge may mis¬ 
take the law, and misdirect the jury; he may not be able 
so to state and range the evidence as to lay it clearly be¬ 
fore them, nor to take off the artful impressions which 
have been made on their minds by learned and experienced 

a 

(y) Style, 466. 236; Goodman v. Cotheijfagton, 2 

(«) GTaveBv.Short,Cro.£]iz.616; Lev. 140. 
rulm. 326; 1 Bi'ovrnL 207. (6) Bright v. Eynon, 1 Burr. 895. 

(a) R. V. Lord Fitz-Water, 1 Sid. 
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[advocates. The jury are to give their opinion insigM(Tf 
that is, before they separate)^ eat or drink; and under these 
circumstances the most* intelligent and best intentioned 
men may bring in a*verdict* which they themselves upon 
* cool deliberation w'puld wish io reverse. Granting a new 
trial under proper regulations, cures all these incunve* 
4iieiices, and at jth^ same time preserves entire, and rendera 
perfect, that most excellent method of decision which is 
the glory of the English law. A new trial is a rehearing of 
the cause before another jury, but with as little prejudice 
to either party, as if it had never been heard before. No 
advantage is taken of the former verdict on the one side, 
or the mle of court for awarding such second trial, on the 
other ;*and the subsequent verdict, though contrary to the 
first, imports no blame upon the former jury, who, had 
they possessed the same lights and advantages, would pro¬ 
bably have altered their own opinion. The parties cpme 
bettef informed, the counsel better prepare^, the law is 
more fiilly understood, the judge is more nftister of the 
subject, and nothing is now tried but the real merits of-the 
case. A sufficient ground, however, must be laid before 
iTie court to satisfy them that it is necessary to justice 
that the cause should be further considered. If the matter 
be such as did not, or could not, appear to the judge who 
presided at nisi prius, it is disclosed to the court by affi¬ 
davit ; if it arises irom what passed at the trial, it is taken 
from the judge’s information, who usually makes a special 
and piinute report of the evidence. Counsel are heard on 
both sides, to impeach or establish the verdict; and the 
court give their reasons at large why a new examination 
ought or ought not to be allowed. The true import of the 
evidence is duly weighed, false colours are taken off, and 
all points of law which arose at the trial, are, upon full deli¬ 
beration, clearly explained and settled. Nor do the courts 
lend tS easy an ear to every application for a review of 
the former verdict. They must be satisfied that there are 
strong probable grounds to suppose that the merits have 
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[BoUteen &irly lUid fully discussed, and that the decision is 
not agreeable to the justice an^ truth of the case. A new 
trial is not granted where die valuetja too inconsiderable to 
merit a second examination. It is not granted upon nice 
and formal olijecttons which do not go to the real merits. 
It is not granted in cases of strict right, or* summvm. jus, 
where the rigbrous exaction of ef^treine legal justice is 
hardly reconcileable to conscience. Nor is it granted 
where the scales of evidence hang nearly equal: that which 
leans against the former verdict ought always very strongly 
to preponderate (c).] 

2. {Arrests of judgment arise from intrinsic causes ap- 
; pearing on the face of the record,] showing that notwith- 
< standing any verdict given for the plaiiitifi', he is not en- 
' titled to judgment; and it is only on the part of the de¬ 
fendant, therefore, that a motion in arrest of judgment is 
made. As if in an action for slanderous words, the de¬ 
fendant denies the words, and issue is joined thereon, now 
if a verdict be found for the plaintiff, that the words were 
actually spoken as affirmed by him, here—though that fact 
is established, yet the defendant may move in arrest of 
judgment that the words are not in their nature actionable ;* 
and if the court be of that opinion, the judgment shall be 
arrested, and never entered for the plaintiff. And it may 

(d) In antienf times Uie principal when the constitudon of juries was 
remedy for reversal of a verdict un- different from what it iiowis,anddiey 
duly given was by writ of attaint, were summoned <9 o» r//eir uien 
which was a proceeding for setting knowledge as to the irudi of the facts 
aside, by a jury of twenty-four, the in dispute, (see Plac. Ab. 3, Norfolc. 
verdict of a jury of twelve; the effect fijc.; 2 Reeves’s Hist. 270,8cc.) that 
of which was, that if the jtfry of a false verdict must necessarily be a 
twelve were found to have given a perjured one. The writ of attaint was 
false verdict, they incurred infamy, a form of proceeding at least as old 
with iinpriionment'and forfeiture of as the reign of Henry die second 
their go^s i which two latter punish • and remained in force, (though quite 
ments were in course of time com- frllen out of use,) dll abolished by 
muted into a pecuniary peitalty. (3 the stat. 6 Qeo. 4, c. 60, tgftOO. A 
Bl. Com. 888, 402.) For it was full account of it is given in Black- 
deemed at the early period when stone's Coninicntaries, vol. 3, pp. 
this proceeding was first established, 388—402. 
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be laid down generally, that whatever objection in point of 
Bubstaiice, the defendant might have taken at an earlier 
stage^ by way of demiirrer, he is also entitled to take at 
this stage, in arrest of judgment; but no'more in this 
shape, than in the other, cdn he be allowed to bring for¬ 
ward any objection in point of mere form. The case was 
formerly very dilfereflf; for by the antient* law, even the 
most trifUng objection, in point of form, might be alleged 
in arrest of judgment; though in somewhat later times, 
by the statutes of amendment and jeofail, (so called be¬ 
cause when a pleader, in the days of oral pleading, per¬ 
ceived any slip in the form of his allegation, he acknow¬ 
ledged such error by the expression of^j’oi/ faille, and 
obtained liberty to amend,) objections of mere form not 
brought forward by way of special demurrer, (which was 
the proper* method ft# taking formal objections,) were, 
at a s.ubsequent steq;e of the cause, cured or aided {d). 
But it is now provided, that no judgment shall be ar¬ 
rested, stayed, or reversed, for any impesfection, omis¬ 
sion, defect in or lack of form (c); and, moreover, that 
where a motion shall be made in arrest of judgment by 
reason of the omission to allege some material fact, or 
other cause, the plaintilF shall be at liberty, by leave of 
the court (/), to enter a su^estion of the existence of the 
matter omitted, or any matter which, if tine, would, re¬ 
medy the alleged defect; to which the defendant shall .be 
at liberty to plead, and the parties may thereon proceed to 
issue and trial, as in ordinary cases (ff). 

3. A motion for judgment non ohstaute veredicto is also 
made in respect of some intrinsic objection apparent on the 
face of the record; but diders in this particular, from the 

(rf) See Vl'ilkinson v. Sharland, Vide sup. p. 570, n. (o). 

JO Kxch. 724. (/) See Menby «. Boycott, 2 EH. 

(g) 16 & 16 Viet. e. 76, a. 60. & Dl. 46; Fisher o. Bridges, ibid. 

By H. JlUllIhlso, no pleading shall be 128, n. ' 
deemed insufficient lor any defect (g) 15 & 10 Viet. c. 74, as. 143, 
which could heretofore have been 144. 
objected to only by special demurrer. 
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' motion in arrest of judgm'ent, that it is usually madS on 
! the part of the plaintifiy and not* of the defendant, and 
I accordingly grounded on an objection to the case of. the 
!' latter, and not of the former party(A). 'Hnis, where the plea 
confmeif wid. attempts to tsooidf the declamtion, by some 
matter which amounts to np- sufficient avoidance of it in 
point of la^^ and the plaintifiT, instead of demurring, has 
taken issue upon the truth of the plea in fact, and that 
’ issue has been found in favour of the defendant, yet the 
plaintiff may move that, without regard to the verdict, the 
judgment be given in his favour. For the plea having 
confessed the mat^r of fact in the declaration, and having 
u()posed it by an allegation which, though true in fact, is 
bad in law, it appears upon the whole tliat the plaintiff is 
entitled to maintain his action (i). But the same rule ap> 
plies to the motion for judgment ntM obstante vi^edictOj as 
to the motion in arrest of judgment, that it can be founded 
on no objection of a merely formal kind, but only on sudh 
as involves thp substance and merits of the controversy. 
And the same practice obtains upon the motion now in 
question, as upon the other, of allowing the party whose 
pleading is in fault, to enter a suggestion of any matter 
which, if true, would remedy the alleged defect ( j). 
i 4. The motion for a repleader is, where [by the miscon- 
I duct or inadvertence of the pleaders, the issue is joined on 
= a fact totally immaterial or insufficient to determine the 
^ right, so that the court upon the finding cannot know for 
whom judgment ought to be given (A).] As if in an action 

(A) See Reg. tf. Darlinil^ton School 612; Atkinson o. Davies, 2 Dowl. 
(Governor of), 6 Q. B. 682, in which ■ N. S. 778; Shrewsbury 0 . Blount, 2 
case Parke, B., said it might be made Man. & Gr. SOB; Beaty 0 . Warren, 
by defendant, if the plaintifTa repli- 4 Man. & Gr. 168; Pirn v. Graze- 
cation confessed but failed to avoid brook, 2 C. B. 429. 
the plea. {j) 16 & 16 Viet. c. 76, ss. 143, 

(t) As to judgment non obttantOf 144. 

&c., sceGilb. C. P. 126 t^^amberte. (A) A repleader may be (|pirded 
'I'ayinr, 4 Bam. & Cress. 138; Merry by a court of error, Reg. Gen. Hil. 
V. Chapman, 8 A. & E. 624, n.; T. 1853. (Pr.) 24 
Negelcii 0 . Mitchell, 7 Mee. & W. 
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a^nst an executor, he pleads that he himself, instead of 
the testator, made no su 6 h promise as alleged in the.de¬ 
claration ( 2 ); or, if in*an action of debt on bond condi¬ 
tioned to pay ten •pounds tten shillings on a* certain day, 
the defendant plejads paymeftt of ten pounds (m), —in such 
cases the coort will, after a verdict, award a repleader, 
{fjuod partes replabitOil) \ the effect of which itf, that [the 
pleadings must begin de novo at that stage of them, whe¬ 
ther it be the plea, replication, or rejoinder, &c. wherein 
there appears to have been the first defect or deviation 
from the regular course.] But repleaders are not now 
very usual; for they are awarded only where it is apparent 
to die court that the case of the party in default might 
prob^ly be made good by a different manner of plead- 
ing(w). It is besides a rule, that a repleader is never 
granted in favour of the party who made the first fault, 
when the issue has been found against.that party (o'; nor 
in case except where complete justice^ cannot other¬ 
wise be attained (p). 0 

Where the verdict is a general one, and no special case 
or bill of exceptions occurred at the trial, (which is the 
ordinary state of circumstances,) then if the judgment on 
the verdict is not, by some of the means above pointed 
out, suspended or averted within the period allowed for the 
purpose, it follows that the party who obtained the verdict, 
is entitled to judgment, at any time after the expiration.of 
that period ( 9 ). 


m 2 VenU 196. 

(m) Kent v. Hall, Hob. 1S5. £t 
vide Spong v. Wright, 9 Mee. & W. 
6‘29 ; AtlciuBon ». Davies, ubi sup. 

(b) R. V. Phillips, Burr. 301, SU2; 
3 Ill. Cotn.*S93*, Negelenv. Mitcliell, 
7 M. & W. 612. 

( 0 ) Beniiett'v. Holbeck, 2 Saund. 
319*c;^b»rdon «. Ellis, 7 M. & G. 
607. 

( p) Goodbumee. Bowman, 9 Bing. 
532. As to cases where a repleader 


will not be granted, see Negelen v. 
Mitchell, ubi sup.; G Wynne v. Bur¬ 
nell, 2 CL & Pill. 572; Willoughby 
V. Willoughby, 6 Q. B. 722; Gregory 
V. Duke of Brunswick, S C. B. 481; 
Crossheld v. Morrison, 7 C. B. 286; 
Doogood e. Rose, 9 0. B. 1^; Rut¬ 
land V. Bagshaw, 14 Q. D. 869. 

(q) Execution frequently issues 
before there has been any opportu¬ 
nity of moving for a now trial or the 
like; for by 15 & 16 Viet. c. 76, a. 
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He accordingly then proceeds to sign judgment; that iS| 

I to ol]tain the signature of the proper officer of the court, 
i to the proceedings, signifying generally that judgment is 
• given in his favour; which, (in .the case of a judgment 
upon verdict,) stands in the plKce of any; actual delivery 
of it by the judges themselves. And upon the signing of 
the judgment, costs are also taxed ‘ in his favour by the 
same officer ;-~a subject on which we shall presently have 
occasion to speak more at large. 

After signing judgment, the next step is to enter the 
judgment on Tecord, by transcribing the whole proceedings 
on a parchment roll, and depositing this roll, and filing it 
of record, in the treasury of the court; and this, though 
properly the act of the court, is in practice performed, 
whenever it takes place, by the successful party, or rather 
by his attorney iq)» . 

Hitherto we have pursued the history of a cause, that 
comes to issue through the instrumentality of pleading. 
But its course may be of a very different and more sum¬ 
mary kind. For, first, it is now provided (r), with a view to 
avoid, where practicable, the expense and delay attendant 
upon pleading, that where there is any question of fiict dis¬ 
puted between the parties, they may at any time after writ 

IS 

120 , where a cause is tried out of record, is, in the majority of cases, 

term, the party olitaining a verdict in fact ever made: but on signing 

aliall.be entitled to issue execution the judgment, the form is pursued 

in fourteen days, unless the judge of making an incipitur on the paper 

who tries the cause, or some other on wliich it is signed (called the 

judge, or the court, shall otherwise judgment paper), that is, an entry of 

order. And see Reg. Ocn. Hil. T. the initial words in whicli the judg- 

1853, (Pr.) r. 67, establishing the ment would be recorded. And by 

same rule where there has been a 15 & 16 Viet c. 76, s. 206, this will 

verdict in term, or a nonsuit in or warrant taxing costa and issuing 

out of term. But in such cases the execution. See also Reg. Gen. Uil. 

opposite party will be entitled to T. 1S63, (Pr.) rr. 66, 70. 

move that the Judgment and execu- (r) 15 & 16 Viet. e. 76, a. 42—4-S. 
fiuH may be eet aside, and a new trial, (See Bidiop v. Elliott, 11 £xc|^ 13.) 
or such other relief as the ease may And see the prior provisions of 3 8c 
require, granted. 4 Will. 4, c. 42, a. 26. 

(ji) No entry of the judgment, on 
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of summons, and before judgment, state such question by 
consent, and by order of a judge, in the form of tui issue, 
but without pleading^ ; And such issue may be entered for 
trial* and tried cipcordingly, in the same -manner as an 
issue joined in -the ordinai^^ way; and that where at the 
like stage of*thc cause, tliey are agreed upon facts, they may, 
by the like consent and order, state any question of law in a 
special case Tor the opinion of the court, without any plead¬ 
ings ; and may in cither case agree, that, upon the finding 
of the jury on such issue, or upon the opinion of the court 
being given on such question, judgment may be entered 
for any specified sum of money to be paid by one of the 
jiarties to the other. Again, it may happen that, after the 
doclfiration has been delivered, one of the parties becomes 
entitled to judgment before any issue is attained. For in 
an action judgment will be awarded, not only [where the 
facts are confessed by the parties, and the law determined 
by the* court, as in the case of judgment upon demurrer ;] or 
[whore the law is admitted by the parti^ and the fects 
disputed, as in the case of judgment on a verdict ;] but also 
[where both the fact and the law arising thereon are ad¬ 
mitted by the defendant, which is the case on judgment 
by confessim^'l otherwise called judgment on cognovit ac¬ 
tionem; and is also the case on judgment for default of 
appearance to the writ of summons (s); and of judgment 
for d^ault of plea td the declaration; which last is other¬ 
wise called judgment by nihil dicit. And, lastly, judgment 
will be awarded [where the plaintiff is convinced that 
either the fact or law is insufficient to support his action, 
and therefore abandons his prosecution, which is the case 
of a judgment upon a nonmittl and also of a judgment 
upon nolle prosequi {t). In all these cases, however, the 

(j) This sort of judgment is re- pearance, see Reg. Gen. £. T. 1857. 
cently introduced into personal ac« (0 to judgment by notte pro- 
tidns ^ the Common Law Procedure -$equi, see S Sc 4 Will. 4, c. 42, s. 32 ; 
Act. ^52. Vide sup. p. 564. As Bowden o. Horne, 7 Bing*. 716;* 
to costa inactions on contracts, in Fagan «. Dawson, 4 Man. & G. 711: 
which 20t, or less, is sued for, in Boyle v. Webster, 21 L. J. (N. S.) 
case of judgment for default of ap- Q. B. 202. The books of practice 
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practical course is so far the same, that the successful 
party (Iroceeds, upon the matter being terminated in his 
favour, to sign judgment, tax costs, find enter his jud^ent 
on record, in'manner above described. . 

[The judgment, though pronounced or awjarded by the 
judges,] or supposed to be so, -where no actual delivery of 
it takes place,’ is, properly speakings [not their determina¬ 
tion or sentence, but the determination and sentence of the 
law. It is the conclusion that naturally and regularly fol¬ 
lows from the premises of law and fact, which stand thus: 
Against him who hath rode over my corn, I may recover 
damages by law; but A. hath rode over my com; therefore 
I shall recover damages against A. If the major proposi¬ 
tion be denied, this is a demurrer in law; if the minor, it 
is then an issue in fact; but if both be confessed, (or deter¬ 
mined to be right,) the conclusion or judgment of the court 
cannot but follow; which judgment or conclusion depends 
not therefore on the arbitrary caprice of the judge," but» on 
the settled an j invariable principles of justice. The judg¬ 
ment, in short, is the remedy prescribed by law fur the 
redress of injuries, and the suit or action is the vehicle or 
means of administering it. What that remedy may be is 
indeed the result of deliberation and study to point out; 
and therefore the style of the judgment is, not that it is 
decreed or resolved by the court,—for then the judgment 
might appear to be their own; but 'Ht is considered^” con- 
aderatum est per curiam, that the plaintiff do recover his 
damages, his debt, his possession, and the like; which 
implies that the judgment is none of their own, but the act 
of law, pronounced and declared by the court after due 
deliberation and inquiry. 

All these sj^ies of judgments are either inierloimtory 
or fiiml. Interlocutory judgments are such as are given 
in the middle of a cause, upon some plea, proceeding, or 

•peakalao of judgments oft non sum Ae plaintUT;) and of judgments on 
infornuitus; (where the defendant's retrmtit} where die plaintiff says he 
attorney declares he has no instruc- unthdrtms hia claim. But these 
tions to say anything in answer to forms do not now occur. 
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[default, which is only interiqediate, and does not hnally 
determine or complete.the suit. Of this nature are all 
judgments .for the plaintiff, upon] demurrer to [pleas in 
abatement of the suit or action; in which it is considered 
by the pourt that the defcndanf do answer over, respondeat 
ouster ; that is, ^ut in a more substantial plea. It is easy 
to observe that the Judgment here given *is not final, but 
merely intertocutory; for there are afterwards further pro¬ 
ceedings to be had when the defendant hath put in a better 
answer. 

But the interlocutory judgments most usually spoken of, 
are those incomplete judgments whereby the right of the 
plaintifi'is indeed established, but the quantum of damages 
sustained by him is )iot ascertained; which is a matter that 
cannot be done without the intervention of a jury, lliis 
can only {^appen where the plaintiff recovers; for where 
judgment is given for the defendant^ it is always complete 
as^weh as hnal.] And it happens where the defendant suf¬ 
fers judgment to go against him by cotif^sion or for de¬ 
fault of pleUf in any action brought for recovery of damages. 
In such a case as this, a juty is in general summoned to 
assess the damages, and [the entry of the judgment is, that 
the plaintifi' ought to recover his damages (indefinitely);] 
but because the court know not what damages the said 
plaintiff hath sustained*, therefore the sheriff is commanded 
that, by the oaths of twelve honest and lawful men, he in¬ 
quire into the said damages, and that the said inquisition 
be returned into court. This process is called a tmt oj in¬ 
quiry (a); in the execution of which the sheriff (v), by his 

(u) Vide sup. vol. ii. p. 635. By tunity to apply to the court to set 

1 Will. 4, c. 7, a writ of inquiry may aside the execution of the writ, or 

be returnable whether in term time unless a judge shall think fit to stay 
or vacatiou; and by 3 & 4 Will.4, c. the judgment. And see Reg. Geii. 

42, 8.18, judgment may be signed Hil. T. 1858, (Pr.) r. 55. As to 

ai^ execution issue forthwith, unless notice of inquiry, sec Reg. Gen. Hil. 
the sheriff certify that judgment T. 1853. (Pr.)|i;. 31:—^7,40, ^ 

ought not to be signed until de- (v) There is one case in which a 
fendant shall have had an opptnr^ writ of inquiry may be executed not 
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under-sheriff, [sits as judge, and tries by a jury, subject to 
nearly the same law and conditions as apply to the trial by 
jury at nisi prius, what damages the plaintiff* hath really 
sustained; and when their verdict is given, which'^must 
assess some damages, the%eriff retuma the inquisition, 
which is entered upon the roll, in manner of a postea,—and 
thereupon it is considered that the plaintiff do recover the 
exact sum of the damages so assessed.] In'^like manner, 
when a demurrer is determined for the plaintiff, in an action 
wherein damages are recovered, the judgment is entered in 
the same interlocutory form, and is followed by a like writ 
of inquiry. But in many cases, though the action is 
brought in pbint of form for damages, (or sounds in da¬ 
mages, according to the technical term,) yet the amount 
recoverable by the plaintiff is substantially a matter of 
mere calculation, and one therefore upon which a jury 
would have no discretion to exercise; and in all such cases 
the course is not to issue any writ of inquiry, but to apply 
for an order of^he court or a judge, that the amount which 
the plaintiff is entitled to recover, be ascertained by one of 
the principal officers (or masters) of the court {x). 

[Final judgments are such as at once put an end to the 
action,] by the immediate award of the sum of money or 
specific thing due to the plaintiff, or of the discharge of the 
defendant from the action, as the case maybe. This kind 
of judgment takes place in whatever manner the suit is de¬ 
termined, whether it be on demurrer, verdict, confession, 
default of appearance, default of plea, nonsuit, or nolle j)ro- 
sequi. But this distinction is always to be understood, 
with respect to cases where there has been no verdict, 
that if the action be for recovery of damages, the final 
judgment is always preceded by an interlocutory judgment 

before the sheiifT, but the judge at c. 11; aup. vol. ti. p. 106. 
niti priui; viz., in an action on a (<) 15 & 16 Viet. c. 76, a. 94. 
bond conditioned % performance of See Reg. Gen. HiL T. 1863, (Pr.) 
any act other than the payment of rr. 171—173. 
money. Videatat 8 & 0 Will. 8, 
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and writ of inquiry, refisrence to the master thereon, to 
ascertain ^H^nunoitt of those damages; but if the action 
be forTecovery of a^ debt or, liquidated sum of money, then 
the judgz]|ent is find in the first instance (y). And we may 
remark here, that final judgments fn the first instance, as 
upon confission or of pka, are often* agreed upon 

before an action is broii^ht, and constitute a very usual 
form of security, the course being [for the debtor to 
cxecuiae a warrant of attorney to some attorney named by 
the creditor,] empowering him to sufier a judgment to pass 
against the debtor hot one of these forms, [in an action of 
debt to be brought by the creditor against the debtor for 
tlic specific sum due, though this practice is subject to 
several restrictive regulations for tlie prevention of fraud 
or oppressionjt^;).] 

As to the form in which final judgment is entered. If 
the judgment be for the plaintiff, the form is that he do 
recover, quod recuperet^ the debt or dama^^; or if for 
the defendant on a plea in abatement, that the declaration 
be quashed; or on a plea in bar, that the plaintiff take 
nothing by his writ, nil cajnat per breve; and that the 
defendant may go thereof without a day, eat inde sine die, 
i. e. without any further continuance or adjournment (a), 

(y) See 15 & 1C Viet. c. 76, 96. himself to be attorney for the party, 

(»> As to cognovits and warrants and state that he subscribes as sti&h 
of attorney, see Reg. Gen. Ilil. T. attorney. As to the effect allowed 
1853, (Pr.) rr. 25,20, 27; Lush’s Pr. to judgments on warrants of attor- 
pp. 0107-028, 2iid ed. Also by 1 & 2 ney in cases ot bankruptcy and in- 
Viet c. 110, 86. 9, 10, no warrant solvency, see 1 & 2 Viet. e. 110, s. 
of attorney or cognovit shall be of 61; 0 & 7 Viet. c. 60, and 12 & 13 
any force unless there be present Viet c. 100, si, 133, 135, 136. As 
some attorney of one of the superior to the effect in cases of bankruptcy 
courts on bebfdf of the person giving of tk judge** order given by a de- 
it, expressly named by him, and fendant by consent, for the same 
attending at his request, to inform purpose as a cognovit, see sect 137 
him ofi the nature and efifoct of the of the Act last mentioned, 
instrument before the same is exer (a) Formerly, in * the case of a 
cuted; which attorney shall sub- judgment for the plaintiff, these 
scribe his name as a witness to the words were added, “ and that the 
due execution, and thereby declare " defendant be amerced for his wtl- 

VOL. III. T T. 



642 ..rBOOX V.—ox CITIL INJURIES. 

At^oommoR law, all judgments bad relation to the firat 
day of the Term in ^hich they ^ere signed, though in point 
of fact not. signed till afterwards the Term being con¬ 
sidered, for this and some other purpos^, as consisting but 
of one day. Bat by llte present Fjoles of practice, all judg-* 
ments, wjbetber inteiiocutbry or fii^l,. shall be entered of 
record, of the day of the month and year, whether in Term 
or Vacation, when signed, and shall not have relation to 
any other day ; provided however, that it shall be compe¬ 
tent for the court or a judge to order a judgment to be 
entered nunc pro tunc{c). 

It is a property of judgments in the superior courts that 
they bind all landsf tenement^ and lijereditammts, of which 
the defendant himself, or any person in trust for him, shall 
be seised or possessed, or over, which he shall have any 
disposii^ power, exercisflhle without the assent of any 
other person, for his own benefit, at the time when the 
judgment is Bitered up, or at any time afterwards ;~so as 
to take effect in priority to all claims arising after the judg¬ 
ment (d); subject however to the provision, that as re- 

delay of justiceand in tlte C. B. 406; Heathcote v. Wing, 11 
case of judgment for the defendant, Exch. 365. The rule of court above 
or a plea in bar, that the plaintiff mentioned is a re*enactment of one 
" be also amereedWor his false claim,*’ to the same effect made in the reign 

ptto faho elamore nto. The amerce- of Will. 4; and even as early aa tlie 

mint in either case has long been time of Charles tiie second it had 

merely nominal, and is not now in- been providedin favour of purchasers 

serted in the judgment. It was also honA fide for valuable considerationt 
formerly adjured in certain cases, tliat, as ogams# sseA^rcAa«e(;*, judg- 
tbat the defendant bS‘taken up, eo- ments shall, in consideration of law, 

phtuTt till he pay a floe to the Crown hind tbelaods of the debtor only from 

for hia felsehood or the like This ii snch timo as tiiey shall be signed, 
now abolished, in someactionsi by 5 and sksH jurt relate to the irat day 

W. & M. c. 12, and. in all, disuscdt of the Tans^ 29 Car* 2^ e. 3, ss. 18— 
(5) Jeffreson V. Mortm^Sl Saundk 15. 

by Wms. 8 k. (d) This proporty results from the 

(e) Reg. Gen. 1853, (Fr.j r. 56. nature oftbat writ of ekecutioe called 

As to judgment nunc pro tum;, see an ehgit, as to which, vide post, p. 

Miles v.WilliamB,9Cl.B. 47; Fish- 600} few by force of 1 & 2 Viet, 

motigeis’ Company s* Rebertsmi, 3 o.119,b. 11, timt writ directs allsuch 

C« B. 970; Freeman *. Tranah, 12 lands, fee. aa above described, to bo 
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gards all purchasers, mortgagees and creditors, the*judg* 
ment shall hare no such effect, until it be duly registered 
HI the H^ommon Pleas, ’which regislftition must also be 
renewed every five.^ears (e). aBut as to goods and chattels, 
the case, it is'to'be olMerved, is different; W these are 
bound as between the j^^ier,.not from the judgment, but 
from^tlie date or teste of the writ of execution thereon; and 
as against jmrchasers, (generally speaking,) are bound only 
from the time of actual seizure under the execution (/). 
Judgments (^) also operate as a charge in equity, upon all 
lands, tenements, and hereditaments, of or to which the 
defendant at the time of entering up the judgment, or at 
any titye afterwards, is seised, possessed, or entitled, for 
any estate or interest whatever, at law or in equity, or over 
•which he has^any such disposing power as aforesaid; and 
are binding as against him and all persons claiming under 
him, after the judgment, and as against the issue of his 
body, and all whose interest he could witboufthe assent of 
any other person have barred: but this is subject to the 
same provision as before mentioned, requiring registration, 
to make the charge effectual as against purchasers, mort¬ 
gagees and creditors (A). 

Moreover, by 1 & 2 Viet. c. 110, s. 17, it is provided, 
that every judgment debt shall carry interest, at the rate of 


delivered to the creditor. A judg¬ 
ment against a mortgagee, would for¬ 
merly bind the land mortgaged, even 
though the mortgagee was paid off, 
and the land actually conveyed to a 
purchaser or another mortgigee; but 
it is now provided by 18 & 10 Viet, 
c. 15, s. 11, tliat thia-shall no longer 
be the ease as to future transac¬ 
tions. 

(f) i & 2 Viet. c. 110, a. 19; 2 & 

5 Viet. c. 11; 8 8e 4 Viet. e. 82; 18 

6 19 Viet. c. 15. The system of re¬ 
gistration under dieae Acts, if in 
lieu of the previous method of dock- 


^eUng judgments, &c.; as fo which, 
.see 2 Impey’s Pr. 427. 

(/) The law on this subject is 
more particularly stated, sup. vol. ii. 
p. 52. 

(g) By sect. 18 of 1 & 2 Viet c. 
110, the same effect belongs to rules 
of court, (when made for the pay¬ 
ment of money,) as belongs to judg¬ 
ments under that Act 

(h) l&2Victc. 110,s.19; 2& 
8 Viet c. 11; 8 fit 4 Viet c. 82; 
18 & 19 Viet e. 15. See Watts*. 
Porter, 3 Ell. 8c Bl. 743. 


T T. 2 
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4/. per cent, per annum, from ^he time of entering up the 
judgment, until the s^e shall be satisfied^ and such in¬ 
terest may .be leviftt uilder a ucrU of execution ^ such 
judgment<i). 

[Thus milch for judgments—to irhici' coiU are a neces¬ 
sary apppndage—it beii^ npw a 8 . 5 reU the maxim of ours, 
as of the dyil law, that ^ oictuj vietori in ^gepensis cov-d&n- 
nandtu though the common law did not allow 

any.] They are accordingly taxed (as already remarked) 
at the same time that the judgment is signed, and always 
form part of its aggregate amount (/). But the law of 
costs deserves a more particular attention than could con¬ 
veniently have been bestowed upon it when the subject 
was before touched upon, and we therefore resume the 
consideration of them in this place. ' 

[The first statute which gave costs eo nomine\ to the 
plaintiff, [was the statute of G^cester, 6 Edw. I; c. 1, (as 
did the Statute of Marlbridg^ 52 Hen. III. c. 6, to the 
defendant, m ohe particular case relative to wardship in 
chivalry,) though in reality costs were always considered 
and included in the quantum of damages, in such actions 
where damages are given (»*) ;->and even now costs for the 
plaintiff are always entered on the roll, as increase of da- 


(j) Mewton 9. Grand Junction 

Hailway Company, 16 Mee. & W. 
189. ' • 

(k) Cod. 8,1,18. 

(l) Aa to taxing cofto, mo 7 WUC 
4 & 1 Viet c. S0| a. 9^: 6 Sc 7 Viet, 
e. 73, as. 37—43; R«g. Oen. Hil. T. 

1863, (Pr.) IT. 88-^62, andtHrectioas 
to the Maatoraof the Coiirtiaiued in 
the aame Term. Th^.are many 
caaea of vexatioua proceeding, in 
wbteh the legudature^ bad formerly 
ppi^ed, that the par^ fault 

be punished by the payment 
adversary of dcs^, or (apme- 
^idihies) trebk oostt; but by 6 & 6 


Viet. c. 97, all such provisions are 
now repealed; and it is enacted, 
that the adversary shall be entitled 
only to a full and reasonable indem¬ 
nity, to be taxed by the proper 
officer,] which taxation ahali, as in 
ordinaryjilaBes, be subject to rWie'w. 

(«) Jls to the hietoty of costs, see 
Burgess v. Langley, 6 Man. & G. 
723, tn na$U t Partridge v. Gardner, 
4 Exefa. SOS I HoweU v. Rodbard, 
ibidl 809; Calfander v. Hopard, 1 
L. M. & P, 766; Bentley v. Dawes, 
10 Rxch. 847; Cannon, dem,, Ri- 
fnii^n, fen., 12 C. B. 514. 
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[mi^es by the court But because those damages were fre¬ 
quently inadequate to the plaintilT’s expenses, the Statute 
of Gloucester orders costs to be also added, and further di¬ 
rects, tmit the same rule shall hold place in all cases where 
the party is to recqler damages.] But with the exception 
that has been'mentioned, [no costs were allowed the de- 
fjBndant, in ai^shape, tiff the statutes 23 Hen. VIII. c. 15; 
8 Elii. c. 2; 4*Jac. I. c. 3; 8 & 9 Will. III. c. 11 ; and 
4 Ann. c. 16; which very equitably gave the defendant, 
if he prevailed, the same costs as the plaintiff would have 
had in case he had recovered.] And even after these 
enactments, there still remained several cases in which the 
law was defective in this particular, both'as regards th^ 
plaintiff and the defendant: but these defects have now 
been remedied by the statutes 9 Ann. c. 20; 1 Will. IV. 

21 ;* 3 & 4 Will. IV. c. 42, ss. 31 -34; 4 & 6 Will. IV. 
c. 39; qnd 15 & 16 Viet. c. 76, ss. 81, 145, 223. More 
particularly it is provided by these statutes^ that though 
the party who succeeds in the cause generally, shall have 
general costs in the cause; yet his adversary succeeding 
on any particular issue, whether in law or fact, shall be 
entitled to the costs of such issue (n). 

With respect to paupers, [that is, such as will swear 
themselves not worth 51.] in the world, except their wear¬ 
ing apparel and the matter in question in the ’cause, it is 
to be observed, that they are by statute 11 Hen. Vll. c, 
12, and 23 Hen, VIII. c. 15, exempt, when plaintiffs, (but 
not when defendants,) from the payment of court fees, and 
entitled to have counsel and attorney assigned to them by 
the court, without fee, and are excused from paying costs 
when unsuccessful, [but shall suffer other punishment, at 

(«) See npecinUy 15 & 16 Viet or a judge to exempt them frotS such 

c. 76 ,b. 81 ; ]R«g. Gen. llil. T. 1653, liability by special order, in any par- 
(Pr.)r. 62. By 3 & 4 Will. 4, c. 40, Ocular case. (Redmayne v. 
a. 31, which for the first time pro> 25 L. J. Q. B. 311.) As to costs in 
Tides, that executort and admMstra- proceedings by and against the 
tor«, when plaintifftt shall be liable Crown, vide post, c. xv. 
to costs, power is given to the court 
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[the discretion of the judges (o).] A person however thus 
suing tn ftnrmA pauperis [may recover oasts, thouglf he 
pays none, for pounsel and clerks are bound to give 

their labour to but not to his antagonists.] 'To pre¬ 

vent, besides, the abuse of suing in th^ superior courts in 
matters of small amount, it is provided (as already shown), 
that, (suliject'to certain exceptions)) ahy plaintiflP who re- 
8oi*ts to one of these, in a case which would have been 
cognizable in a County Comi;, and recovers no moie 
than 20/. (in some forms of action), or no more than />/. 
(in othei's), wiU have no costs, unless he satisfies the 
court or a judge that he had sufficient reason for taking 
t^at course (p). Moreover, if the plaintiff, instead of taking 
out execution upon a judgment, bring an action thereon, 
he shall, by 43 Geo. 111. c. 46, s. 4, recover no costs of 
suit, except the court or a judge shall otherwise order; nor 
are any costs allowed in a penal action, to a plaintiff suing 
as a common infomer, unless tkiey are evpressly given by 
the statute or which be sues; for as the action itself creates 
the right, he has no claim to damages; and by the geiiciul 
rule of law, where there are no damages there can be no 
costs (f/). 

After judgment—unless the party condemned takes 
some course to be relieved from its efiect, he will be im- 


( 0 ) Blackfcttfne aaya, Ht waa f«r. 
marly uaoal to give aoch paupera, if 
non-auited, their election, 0 Uher to 
bo whipped or pay thnr eoeta, (8 BL 
Com. 400.) But In modem practice 
no iBitance of the award of any 
punishmeut, in auch cawa, haa oc- 
rurred. Aa to suing in/ormdpau- 
peru, aee Piatt v. Delarue» 1|1 Mee. 
& W.* 612; Doe e. Owena, ibid. 
614; Hall V. Ive, 7 Man. & O. 
100^ Reg. Oen. HU. T. 1868, it.* 

(p) Vide attp. p. 888. Otiierpro> 
viaiona, depriving the plaintiff of hia 
costa, in certain caaea where the 


amount rec overed is less than 40«, 
have been made by various htntutcd. 
Sec 43 Eliz c. 6, s 2; 21 Jac. 1, c. 
16, a. 6, 8 8c 4 Viet. c. 21:; 4 8c 5 
Vict. c. 28; Sherwm « Swindall, 12 
Mee. 8c W. 788; Lyons v, Hyman, S 
Exch. 749, Bowyer e. Cook, 4 C. B. 
288; Richards v Bluck, 6 C B. 443, 
Richardson e. Bamex, 7 D. & L. 98. 
But the importance of .these provi- 
sums is now somewhat diminibhed 
by^ the introduction of the general 
enactment referred to in the tixt. 

(f) College of Physiciana v. Har¬ 
rison, 9 B 8c C. 624. 
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mediately liable to executiim. Such relief he may obtain, 
where there is ground for it (r), by— • 

' V. proceedings in error (^), Error lies [for some sup- 
|K>Bed mistake in the proceedings in a court of record ; for 
to amend eqorsSn a base court, not of record, a writ of 
false Judgment lies(0.]<*. if'lies either upon mat^r of fact 
•or matter of Imw. The errors in fact which may give rise 
to a proceeding of this kind are not numerous, but among 
them are the following:—that the defendant, being an in¬ 
fant, appeared by attorney, and not by guardian (n); or 


(r) Besides the proceeding in 
error, Blackstotip (vol. iii. pp. 402, 
405) sppaks of a writ of attaint, a 
writ of deceit, and a writ of audiia 
, qneraim. But the two first of these 
are now abolisHhd, and the last may 
he said to be nearly obsolete. The 
writ^of aftaint we have before bad 
occasion to notice, vide sup. p. ^2, 
n. (c). The writ of deceit was an 
action brought in the Common Pleas 
to reverse a judgment obtained in 
any real action, by fraud or collusion 
between the parties, to tlie prejudice 
of a rigltt of a third person. It was 
abolished by 3 fir 4 Will. 4, c. 27, 
8. 36. The audita querela is a writ 
that lies for the defendant against 
whom judgment ia given, and who 
is therefore in danger of execution, 
or pwhapa actually in execution, 
but who is entitled to be relieved 
upon some matte^of discharge which 
has happened since the Judgment; 
as if the plaintiflT ha«*giveii him a 
general release, or if he has paid the 
debt to tbe plaintiff. JU is a writ 
directed to the court in which the 
jutlgment is recovered, atating that 
the complaint of the defendant has 
been heard, tmdlia querela dqfen* 
dentis, and then setting forth the 


matter of complaint, and enjoining 
the c<^a to call the parties before 
tbem,^PM cause justice to be done. 
But the indulgence now shown by 
the courts in granting relief upon 
motion, has almost superseded the 
remedy by audita querela. (Sec 2 
Snund. 147 e.) And now Iqr Beg. 
Gen. liiL T. 11153, (Pr.) r. 79, no 
writ of audita qiBrela shall be al¬ 
lowed, unless by rule'of court or 
order of a judge. 

These proceedings formerly 
began by a writ of error, used out of 
the common law side of the Court of 
Chancery, addressed to the chief Jus¬ 
tice of the court below in which the 
• 

judgment was given, and command¬ 
ing him to send a transcript of .the 
record to the Court of Error. But 
now, by 15 fie 16 Viet. c. 76, s. 148, 
this writ is, in 'almmt every case, 
(see Arding e. Holmer, 26 L. 
Exeb., 72,) dispensed with, and the 
proceedings begin with the memo¬ 
randum hereafter described. 

(<) As to false judgment, aee 
OvM'ton V. Swettenhatn, 3 Bing. 
N. C. 786*, Crooks v. Louden, 5 
Bing. N. C. 410. 

(m) Bird e. Pegg, 5 B.& Aid. 418. 
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^ that tl^^ plaintiff or defendant was a married woman when 
the suit commenced (jt). But the most usual species of the 
; proceedini; is that which is founded upon some supposed 
mistake of apj^rent op the feoeof the record such 
as mighty have fermed a sufficient ground, at thp proper 
timOf for a motion in arrest of judgment, or aL|noti(m for a 
judgment rob fihstante ver^SiitpX^)^ ■'*'. '■ 

Formerly the suitors weip much perplexed by proceed¬ 
ings in error instituted [upon very slight and trivial grounds, 
as mis-spellings, apd offier mistakes of the clerks,] which in 
general were held sufficient, unless amended, to vitiate the 
proceedings, even after judgment ,* and were at the same 
time incapable of amendment, after judgment was actually 
recorded, unless withlHie very t'erm in which the act so 
recorded was done; for during the Term the record was 
[held to be in the breast of the court, but afterwards it ad¬ 
mitted of no alteration (a).] But this strictness has been 
relaxed by many modem statutes;!, and it is now provided, 
that no judgment shall be reversed for any imperfection, 
omission, or defect of form {h). And even in case of ma- 

(«) King V. Jones. Ld. Kaym. (e) Vide sup. p. 688. 

1525. (a) Blackstone attributes this 

(y) Error may now also, as we strictness partly to a "narrowness of 
have seen, sup. p. 625, n. (f). be thinking," on the part of the judges, 
brought upon a special case; though partly to a " real shallowness, but 

that is not matter hf record; and an affected timidity," engendered by 
analogous proceeding (introduced by some severity Simwain the reigns of 
17 18 Viet. c. 125, SB. 84,85, 86, Edward the ^t and Edward the 

end ealled, by that aet, an AppeiA) third, with regard to the offence of 
may be instituted before Uie Court eurreptitiously erasing Md altering 
of Error, in refereiice to auy deei* records, particularly the inflicting of 
sion of the court below, iiq;>on'B mo- rigorous forfeitures and punishments 

tion fora new trial, (in certain cates, on the several judges, for alleged 

where it is moved as on n^ng ‘ malpractices in this particular. 8 BL 
contrary to law,) or for leave fa entav Com. 408,411. 

a verdie^ or for leave to enter a (5) 15 S^6 Viet c. 76, a. 50. 
nonsuit; though such moden and Such defec^vere, even before this 

dfeeision never appear u|mo record, act, for the moct^part cured ai^ 
^ As to error upon the award of a writ judgpment, by the atatutes of Je^ail 
of venire de novo, see 17 ft 18 Viet, and amendment before mentioned; 
c. 125, B. 48. vide sup. p. 682. 
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terial i|j^c(take, that it sh^ be lawful for the Superior 
Courts, or any judge thei^f, or any judge sitting* at nisi 
print, 9i ail times to soake’ all such amendments as may be 
necesShry for the purposevof determining, id the existing 
suit, the question in controversy; and to do this, either 
with or without dosts; and^^upon such terms as to the court 
or judge may seen! fit (t). ' It is also now enacted, that no 
' judl^ment shdil be reversed for any error, unless the pro¬ 
ceeding for the purpose be commenced and prosecuted with 
effect, within six years after such judgment is signed or 
entered of record, or within six years aft^ the removal of 
any disability under which the party aggrieved may have 
laboured at the time his title to bring error accrued (i$). And 
further, that execution shall not be' stayed by proceedings 
in error, brought by the defendant in the action, on any 
‘jud^ciit without the special order of the court or a judge, 
unless the party enters into a recognizance, with sufficient 
siir< 2 ties* in double the sum adjudged to be recovered, to 
prosecute the proceedings in error with eflWst, and also to 
pay all money and costs which may ultimately become due 
from him, either on the judgment itself, or the proceedings 
for its reversal (e). But until default is made in entering 
into such recognizance, proceedings in error are generally 
a stay of execution (/). 

As to the course of proceeding in error. Supposing jthe 
error to be the party i^gricved, (or plaintiff in error,) 

begins by delivering to one of the masters of the i;ourt in 


(0 *15 & 16 Viet. c. 76, B. 222; 
17 & 18 Viet. c. 125, 8. 96. (See 
Mitchell V. Cnustreller, 18 C. B. 
287; Wilkin v. Reed, 15 C. B. 192; 
May e. Footner, 5 EIL & Bl. 505; 
Brennan».<Howard, 1 H. 8; N. 138.) 
FiVen before these Acta amendments 
had latterly been often allowed in 
case^>f material mistake, upon con¬ 
dition of paying costs, though the 
application to amend had not 
been made until after the judg¬ 


ment had been recorded, and the 
Term passed, or even after error 
brought. See Richardson v. Mellish, 
3 Bing. 334; 8. C. in error, 7 B. 3e 
C. 819: S. C. Dorn. Proc. 1 Clark & 
Fin. 224; Paddon v. Bartlett, 8 A. 
& E. 887. 

id) 15 & 16 Viet c. 76, a. 146. 
(e) Ibid. a. 151. 

(/} See 15 & 16 Viet. c. 76, as. 
150, 158; Semple v. Turner, 6 Mee. 
& W. 152. 
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which the judgment fans been given, a fnemur(»^|iR in a 
prescri^d ibnn, alleging that there is error in faet in the 
proceedings; and it is accompanied ^by an affidavit of the 
matter of Act referred This is fpllowed by 

si^nmeni of em>r<6); which is'analogous'to a declaration; 
and is met by a plea oi| the part of the defendant in error: 
and the panttes^may^thus A^ndueted to an'issue in law 
or in feet, upon which juti^ment of affirmance or reversal 
will follow. So that redress may be thus obtained in 
the same court whidi the erroneous judgment was 
given (t>: for thf matter of feet assigned for error, not 
being apparent on the face of the proceedings, there has 
in reality been no error, so fer as its judges are concerned, 
and the eorreetipn of ^e record is therefore left, without 
impropriely to tAem. In die more important and ordi¬ 
nary case of error in law, the course is so far simiitlr, 
that it begins with delivering to the master of the court, a 
memorandum, (but in this case without affidavit,) ^Il^ing 
that there is ^or in Igw. If the defendant in error in¬ 
tends to rely on the proceeding being barred by lapse of 
time, or release of errors, or other like matter of feet, he is 
then to give the plaintiffi in error notice to assign error; and 
the assignment may lead to an issue in law or in fact, as in 
the case before supposed (J). But otherwise, the plaintiff 
in error proceeds, after delivering the memorandum, to enter 
on the judgment roll, a mere suggestion, (in m prescribed 
form,) to the dfect that error is alleged by the one party, 
and denied by the other; and the cause is then set down for 
argument in the Court of Exchequer Chamber (A), in which« 

if 

(g) It & 16Viet e.76,t.l{(8i See Ad. 90. In thia ease, however, it 

Arding o. Uolnier, 26 L, J. (Exoh.) wu held that in error in fact on a 
72; where it wae held thst to re> judgment in the Common ‘Pleaa, 
verse an outlawi 7 for error in fact, error might be brought eiither in the 
a writ of error must aiill be uaed. Common Pleas, or in the Queen’s 
according to the practice antecedent Bench, 
to this statute. ' (j) 15 A 16 Viet. c. 76, a. 182. 

(5) See Beg. Gen. HiL T. 1858, \k) See Reg. Gen. HiL T. 1858, 

(Pr.) rr. 6*-66. (Pr.) rr. 67, 68. 

(t) Casteldine e. Mundy, 4 B. & 
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resides the immediate jurisdiction of correcting the errors 
in law of any of ^e three superior courts (1); and the master 
court whose pi^pce^ings are alleged to be erroneous 
having brought the judgment roll into the Exchequer Cham¬ 
ber (m)^ that couH reviews the proceedings, and gives such 
judgment thereon as it thinks tit; and this judgment is 
entered accordingly.dn the roll (n). If the original judg¬ 
ment be affirtned, the successful party is entitled to the costs 
incurred by the writ of error (o); but if the judgment be 
reversed, no such costs are allowed ( p). If necessary, how¬ 
ever, a writ of restitution will be awarded to the plaintiff in 
error, by the court in which the original judgment was 
given, to enable him to recover whatever has been taken 
irons him under that judgment (g); or the court will grant 
that relief in a more summary way, and by its mere rule 
TJTorder. .The proceedings are for the present, therefore, 
thus brought to a termination (r). The unsuccessful party 
hqwever may still, if he thinks proper, resort to an ulterior 
appeal, by way of error, to the House of ITqjrds; the course 
of proceeding upon which is, in a genersd point of view, 
the same as in the Exchequer Chamber («). But by the 

(i) Vide sup. p. 411. to the Ell. & lU. 584. 


courts of common law of the counties 
palatine, it is provided by 15 & 1(1 
Viet. c. 76, 8 . 283, that the Court of 
Queen’s Bench shall be the Court of 
Error from them i that it shall be 
sufficient to transmit to the Queen’s 
Bench a transcript of the record 
belQW ; and that the judgment of the 
Queen’s BenclL thereon shall be cer> 
tiiied by on^f die masters, and 
entered on the original record be* 
low; but subject to the right of 
either pvty to bring error on that 
judgment, according to the same 
course of proceeding as in actions 
bsought in the Queen’s Bench itself 
(b. 233). £t vide 17 & 18 Viot. 
c. 125, tt. 102. 

(m) See Gregory v, Cotterell, 5 


(n) 15 & 16 Viet. c. 76, ss. 155— 
157. See Lane v. Hooper, 8 Ell. & 
Bl. 731.. 

(o) 3 Hen. 7, ,c. 10; 13 Car. 2, 
St 2, c. 2, s. 10; 8 & 9 VC^ill. 3, 
e. 11, s. 2; 17 & 18 Viet, 125, 
8 . 43. As to taxing the coats, see 
Reg. Gen. Hil. T. 1853, (Pr.) r. 69, 
(PL)r.25. 

(p) See Fisher v. Bridges, 8 Ell. 
A Bl. 642. 

( 9 ) .15 & 16 Viet c. 76, B. 155. 

(r) Various provisions are con¬ 

tain^ in the 15 & 16 Viet c. 76, to 
prevent proceedings in error from 
abating from death or marriage of 
parties (ss. 161—167). . 

(s) See 15 & 14 Viet c. 76, s. 
155. 
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' practice of that House, each party, before the hearing, pre¬ 
pares and defivers for distribution ainong the Lords, a print^ 
statement of his case, signed by cbun^l who atlende4 the 
•hearing below/ or who are to attend the hearing id the 
House of Lords 

... • . 

VI, If the regular judgmetd of '^.cdurt, after the de¬ 
cision of the suit, be not suspended or reversed by one or 
other of tiie methods mentioned in this chapter, the next 
and last step is the execution of that judgment, or putting 
^e sentence of ^e law in force. This is performed by 
diiferent writs of execution («), according to the nature of 
the action and of the judgment which is recovered. In 
the ordinary acrions, to which our attention is at present 
immediately directed, ^e judgment is in general for reco¬ 
very of money only,'(either by way of debt or damages^)' 
arid not for the recovery df any specific chattel; there 


(0 It may be noticed that where, 
the judges are equqjXy divided in 
opinion, judgment goes for defendant 
in error. This is the rule of the 
Housd of Lords (see The Queen v, 
Millis, 10 Cl. & Fin. £34) { and it it 
the same in the other Courts olError, 
(u) As to all writs of execution, it 
is provided by 8 ft 4 Will. %, c. 67, 
8 .2, that they may be teeted on die 
day on which they are isaned, and 
be mdle returnable immediately after 
the execuUen thereof. Also by 18 
& 16 Viet e. 76, s, 120, and Reg.* 
Gen. HU. T. 1853, (Pr.) r. 57,, that 

* when a verdict is obtained in Term^ 
or a plaintiff baa been nonsttitod 
in or out of Term, jadgmenC may 

* be signed, and execution issued, 
in fourteen days, unless otherwise 
ordered. Also by the Act last 
mentioned, ss. 121—125, that aVrit 

' 6f execution may in nil cases be 
^ issued at once into any county, wbe- 
. ther a county palatine or not, and 
whether the venue was laid there ttt 


nott Uiat the party entitled to exe¬ 
cution may in every case levy the 
poi^dage fees and expenses over 
and above the sum recovered; and 
that writs of execution, while un* 
executed, shall not remain ,iu force 
for more than a year from the teetr, 
hut may from time to time he re¬ 
newed. (See 17 & 18 Viet. e. 125, 
a. 94.) Also by Reg. Gen. HU. T. 
1858, (Pr.) r. 70, &o., tliat it shall 
not be necessary before issuing exe¬ 
cution to enter the proceedings on 
any roll, but that none shall * be 
issued until the Jq|i|ment paper, 
foetea, or inquisition^as been seen 
by the proper officer. And see in 
the same Rules, and in the schedule 
thereto attached, various other pro¬ 
visions as to writs of execution. It 
may be remarked,^, an reference 
to these writs, thst they are iif- 
capahle of being executed on a 
Sunday. (Arch. Pr. by Chitty, 548, 
8 th ed.) 
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being, however, an exception to this in the case of deHntie, ^ 
in which the judgment for recovery of the goods them¬ 
selves which are d%^ined, ■ ar the value thereof, with 
damages and co^ts. And in that action there is accord- * 
ingly a* special writ of execution, called ^a distringas^ to 
compel the* defepdai^t. to deliver the gopds by repeated 
distresses of his clfstiills (a), or else a scire facias against 
any .third person in whose hands they may happen to be, 
to show cause why they should not be delivered; and if 
the defendant still continues obstinate, then, (if the judg¬ 
ment hath been by default, or on demurrer,) the sheriff shall 
summon an inquest, to ascertain the value of the goods 
and the plaintiff’s damages; which (being either so assessed, 
or Uy the verdict, in case of an issue (x),) shall be levied on 
the^person or goods of the defendant] And so, now, it 
is provided by 17 & 18 Viet c. 126, s. 78, that in any 
actioft for the detention of any chattel, where there has 
bben a verdict assessing its value (y), tlys court or judge 
shall have power if they or he see fit, upon the application 
of the plaintiff, to order diat execution shall issue for the 
return of the chattel detained, without giving the defendant 
the option of retaining such chattel, upon paying the value 
assessed; and that if it cannot be found, and the court or 
judge do not otherwise-order, the sheriff shall distrain the 
defendant by all his lands and chattels in the bailiwick, 
until the defendant shall render the chattel,—or, 'a( the 
option of the plaintiff, cause to be made of the defendant’s 
goods, the assessed value of the chattel, with damages, 
costs, and interest besides. 

Where money only is recovered, the practice of the 
court allows the judgment creditor to resort to one of the 
four following writs of execution: 

I. The writ of capias ad satufaxiendum, [The intent of 
t)iis writ is to imprison the body of the debtor, till satisfac¬ 
tion be made for the debt or damages, and costs. It there* 

(v) 1 Roll Ab. 737i Rest. Ent 215. (y) See Chilton v. Carrington, 15 

(*) Bro. Ab. tit. Damagea, 29. C. B. 730. 
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[llbre dot|i lie egainst any privileged perione, peers, or 
memt^ of patlittment. And Sir, E. Coke also, gives us a 
smgulaf instance («), whei^ defendfnt, in the fourteenth 
' year of Edward the third, was, discharged from a capias 
because he waa|^ so advtuioed an age quo^ pc^rk impri- 
sonamenti suMre.nm potestk If an actjon. he brought against 
a husband and wife, fbr the debt of the wifp when sole, 
and the plaintiff recovers judgment, the cupiar shall issue to 
take both the husband and wife in execution (a);] and if the 
action was origmany brought against herself when sole, tmd 
pending the suit she marries, the mpias may be either 
awarded against her alone, or against her and her husband 
jointly (5). [Yet if judgment be recovered against a hus¬ 
band and wife, for tiie contract of the wife during*'her 
coverture, the captor shall issue i^ainst the husband only..} . 

Under the writ of capias ad satisfaciendum the sherifi' 
cannot legally break open the house where the party is 
found (c); but wjiere the outer door is not closed he ’'is 
warranted in bdbaking open an inner one. 

[The writ of capias ad satisfaciendum is an execution of 
the highest nature, inasmuch as it deprives a man of his 
liberty till be makes the satisfaction awarded; and, there¬ 
fore, when a man b once taken in execution under this 
writ, no other process can be sued out against his lands or - 
goods. Only by statute 21 Jac. 1. c. 24, if the defendant 
diesjld) while charged in execution upon this writ, the plain¬ 
tiff may, after his death, sue out a new execution against 
bis lands, goods or chattels. The writ is directed to the 
sheriff, commanding him to take the body of the defendant 
and have him at We^minster immediately after the execu¬ 
te) Co. Litt 289. 88 L See 168r 16 Viet e.76, e. 141. 

(a) See Bardolph v. Penr;|r» Moor, (e) Arch. IV. by Cbitty, 649, 8 tli 
704; LarktO Maraball, 4 Bach. ed. t 5 Rep. 92. 

804; Edwirde o. Mar^rq, 17 Q, B. (d) Aa to the diapoial of the body 
,693; Iveoe v. Butler, 26 L. J. (Q. fi.) of a defendant d^ng in cuetody un- 
145; 15 8e 16 Viet c. 76, a. 141. der a co. eo., see Queen «, Foa, 2 Q. 

(5) Beynone. Jones, 15 Mee. & W. B. 246. 

566 1 Thorpe v, Arglee, 1 D. & L. 
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[tion thereof, to make the plaintiff satisfaction fo^ his de^ 
mand (e). .And if he dof» not then make satisfaction, he 
. inust> remain in custoSy till he doesf/),] or till he is other¬ 
wise fawfally di^harged a§ an insolvent (g). 

In thh pafticitlar case where a defendant, (being about 
to abscond from the i^»lm,) has been, on that ground, held 
• ta bail, ther^ (A), if judgment in the action be obtained 
against him, and a capias ad mtirfadendum be sued out, 
and non est inventus returned thereon (i), [the plaintiff 
may sue out a process against the bail, who, we may re¬ 
member, stipulated in this triple alternative, that the de¬ 
fendant should, if condemned in the suit, satisfy the plain¬ 
tiff his debt and costs, or that he would surrender himself 
a pnsoner, or that they would pay it for him. As there- 
«JBwe*the two former lAanches of the alternative are neither 
of them complied with, the latter must immediately take 
place<^'). In order to which, a writ of mre facias may be 
sued out against the bail, commanding thgm to show cause 
why the plaintiff should not have execution against them 
for his debt and damages.] And on suclf writ, if they 
show no sufficient cause, and the defendant does not sur¬ 
render himself (A) within the period prescribed by the prac¬ 
tice of the courts (/) in this particular, the plaintiff may 

(e) As to the duty and the re- (g) As to the law of insolvency, 
sponsibility of the sheriff in exe- see vol. ii. p. 175. And see as to 

cuting it, see Morrish «. Murray, 13 intone prisoners, 1 & 2 Viet, c, 110, 

Mee. & W. 52 ; Howden v. Standish, ss. 102, 103. And as to prisoners 

6 C. B. 520. • and proceedings against them gene. 

(/} A written order, however, un- rally, Reg. Gen. Ilil. T. 1853, rr. 123 

der the hand of the attorney in the —129. 
cause, by whom the capias was (A) Vide sup. p. 566. 

issued, will justify the slieriff or (1) By 17 & 18 Viet. c. 125, e. 90^ 

" gaoler in discharging hi^, unless writs of execution to fix bail may be 

written notice to the contrary shall tested, returnable in vacation, 
have been given to the sheriff or (j) Lutw. 1269—1273. 

g%>ler by the creditor; but such dis- (A) Lush's Prac.569—572,2nd ed. 

charge shall be no satiefactron of the (2) See 1 Arch, by Chitty, 489^ 

debt, unlesB made by the authority 504; Sanderson o. Brown, 7 A. & £. 

of the creditor. 15 A 16 Viet. c. 76, 261. 

8.126. 
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h«ve ju^giaoiit aOd execution against tfie bailXm)^' It is 
also ^ election of the plainti^ to proceed .by action of 
debt against the bail, on their recogifizance. 

A oapiw ad sat^ai^ndam ipight, until lately, issue for 
a judgment debt of any amount. But by ,7 k‘M VIct c. 96, 
s.’^67 {n)f it waa ehaet^, thai^tio person should be charged 
or taken in execution on a ju%ment obtained in any court, • 
superior or ih&Hor, in any action for the recovery of a 
debt not exceeding 201. exclusive of the costs recovered by 
the judgment; snl:ject, however, to this proviso, that where 
such debt, should appear judge trying the cause, 

(being a judge of the superior bohrts^ br a Imr^^r or 
attorney,) to have bee>i^i^ndi$^'vnder false' pi^nces, 
or with a frandalent.inteiQ^ dt'wdtbdnt a reasonable as¬ 
surance of being ab^'^'pay'1^'^ the sanve^.**- 

should be lawful for such jii^e to order the defendant to 
be taken and detained in ^ execution upon suclk^judg- 
mmit, as if the Act had not passed (o). And it has been 
since providedH)y 8 & 9 Vict.c. 127, and 10 & 11 Viet, 
c. 102, s. 2, tHkt judgment debtors to such extent as above 
mentioned may be sumntoned before the Insolvent Court 
in London, or the County Court for the district in t^| 
country, (as the case may require,) and thereupon be ordered 
to pay tbe debt by instalments or otherwise; and further, 
that-in case of their non-compliance with such order, or of 
its appearing to the court that they have been guilty of 
, fraud in contracting the debt, or of having contracted it 
without reasonable prospect of being able to ^y the same, 
they may be committed to prison for forty days, and the 

(m) As to the form and come of not exceeding IKM. might, after a 
proceeding on the writ of tdre/aeUu jear'a impriaonment, on application 
in thia andin leveral other oasei, aee to the coinrt in which the judgment 
16 8c 16 Viet. c. 7(9, a. 182; as to was recovered, obtain the immolate 
ea. aa. against bail, Reg* Oen. HU. discharge of his person. See Rog. 

, T. 1863, (Rr.) rr. 74, 76, Gen. Uil.T. 1868, fPr.) r. 139. 

(n) Even before this statute it hi^ (a) As to this provision see Blew 
been provided by 48 Oe6.8, c. 128, v, Stoinau, 11 Each. 440 1 Johnson 
that a debtor in execution fuV a debt n-Harris, 16 C. B. 867. 
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imprisonment under such committal shall not operate in 
satisfaction or discharge o¥.the debt (p), 

2. [The iie’xt species <of execution is against the goods and 
chattels] of the p%rty agjainst whom the judgment is reco¬ 
vered, [aad is.caU'ed a writ of fieri faciax, from the words 
m It, where the sneriff is commanded ^tidd fieri facias de 
boniSf that he cause* to be made of the goods arid chattels 
of tbe party, the sum or debt recovered. This lies as well 
against privileged persons, peers, &c., as other common 
persons; and against executors or administrators, with re¬ 
gard to the goods of the dccease^Jif). The sheriff may not 
break open any outer doors (r), to execute this writ: but 
must enter peaceably; and may tlien break open any inner 
door ia order to take the goods («). And he may sell the 
good sjmd chattels (0] of the party against whom the writ 
IS issued, inuluding even his estote for years, (which is a 
chattelri^l (w),) or his growing crops, (which arc in the nature 
of personalty (a),) [till he has raised enougl^ to satisfy the 
judgment.] This, however, is subject to suah restrictions 
as the law has deemed it reasonable to impose for the 
protection of landlords. For, first, by 8 Anne, c. 14, the 
sheriff cannot lawfully sell off goods lying upon any 
premises demised to a tenant, unless the landlord be first 
paid his rent due before the execution, to the extent of 
one year’s arrears («?);—and, secondly, by 66 Geo. III. 


(pi 8 & 9 Viet c. 127, 8. 3. See 
Kinning’s case, 10 Q. B. 730 ; 4 C. 
B. 507*} Bowdler's case, 12 Q. B. 
612. 

{q) As to taking in execution, 
goods of which the defendant is 
merely a trvstee, vide Fenwick v. 
Laycock, 2 B. 108. 

(r) 5 Rep. 92. 

(•) Palm. 64; Pugh v. Griffiths, 
7 A. % £. 827 i Morrish v. Murray, 
13 Mee. & W. 52. 

(f) The sale may be by auction, or 
otherwise; and it is not unusual for 
VOL. HI. 


the sheriff to hand over the goods to 
the execution creditor himself, at a 
fair valuation. See llerniman v. 
Bowker, 25 L. J. Exch. 69. 

(n) 8 Rep. 171: vide sup. vol. i. 
p. 281. 

(o) Vide sup. vol. ii. p. 228. 

(te) See Riscley v. Ryle, 11 Mee. & 

W. 17; Smallman v. Pollard, 6 Man. 
& G. 1001; Cocker v. Musgrove 
and another, 9 Q. B. 223; White v. 
Binstead, 13 C. B. 804; Wollaston 
V. Stafford, 15 C. B. 278.' It is 
however provided, by 7 8c 8 Viet 
U U. 
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c. 50 {x)f no sheriff shall carry off, or sell for the purpose of 
being carried off, any straw, hay,' manure or the like from 
nny lands let to &rm, in any case where by the covenants 
or agreements in the lease the carrying pff of the same is 
prohibited between landlord and tenant, (thovigh such pro¬ 
duce may be lawfully sold to any persom who will agree, 
in writing,* to use and expend the' aaiAe upon the^ lands, 
according to the obligarion of the tenant) ;--^d lastly,*by 
14 & 16 Viet c. 26, s, 2,,^ case the growing crops of a 
tenant are seized and sold in execution by the sheriff, they 
shall, nevertheless, be lia^ so long as they remain On the 
lands, and where there is no other suff.cient distress, to be 
distrained upon for ren| becoming due after such seizure 
and sale. At common law, moreover, no personal chattel 
could be taken under B.JLfa» that was not in its nature pro¬ 
perly capable both of manual seizure and sal^ But now 
by 1 & 2 Viet. c. 110, s. 12, it is enacted, that the sheriff may 
upon a fieri fadoXf (whether sued out of a superior or inferior 
court,) take any money, bank notes, bills of exchange, or other 
securities for money, belonging to the party against whom 
the writ is sued out (y), and may sue upon such bills or 
securities in his own name, paying over the money to be 
recovered thereon to the creditor. It is to be observed, that 
[if part only of the debt be levied on a fieri facias, the plain- 
tiff may have a capias ad satirfadendum for the residue (z).] 

c. '96, 1 . 67, tbat no landlord of for rent upon an execution, under 

any tenement let at a wethly rent warrant from a county court, 19 & 

^all have any claim or lien upon any 20 Viet. c. 108, a. 75. 

goods taken in execution under the • («) See Wilmot «. Rose, S'Ell. & 

process of any court of law, fur more Bl. 563. 

than four weeks’arrears of rent! and (y) See Collingridge v. Paxton, 

if such tenement shall he let fbrany 11 C. B. 683. ' 

other term Ism than a year, the land- (s) 1 Roll. Ah. 904; Dennis «. 

lord shall not have any such clmm Wdls, Cro. Elia. 844. ’ We have 

or lien for more than the arrears of seen, however, sup. p. 654, that he 
rent accruing during four such terms cannot, d eonverto, afrer the execu- 
or times of payment (See. in re- tiiouot n reaort to a fieri Jueiat, 

ference to these provisions, Wharton except in the cose of the defendant’s 
«. Naylor, 12 Q. B. 673.) See also death while in custody under the 
in reference to the landlord's claim eapUu, 
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And further, that if the sheriff is unable to sell the goods 
at a reasonable price, may make his return upon the 
writ, that they remain in his hands for want of buyers, 
upon ^hich the party suing out the execution may proceed . 
to take,out.a writ of venUitioni expontis; and under this 
latter writ tiie Sheriff is bound to sell them for the best 
price, however inRdeqtiate, that can be obtained (a). 

*3. [A thiiti species of execution is by writ of levari fa¬ 
cias (6), which affects a man's goods and the profits of his 
lands, by commanding the sheriff to levy] the judgment 
debt on the lands and goods of,|he party against whom it 
is issued, [whereby the sheriftmay seize all his goffds and 
receive the rents and profits of his lands, till satis&ction be ^ 
mado(c). Little use is now made of this writ, the remedy 
by elegit, which takes possession of the lands themselves, 
being much more effectual. But of this species is a writ 
of execution, proper only against ecclesiastics, which is 
given when the sheriff, upon a common writ of fieri facias 
sued, returns nulla bonOf and that the party is a beneficed 
clerk, not having any lay fee.] In this case, inasmuch as 
the bona ecclesmstica are not to be touched by lay hands, a 
writ goes to the bishop of the diocese, in the nature of a 
levari facias (df), commanding him to enter into the bene¬ 
fice, and take and sequester the same into his posses¬ 
sion, and hold the same until he shall have levied .the 
amount of the judgment out of the rents, tithes, and profits 
thereof (e); [and thereupon the bishop sends out a seques¬ 
tration of the profits of the clerk’s benefice, directed to the 

(a) Keightley v. 3irch, 8 Camp, the bishop to make of the eccleaiai* 
821. tical goods of the party within bis 

\Jt) As to this writ when issued diocese the amount for which the 
out of a hundred court, see Hum- judgment is recovered. The latter 
phries v. Longmore, 6 C. B. 863. form of writ is called de b9ni$ 

(e) Finch, L. 471. ecclesUulieu; the form in the text, a 

(8) Reg. Orig. 300; Judic.22; 2 hvari or aequeatrari faciaa. (See 
Inst. 4. Dav{|on v. Symonds, 12 Q. B. 830 1 * 

(e) Haiding v. Hall, 10 Mee. & Arch. Pr. by Chit. (8ih edit.) 1118.) 
W. 42. Or die writ may command 

u u. 2 
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[churchwardens, to collect the same,] and after providing 
hereout iix the offices of the chufch, to pay over the sur¬ 
plus to the judgment creditor, until<»the full ^um due to 
hjm be raised (/). • 

4. [The IbuTth specicB of execution is by. the writ of 
which is a judicial writ given by the Statute of 
i Westminster the second, 13 Edward 1 />c.‘ 18.] Before that 
' statute, [a man could only have satisftustion of goods, chat¬ 
tels, and the present profits of lands, by the two last-men¬ 
tioned writs of fieri facias at levari fariaa^ but not the 
possession of the lands ^tspmselves, which was a natural 
consecfKence of the feudal principles,] as established in 
their original and stricter form, [which prohibited the 
alienation, and of course the encumbering, of the fief,<'with 
the debts of the owner (A). And when the restrictipn of 
alienation began to wear away, the consequence still con¬ 
tinued, and no creditor could take the possession of land, 
but only levy the growing profits, so that if the defendant 
aliened his lands, the plaintiif was ousted of his remedy. 
The statute, therefore, ^nted this writ, (called an ekgit, 
because it is in the choice or election of the judgment 
creditor, whether he will sue out this writ or one of the 
former,) by which the judgment debtors goods and chat¬ 
tels are not sold, but only appraised: and all of them, (ex- 


(/) 2 Burn, K L. 329. See 
Bishop V. Hatch, 1 A. & El. 171; 
Pack V. Tarpley, 9 A. 3r E. 468; 
Harding «■ Hall, ubi sup.; WatUns 
». Tarpley, 17 L., J. (Q. B.) 47; 
Phelps V. St, John, 10 Each. 893. 
As to the appointment of a curate to 
the benefice, pending its sequestra¬ 
tion, vide 1 & 2 Viet. c. 106, s. 89. 
As to sequestration by the assignees 
of an insolvent debtor, bmng a be- 
nefleed clergyman or curate, 1 & 2 
Viet. e. 110, 8. £6; Parry v. Jones, 
1C. B.(N.S.) 889. As tothe mine- 
dies of sequestntfon, see also 12 & 
18 Viet. e. 67. 

(g) As to this writ, see Sherwood 


0 . Clark, 13 Mee. & W. 764. 

(A) Vide sup. vol. t. p. 179. But 
in case of a debt to the king, it 
appears by Mt^na Charta, c. 8, that 
it was allowed by the common 
law for him to take possession of 
the lands till the debt was paid. 
For he being the grand superior, 
and ultimate proprietor of all landed 
estates, might seize the lands into his 
own hands. If anything was owing 
fit>m the vassal, and could not be 
said to be defrauded of his services 
when the ouster of the vassal pro¬ 
ceeded firom his own commnnd. 8B1. 
Com. 419. 
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[cept oxen and beasts of the plough,) are delivered to the 
judgment creditor, at shch reasonable appraisement and 
price in saiisiaction of his debt.] Supposing the goods to 
be not sufficient (i), then/ according to the law as it stood • 
from the time of the passing of the Statute of Westminster 
until the commencement of the present reign, [the moiety 
or one half of thejfheeXo/el lands which the judgment debtor 
had at the ttme of the judgment given (j), whether held in 
his own name or by any other in trust for him (A),] were 
also to be delivered to the judgment creditor, to hold tiU 
out of the rents and profits tljidseof the debt were levied, 
or till the judgment debtor^interest were expired. But 
now by 1 & 2 Viet. c. 110, s. 11, it is provided, that upon 
an (ilegit the sheriff shall deliver execution of all lands, 
tenepients, and hereditaments (including those of copyhold 
or customary tenure), which the judgment debtor, or any 
person in trust for him, shall have been seised or possessed 
o^at the time of entering up the judgment, or at any time 
afterwards, or over which such person shall at the time of 
entering up such judgment, or at any time afterwards, have 
any disposing power which he might, without the assent of 
any other person, exercise for bis own benefit (O* [This 
execution or seizing of lands by elegit is of so high a 
nature that after it the body of the defendant cannot be 
taken («n); but if execution can only be had of the goods, 
(because Uiere are no lands,) and such goods are not suffi- 


(i) 2 Inst 390. 

(>•) Ibid. 

{k) 29 Car. 2, c. 3. 

(/) Vide sup. p. 642. See the 
form of this writ in Lush’s Pr. 
Appendix, Nos. 5 and 9, 2Dd edit 
An elegit is always reiwned by 
the sherifT; (that is, the writ is 
Bled in court after ita executioh, 
allowing what has been done upon 
it;) and in this respect it differs 
from a ca. ea. and fl. fa .; for those 
writs are not usually returned by 
the sheriff, unless he is ruled to do 


so. When upon the elegit it is re¬ 
turned that land has been delivered 
to the plaintiff, he is entitled at once, 
(subject to the estates of any par¬ 
ties which commenced before the 
judgment,) toentersuch land (peace¬ 
ably), or, if necessary, to recover it 
by ejectment, after which he is te¬ 
nant by elegit; as to whose estate, 
vide sup. vol. i. p. 310. (Lush, Pr. 
444, 470, 2nd ed.) * 

(fn) Sec Queen v. Derbyshire, &c. 
Railway Company, 3 Ell. & Bl. 784. 
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[cient to^pay the debt, a capias ad satisfaciendum may 
then be had after the for siich ekgit is in this case 
no more than & fieri facias {ii), So that body and goods 
* may be taken in executidh, or land and goods, but not^body 
and land too, upon any judgment between subject and 
subject.] 

Besides these writs of execution, the judgment creditor is 
enabled, by the 1 &; 2 Viet. c. 110, s. 14, and 3 & 4 Viet. c. 82, 
to resort to other modes of proceeding to enforce payment 
dut of a species of property which none of these writs can 
in their nature convenient%k^each. For, on the application 
of any creditor, who has entered up judgment in one of the 
superior courts at Westminster, a judge of any such court 
may, by these statutes, order that the property of the ddbtor 
in government stock, or in the stock of any public company 
in England, corporate^ or otherwise, whether standing in 
his own name or the fiame of any person in trust fojr him, 
shall stand charged with the payment of the amount fbr 
which judgmen1^ shall have been recovered, with interest, 
so as to give the judgment creditor the same remedies as 
if the chaige had been made in his favour, by the judgment 
debtor; provided, however, that no proceedings shall be 
taken in order to have the benefit of such chaige, till 
after six calendar months from the date of the order; and 
further, that if 'the judgment creditor, after obtaining such 
charge, or any other chaige or security, under the powers 
of that Act, shall afterwards, and before the realization of 
the property, take the person of the debtor in execution 
upon the same judgment, he shall be deemed to have relin¬ 
quished his charge or security (o). And for like aid of the 
judgment creditor, it is also now provided by 17 & 18 Viet, 
c. 126, BS. 60—67 (jp), that he may apply to the court or a 

(n) Hob. 58. After a fieri facUu A(ee. & W. 828; Rogen v. Holloway, 

(it will be recollected), a eiqvfet-ad 5Man.&0,292i WUhame.Lynchyd 
I ati^adendum may be had. Vide aup. Each. 891; Robinaon v. Burfaige, 1 
p. 65k L. M. & P. 94; Graham e.Connell, ib. 

(o) As to these provisions, see 438; Watts ii. Porter, 8 £11. &B1.743. 

Brown v. Bamford, 9 Mee. & W. 42; ( p) As to these provisions, see the 

Churchill «. Bank of England, 11 following cases which have ariaen on 
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judge for a rule or order to have the debtor orally examined 
as to the debts owing to him by any third person; ahd may 
also apply to a judge for an order that all debts due from 
any third personi^ (called the gurnhlm^ to the judgment 
debtor, be attauilvSd to answer the judgment debt:—the ser* 
vice of which ordTer shall bind the debts in the garnishee’s 
^ hands (^). The Act •also provides, that if the garnishee 
fails to appeaf upon summons to show cause why he should 
not pay the judgment creditor the debts attached, or so 
much as will suffice to pay th^ judgment debt,—or if, on 
appearance, he fails to make suc.l><payment forthwith, and 
yet does not dispute the debt alleged to be due from him, 
the judge may order execution against him for the amount; 
and that if on the other hand he does dispute his liability, 
the judge may order that the judgment creditor be at 
liberty to proceed against hinf, by a writ of the same 
nature.p the writ of revivor , to which we are about pre¬ 
sently to advert (r). 

[These are the methods which the law of England has 
pointed out for the execution of judgments] in their ordinary 
course; [and when the demand of the judgment creditor 
is satisfied, either by the voluntary payment of the debtor, 
or by this compulsory process or otherwise, satisfaction 
ought to be entered on record (s), that the debtor may not ' 
be liable to be hereafter harassed a second-time on.the 
same account.] 


their .constructipn!—Innes v. East 
India Company, 17 C. B. 351; Lock- 
wood V. Nash, 18 C. D. £36; Mason 
t>. Muji^cridge, ib. 642; Hirsch v. 
Coates, ib. 7£7 : Holmes v. Tutton, 
5 Ell. & pi. 85} Jones v. Jerincr, 
2£ L. J. (Exch.) 319: Johnson e. 
Diamond, 11 Exch. 431. 

(if) A somewhat similar proceed¬ 
ing has been immemorially used in 
the cities of Loudon and Bristol, 
under the name of foreign otiaeh- 


went, as to which see Wadsworth v. 
Queen of Spain, 17Q. B. 171: Baa- 
tow V. Gant, 21 L. J. N- S. (Q. B.) 
877: Luah'a Pract. p. 472, 2nd ed. i 
The Mayor’s Court of London Pro¬ 
cedure Act, 1857 (20 & 21 Viet. c. 
clvii.), Bs. 5, 18, 47. 

(r) Vide post, p. 665. 

(«) As to entry of satisfaction on 
the roll, see Reg. Gen. Hil. T. 1853,«^ 
(Pr.) r. 80 ; E. T. 7857. 
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f *1 

And here our Bummary account of a suit at law is brought 
to its proper close. But before we conclude the chapter, it 
is right to take notice of certain supplementary-proceedings 

which are oflien incidental to, or follow ujion, a suit. 

• 

I. The motion hy way of interpleader} or, as it may be 
otherwise x:alled, motion for relief from adverse claims. 
It often happens that a man finds himself exposed to the' 
adverse claims of two opposite parties, each requiring him 
to pay a certain sum of money, or to deliver certain goods ; 
and diat he is unable t^^^inply safely with the requisition 
of either, because a reasohable doubt exists to which of 
them the property in truth belongs. Until lately, a person 
so circumstanced, had no means of relief except in at court 
of equity, by a proceeding there, called a bill of inter¬ 
pleader, which was attended with considerable expense and 
delay. But by 1 & 2 Will. IV. c. 58 (0, it is now pro¬ 
vided, that upon application made on behalf of any ^de¬ 
fendant sued in*any of the superior courts at Westminster, 
or the Courts of Pleas of the Counties Palatine, in any 
action of assumpsit, debt, detinue, or trover, (such appli¬ 
cation being made after declaration, and before plea,) 
showing that the defendant does not claim any interest in 
the subject-matter of the suit, but that the right thereto is 
claimed by, or supposed to belong to, some third party, 
who has sued, or is expected to sue, for the same, and that 
the defendant does not in any manner collude with such 
third party, but is ready to bring into court, or to pa^ or 
dispose of the subject-matter of the action in such manner 
as the court or any judge thereof may direct—^it shall be 
lawful for the court or a judge to make rules and orders 
calling upon such third party to appear, and to state the 
nature ^d particulars of his claim, and maintain or relin¬ 
quish the same; and if he maintains it, to make himself 
defendant in the same action or otherwise: or, with the 


(<} See also 1 & 2 Viet. c. 45, s. 2. 
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consent of the plaintiiF and such third party, the court or a 
judge may dispose of the'question between them, in a sum¬ 
mary manlier (u). 

» « 

II. The writ bf revivor is ancillary to the judgment in 
an action; resort being had to it when the circumstances 
are such that the law no longer allows the judgment to be 
enforced by ft writ of execution as of course, but deems it 
reasonable to summon the party charged into court, in order 
to give him an opportunity of being heard before execu¬ 
tion issues. Formerly the writ ii^ed for this purpose was a 
sdre facias; which, like the writs of execution, were at 
that time always directed to the sherid'; and it was by 
him that the defendant was to be summoned,- but in lieu 
of thjs a writ of revivor, (beirg indeed substantially the 
same thing, except as regards the sheriff’s intervention,) 
has been substituted by the statute 15 & 16 Viet- c. 76 (v), 
wldch also provides that this latter writ shall be in a form 
prescribed, and shall be directed to the de&ndant himself, 
and proceeded upon in the same manner as a writ of sum¬ 
mons in an ordinary action {w), 

. The circumstances under which a writ of revivor issues 

(ii) By the same statute a similar monds, 7 Q. B. 289; Turner v. Ken> 
protection is alTordcd to sheriffs and dal, 13 Mee. & W. 171; Slaney v. 
other officers, who, under the process Sidney, 14 Mee. Sc'W. 800; Cobbett 
of the court, are called upon to seize v. Richards, 15 Mcc. & W. 194; 
the goods of any person, and arc Hollicr v. Laurie, 3 C. B. 384; Wil- 
ufterwards sued, or find themselves liatns n. Crosling, ib. 957j Mutton 
in danger of being sued, by some v. Young, 4 C. B. 371; Trump v. 
third party claiming property in Day, ib. 790; Webster v. Delafield, 
the same goods. As to inter- 7 C. B. 187: Day v. Carr, 7 Each, 
pleader, see Teggin v. Langford, 883; Winter ». Bartholomew, 11 
10 Mee. & W. 657 ; Johnson e. Exch. 704. And as to interjileader 
Shaw, 4 Man. & G. 916; Lindsey v. in inferior courts, 7 & 8 Viet & 96, 
Barron,6C.B.291; Patorniv.Camp- a. 28, and 9 & lOVict c.95, s. 118; 
bell, 1 DowL& L.397; Goldschmidt Beswick «. Boffey, 9 Exch. 315. 

V. Hamlet, 6 Man. & G. 187 ; Candy (e) Sect. 129. 

V. Maugham, ibid. 710 ; Fenwick «. (to) Sect. 131. 

Laycock, 8 Q. B. 108; King v. Sim- 
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are alw^ of a kind connected either with lapse of time 
or change of parties. 

1. As to lapse of tim% It was the rule of the common 
law that all writs of execution [must be sued out within a 
year and a day after the judgment is entered,] for other¬ 
wise a presumption was deemed to ^ise that the judgment 
was satisfied. But after the year and day the claimant was 
still allowed (at^d originally by provision of the Statute of 
Westminster the second, 13 £dw. 1. c. 45) to issue a scire 
facias, calling on the defendant to show cause why execu¬ 
tion should not issue. Thh^period of a year and a day is 
now extended by the statute of 15 & 16 Viet., just men¬ 
tioned, to six years (tc). But after the expiration of the 
six years, execution, as of course, is still (as formeriy'aftcr 
the expiration of a year and day) disallowed. The .party 
desiring to have execution must either apply to the court or 
a judge for leave to enter a suggestion on the roll, to the 
effect that it msimfestly appears to the court that he' is 
entitled to execution {x) ; (which suggestion the court or 
judge, upon hearing both parties, will allow to be entered, 
and order execution accordingly, supposing the right to be 
manifest);—or otherwise the applicant must have recourse 
to a writ of revivor, or to an action on the judgment (y). 
The writ of revivor, if the judgment be less than ten years 
old,'will be issued as a matter of course; if more than ten 
years old, only on a rule of court or judge’s order; if more 
than fifteen, only after a rule to show cause (z), 

2. At to chsinge of parties (a). This may occur, 1, in 
the case of deaih, , And here the rule formerly was, that if 
either plaintiff or defendant died before final judgment, the 
action would abate; and that if either died after the judg¬ 
ment and before it was satisfied, a scire facias by or against 
the representatives of the party deceased (as the case might 

(lo) 15 & 16 Viet. c.J,6, ■. 128. (a) See Underhill v. DevereuH, 2 

(x) Sect 129. Saund. by Wins. 72 b, g; Bosanquet 

(y) Sect. 130. , v. Hansford, 11 A. & K. 520; Whit* 

(e) Sect 1S4. tenbury «. Law, 6 Bing. N. C. 345. 
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be) was requisite in order to enforce the judgment. J3y 17 
Gar. 2, c. 8, however, it was provided, that the death of 
neither party between DbMict and judgment should abate 
the 8uit,*so as the judgment'were entered within two terms 
after the verdiet (5), but that the suit might be revived by 
scire facias (c)*; and by ^ & 9 Will. III. c. 1J, that where 
a sole plaintiff or defendant died after interlocutory and be¬ 
fore final judgment, (and the right of action survived (d),) 
the plaintiff or his representatives might proceed by sdre 
facias against the defendant or his representatives, (as the 
case might be); and that wh^re ode of several plaintiffs 
or defendants died at any stage of the suit, (and the right 
of action survived,) it might, even without a sdre facias, 
be pro^cuted by the surviving plaintiff or plaintiffs against 
the surviving defendant or defendants, no more being re¬ 
quired in thift case than to enter a suggestion of such death 
upon the,record («). And now by 15 & 16 Viet. c. 76, it is 
enacted generally, that the death of a plaintiff or defendant 
shall not cause the action to abate; but that thd* proceedings, 
(supposing the right of action to survive,) shall be continued 
at suit of, and against, the proper party or parties (/);—in 
the case of the death of a sole plaintiff' or defendant before 
judgment, or of one of several plaintiffs or defendants by a 
suggestion of the fact on the record {g );—and in the case 
of the death of a sole plaintiff or defendant after an inter¬ 
locutory and before final judgment, by a writ of revivor at 
suit of the plaintiff or his representatives, against the de¬ 
fendant or his representatives, as the case may be (A). 2. In 
the case of marriage. Where a female plaintiff or defend- 


(») By 15 & 16 Viet. c. 70, s. 139, 
it is also now provided, that the 
death of neither party between ver« 
diet and judgment shall be alleged 
for eixor,— BO bb such Judgment be 
entered within two terme after such 
verdict 

( 0 ) See Earl e. Brown, 1 Wils. 802; 
Wright 0 . Mudocks, 8 Q, B. 119. 


(d) Vide aup. p. 456. 

(e) See Rolt e. Mayor 0 . Oraves* 
end, 7 C. B. 777. 

(/) Sect. 185; et vide 17 k 18 
Viet c. 125, 8. 92. 

(g) 15 & 16 Viet C.76, Bs. 186,187, 
188. 

(A) Sect HO. 
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ant marriad before judgment was obtained, the action would 
formeAy in general abate (t)and if the marris^ was 
after judgment and before executkm, a scire facias, at suit 
of or against the husband and wife, (as the case nvght be,) 
was requisite in order to enforce the judgmentCj). But 
by the statute just menttesied, the action £(hall no longer 
abate, buf be continued to judgment; and the judgment 
and execution, against a female defendant under such 
circumstances,—may either be against her alone, or (by 
suggestion or writ of revivor pursuant to the Act, against 
the husband and wife*yoit^y): or if the judgment be in 
favour of a female plaintiff so circumstanced,—execution 
may be issued by authority of the husband, and without 
any suggesthm or writ of revivor (A). 3. In the t:;ase of 
bankruptcy or insolvency. Where a plaintiff became bank¬ 
rupt or insolvent after he had obtained judgment and be¬ 
fore execution, it was formerly requisite, in order to obtain 
execution, tha^ a scire facias should issue in the ndue of 
his assigneestO* But by the same statute, the course of 
proceeding is now either to sue out a writ of revivor, or 
apply for leave to enter a suggestion of the kind already 
described {m). 


III. As to the writ of sdre facias, it is used in a variety 
of instances in the law—in some of them as an independent 
and original proceeding (n), in others as supplementary to 
an action; in which latter case it is sued out of the court in 
which that action was brought. In its latter application. 


(0 Walker v. Ooilin, tl Mee. & 
W. 78. 

(J) Underbill v. Devereux,2Saiind. 
by Wmg. 72 k. 

(k) 15 & 16 Viet c. 76,1.141. 

(/) Winters. Kretchman, 2T. R. 
45. 

(m) 15 & 16 Viet- e. 76, a. 129. 
See alao the provision in sect 142, 
that the bankruptcy of the plaintiff 
^ball not be pleaded in bar in any 


action which the aasigneea may main¬ 
tain for the benefit of the creditors, 
unless the assignees shall refuse to 
continue the action and give security 
for the costs. 

(n) Among these is the case of 
tdre facias for repealing a patent; as 
to which, vide 12 Si 13 Viet. c. 109, 
B. 29; 15 & 16 Viet c. 83, s. 15 ; sup. 
vol. IT. p. 33; post, vol. iv. ss. 62,70. 
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indeed, it is now much more confined than formerly, being 
supplanted, (as before rem&rhed,) by a writ of revivoi*, in all 
those cases ih which it beedmes necessary to revive a judg¬ 
ment, by reason ejther of lapse of time, or chlsinge of par¬ 
ties. It ip still, however, tlfe proper writ in several other 
cases of a supplementary kind to which the writ of revivor 
has no application;'four example,that of proc^ding against 
bail on their recognizance (o), or for restitution after a rever¬ 
sal in error (p). But where in any case a scire facias still 
issues out of the superior courts of common law, it is now 
provided, in general, that it shall *be directed and pro¬ 
ceeded upon in like manner 5s a writ of revivor ( 9 ). We 
need only add, therefore, on this subject, that it is a settled 
rule as to a sdre facias^ (and the same rule applies, it is 
presumed, to a writ of revivor,) that the defendant in such 
a proceeding, when supplementary to an action, shall never 
be ^llowed to plead any matter which he had an oppor¬ 
tunity o*f pleadii^ to that action (r). For the object of 
the proceeding is not to afford him the meaps of bringing 
the original judgment into question, but of showing, if he 
can, that some matter has occurred since the judgment was 
given, which entitles him to be relieved from the execution. 


(o) Vide 8up. p. 6t>S. 

(/i) See 15 6l 16 Viet. c. 76, 8- 
132. 

iq) Sect. 132. Thi8 section enu¬ 
merates a variety of cases of this 
description; and the enumeration 
seems to comprise nearly the whole 
of those in which a tcire /aeiaa may 
now issue out of the courts in ques¬ 
tion. As to costs on a teire faeiaa 
see 8 & 9 Will. S, c. 11, s. 8 ; 8 & 4 


Will, 4, c. 42, s. 34. As to plaintiff's 
moving to quash his own writ of 
aeire facias or revivor, see Reg. Gen. 
Hil. T. 1853, (Pr.) r. 78. 

(r) Underhill e.Devereux, 2 Sauud. 
byWms. 721. See Baylis v. Hayward, 
A. & E. 256; Fowler v. Rickerby, 
2 Man. & G. 760; Gordon v. Official 
Manager of Royal British Bank, 5 
W. R. (Each.) 288. 
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CHAPTER XI. 

« 

OF THE PROdEEDlNGS IM SOME ^AJITICULAR ACTIONS. 


Having now taken a compendious though comprehensive 
view of the course of proceeding in actions in general, it 
becomes necessary to advert to some varieties upon that 
course, exhibited in the case of particular actions; as to 
which however it is to be imderstood that their deviation 
from the regular system is confined, in general, to' the in¬ 
stances we are about to specify, and that in ottier respects 
they are conducted in conformity to that system. 'The 
particular acticns in quesfion are those of dower (a), quare 
impedit (ft), rt^levin (c), and ^ectmmt (d). 

1. We will begin then with the action of dower, in¬ 
tending by this, the principal species of dower unde nihil 
hahet; for as regards the writ of right of dower (e), it is 
so entirely out of use as to supersede the necessity of 
giving any account of its practice, and it is enough to say 
of it that, supposing such an action to be brought, it 
would, as a real action, vary in certain respects from the 
ordinary course of proceeding in an action personal, as 
delineated in the last chapter, and be more nearly analo¬ 
gous to that which we are now about to describe. 

With respect to dower unde nihil habet its proceedings 
are as follows (f). 

k 

(а) Vide «up. pp. 448, 48fi. 486. 

(б) Vide Bup. pp. 448, 486. 506. («) Vide iup. pp. 448, 486. " 

(c) Vide Bap. pp. 851,881, n>(e); (/) A full deBcription of these will 

449, 461, 610—612. be found in William o. Gwyn, 2 

(d) Vide Bup. pp. 448, 481, 486, Saond. by Wma 48—46 a. 
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It Commences not by summons, but by original writ, 
this being the method invariably pursued in that«antient 
class of real* and mixe<] actions ( 5 ^), of which it is one of the 
' few remaining species. ‘ Of the nature of an -original writ, 
some account has already been given (A); and it has been 
shown, that it is sued out of the Court of Chancery, under 
the Great Seal, directed to the sheriff of the county, and 
^uidde returnable into the court in which The action is in¬ 
tended to be brought. To this we may now add, that both 
the original writ itself, and all subsequent process founded 
upon it, must have fifteen days between the teste wd 
return ( 2 ). In dower, (according to the practice that has 
immemorially prevailed in real and mixed actions,) it must 
be m^de returnable into the Common Pleas, and into no 
other court. • After it has been sued out and delivered to 
the sheriff, he directs his bailiff to summon the defendant 
Jarj enantj as he is called in a real action); which is accord- 
ing^^ ddne by sticking up and leaving on the premises, out 
of which the dovrer is claimed (A), the fdl'm of a written 
summons. But to secure notice to the tenant, it is enacted 
by 31 Eliz. c. 3, s. 2, that after every summons in any real 
action, fourteen days at least before the return of the ori¬ 
ginal writ, proclamation of the summons shall be made on 
a Sunday immediately after divine service and sermon, if 
any sermon there be, but if none, then forthwith after 
divine service, at or near to the most usual door of the 
parish church or chapel of the parish or town where the 


{g) .The new form of procese pro. 
vided by the Common Law Pro. 
cedure Act, 15 & 16 Viet. c. 76, ap> 
plies to personal actions only, sect. 2. 
(A) Vide sup. p. 558. 

(t) It was also formerly necessary 
that an original writ and all subse> 
queut process thereon diould be 
made returnable on a general return 
day, there being several days in the 
Term so denominated by way of dis¬ 
tinction from die rest. But now, by 


1 Will. 4, c. 8, s. 2, all writs that 
had been usually returnable on ge¬ 
neral return days may be made re¬ 
turnable on the third day exclusive 
before the commencement of each 
Term, or on any day,(not being Sun¬ 
day,) between that day and the third 
day exclusive before the last day of 
the Term. 

(A) See Garrard e. Tuck, 8 C. B. 
231. 
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lands He. And now by 7 Will. IV. & 1 Viet. c. 46, such 
proclMoation (like all otbers theretofore made in churches) 
shall be reduced to writing or print, ^and, instead of being 
proclaimed in church, shall be affixed, immediately before 
divine service, on or near the church doors. 

On the return of the original writ into the Court of 
Common I^eas, the tenant is entitled to cast an essoign; 
that is, allege m excuse, (whether in fact there be ahy 
ground for it or not,) for his failing to appear (n); which 
leads necessarily to an adjournment of the cause for a cer¬ 
tain period. If after this, the tenant fails to appear on the 
day given by the adjournment, or if he has failed to appear 
at the return of the writ, and cast no essoign, the plaintiff 
or, (as she is called in dower,) demandant, is to sue ,out a 
further writ of process called a grand cape (o),, which com¬ 
mands the sheriff to take the third part of the lands in 
which dower is claimed, into the lignds of the Crown^ 
and summon the tenant to answer on such a day^'^for his 
default. If on I9ie return of the grand cape tlierc is no 
appearance, the demandant is entitled to judgment; but 
if, (m the other hand, the tenant appears, the demandant 
waives the de&ult, and accepts the appearance. In this 
case, or supposing the tenant to appear on the return of 
the original, and to cast no essoign, or to have appeared, 
after casting an essoign, on the day of adjournment given, 
the demandant is then to count, (which is equivalent to de- 
clafing in an action personal or mixed (p),) and by her 
count, is to make demand, in general terms, of the third 
part of the lands of her deceased husband. 

(n) As to e8Boigna,aeeTwining«. HtuUng the pleadings (vide sup. p. 

Lowndes, 10 Bing. 65* d69}, do not apply to dower and ^$iare 

(o) In case of defiittlt ^ter appcair*! impedii, and that in theie the plead- 

anee a writ of pe<U cape iatuea inatead inga are conaequently to be intituled 
of a grand hut the difference ia according to the form universally in 

otherwise little more than norainaL use in former times, viz. thus,—** In 
Roscoe on Real Aolion^ 28S. the Queen'a Bench’* [or "Comniinn 

' (p) It would seem that the pro- Pleas," or ’'Exchequer"], —— 

visions of 15 & 16 Viet. c. 76, h. 64, Term, in the —— year of Queen 
with respect to the manner of in^ Victoria. 
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The tenant is then, as in other actipns, to plead or demur; 
and his plea^may be either.dilatory or in bar; and his plea 
in bar must either travbrjse, or confess and avoid. Among 
the pleas in bar peculiar to'this action, is that of ne unqujes 
seisie que ^dower^ viz. that the demandant's husband was 
never seised of suc^ as estate in the lands in question as 
could give the demandant a legal claim to thttOer; another 
is ne unques etccoupU en Imcd matrimtmie, mz. that the de¬ 
mandant and her supposed husband were never joined in 
lawful matrimony: another, that the husband is still living, 
another, tliat the demandant eloped from her husband and 
lived in adultery with another person {q) ; and another is 
tout temps prist, viz. that from the death of the husbahd 
the tenant has always been and still is ready to render 
the demandant her dower, and rendereth the same into the 
cour t (r). The replication and subsequent pleadings follow 
in^«i same manner as in a personal action. To the plea of 
ne vn^ues accouple, the demandant may reply that she was 
married at such a place, in such a dioces^; on which it 
has been the course to award a trial by certificate is ); 
the court sending to tBe bishop of that diocese to certify 
whetlier there was a marriage or not. To the plea tliat 
her husband is still living, she may reply his death; and 
the issue thereon shall be tried by witnesses (0; but all 
other issues are triable by jury (a); and the practice as to 
summoning the jury and subsequent proceedings, is in 
general the same as in personal actions. 

At the common law there were no damages or costs in 
dower; but by the statute of Merton, (20 Hen. HI. c. 1,) 
it is enacted, that if a widow shall recover her dower of 

the lands whereof her husband died seised, the tenant shall 

• 

(( 7 ) Hetherington v. Grabani* 6 certificate of the bishop, as the law 
Bingi 135. now stands, vide Sup. p. 586, n, (f). 

(r) As to this plea, see Sarah (0 As to the trial by witnesses, 
Watson, dem. John Watson, ten., 10 vide sup. p. 587. 

C. B. 3. (h) Roscoe, 222, 300. 

(<) As to trial of marriage by 

VOL. III. 


X X. 
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yield damages, that is to say, th§ value of the dower from 
the time of the death of her husband, until the day she 
shall have judgment to recover seasm; and by the statute, 
of Gloucester, (6 £dw. 1, c. l,)j^hicb giv^ costs in all cases 
where the party is entitled to damages, ghd *by the subse¬ 
quent statqtes'of 4^^Jac. I. e. 3, anihS ^ 9 Will. III. c. 11, 
costs are no^Y^overable by the successful party, (whether 
demandant or tenant,) in this action. If the jury find a 
verdict for the demandant, they ought also to find, 1, that 
her husband died sei^d, and also of what estate, and the 
time of his death; 2, the annual value of the land; 3, the 
amount of damages she has sustained by the detention of 
her dower. And the judgment in this action, when given 
for the demehdant, is, that she recover seisin of a third part 
of the tenements in demand, to be set forth by metes and 
bounds, together'wifib the damages and costs (;r). 

II. Quare in^dit(y) is also of the class of real and'mixed 
actions; and consequently commences, like the last, by ori¬ 
ginal writ, returnable into the Common Pleas only {z). The 
original writ of quare impedit directs the sheriff to com¬ 
mand the defendants who disturb the presentation, (that is, 
in general, the bishop, patron and clerk,) to permit the 
plaintiff to present a fit person,) without spewing whom,) to 
such a vacant church which he claims to be in his gift, and 
his presentation to which the defendants unjustly hinder; 
and unless they so do, then to appear in court on such a day, 
to show why they hinder him (a). The subsequent course, 

(a*) Willism t>. Owyn, 2 Baund. by ** the bishop will adinit'thc defendant 
WmB.44eb . *'or any other clerk pending die suit, 

(y) Vide sup. p. 448,486,d00. See **he may have a prohibitory writ, 
Tolson ^Bishop 6f Carlid4 8 C. B. ** called a ne admittat,'''a.xid •* if the 
41 1 6 OIB. 761. " bishop dotlT, after the receipt of 

(a) At the suit of the Grottta,how- ** this writ, admit any person, even 
ever, it may be, retnmahle into the ** though the patron’s right mayhave 
Coi^ of Queen's Bench, vide sup. *• been found in a jure patromtiu, 
pp. 451, 462, 671. ** then the plaintiff, after he has ob- 

(a) '* Immediately on the suingout " tained judgment in the quare impe- 
** ^ the quare impeditf” says Black- ** dit, may remove the incumbent, if 
atoite, '* if the plaintiff suspects that ” the clerk of a stranger, by scire 
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though partly agreeing, is yet in some respects difTercnt* 
from that in dower; for first, the summons on tlie original 
, is to be serVed on the defendants, either personally, or by 
fixing it to the church door-of the benefice to which the suit 
relates (5); secondly, no proclamation is required under the 
act of Elizabkh ;* wd (astly, if the defendant do not either 
.appear or cast an essoigu, at the return of 4h9H!fHginal writ, 
or if, after casting an essoign, he do not appear at the 
adjournment day, there issues, instead of a grand cape, a 
writ of atiachmentf commanding the sheriff to put the de> 
fendants by gages and safe^ pledges to answer for their 
default; and if no appearance be entered in due time to 
this, then a writ of grand distress {c\ commanding the 
sheriff to distrain the defendants, by all their lands and 
chattels in his bailiwick, in order to compel their appear- 
ance. By common law this was a distress infinite, that is, 
distringgs after distringas was sued out, and issues levied 
on tidch, until the defendants appeared ((f): but by the 
statute of Marlbridge, (52 Hen. III. c. 12,) ifithe defendants 
do not appear at the return of the first distringas^ the plain¬ 
tiff should have judgment by default (e). 


**/actus, and shall have a special 
** action against the bishop, called a 
** quare incumhravit, to recover the 
“ presentation, and also satisfaction 
in damages for the injury done him 
" by incumbering the church with a 
clerk, pending the suit, and after 
“ the ne admiitas received.”--(3 Bl. 
Com. 248.) The quars ineumhrtmiit 
however, being a real action, is now 
abolished by 3 8 e 4 Will 4, c. 27: 
and it would seem that there is no 
necessity foy a ne admttM, where all 
proper parties have been made de> 
fendants in the quart impedUi for if 
the djishsp be a defendant, no lapse 
can occatpendente brevi, (Wats.C.L. 
112;) and if the clerk, then, though 
lie was admitted prior or pending the 
quare impedlt, he is removed by the 

X 


mere effect of the judgment in that 
action. (Ibid. 289,290.) And as to 
any person who haa been admitted, 
and b no par^ to the quare impedit, 
it is said that he may be removed 
(unless his title be good) by a writ 
of scire faeiat, founded on the Judg¬ 
ment in quare impedit. (Ibid. 299.) 

(3) Roscoe on Real Actions, 148; 
Arch. PI. 436; Searl «. Long, 2 
Mod. 264; but seethe authorities 
cited Tyrrell ». Jenner, 6 Bing. 285, 
that personal service is not regular. 

(c) Vide Tyrrell v. Jeni^, ubi sup. 
Id) 2 Inst. 124 ; Arch. PI. 437. 

(e) It is said, however, that before 
execution can be awarded, the plain* • 
tiff must make title; as to which see 
Arch. PI. 487. 
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Supppsing, ou the other hand, the defendants to appear 
to the process, the plaintiff is then to declare (/); and in 
his declaratiop must show a title in.lfimself or liis ancestors,. 
or those under whom he claims,—an actual presentation 
under that tide,—and a disturbance before the action 
brought (^). [.Upon this, the bishop and did clerk usually 
disclaim save only, the one *as ordinary to admit 

and institute, and the other as presentee of the patron; who 
is lefl; to defend his own right.] Indeed it was a rule at 
the common law, that^ neither the ordinary nor clerk were 
at liberty to plead to the right of patronage, as neither of 
them had any thing therein; but by 25 Kdw. 111. st. 8, 
c. 7, the ordinary may now do so, provided he have him¬ 
self collated by lapse, and the clerk, if he have been col¬ 
lated, or presented and instituted (A); that is, they may 
respectively defend their own right so to collate, or be in¬ 
stituted. They may each also plead certain -dilatory 
pleas(i); or if»they mean to deny tliat they, have* ob¬ 
structed the pVesentation, they may each plead in bar tlie 
general issue ne disturba pas (^), and as this does not deny 
the right of the plaintiff, it entitles him, so far as these 
defendants are concerned, to immediate judgment to re¬ 
cover his presentation; though he has also the option of 
maintaining, if he thinks fit, that a disturbance has in fact 
been committed, which, if proved, will give him a right to 
recover damages. The bishop may also plead in bar, that 
the clerk presented by the plaintiff was unfit, for want of 
learning or otherwise, to be instituted (/). The patron, 
also, is entified to resort to certain dilatory pleas (m); or 

{/) As to Uie time for declaring in cheHter, 9 C« B. 62 \ 17 C. B. 653; 
9 i(are Bee Barnes v.Jackioii, Roscoe on Real Actions, 231, 239, 

1 Bing. N. C. 545. 241. 

(g) Briokhead v. Archbishop of (i) Com. Dig. Abatement. 

York, Hob. 250. (5) Colt v. 'Bishop of (j^oveptry, 

(4f|^^\ilep. 26e} 'Slvis e. Arch- Hob. 103; R.e.Buhop of Worcester, 
bishop/of York, Hob. 592; Queen Vaughan, 58. 
and Ijl^dleton’s cas^ 1 Leon. 45; (1) Vide sup. p. 28. 

Apperley v. Bishop of Hereford, 9 («*) Com. Dig. Abatement, H. 19, 

^ fiiitg. 681; Storie «. Bishoit of Win- H. 23. 

5 
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may plead viz., that the church has been full for 

six calendar months before the issue of the original writ, 
by virtue ot his own 4 }resentation (»); or may plead, lik,e 
the ordinary aiyd clerk, and with the same effect, the 
general i^sue. o£ tie dtsturSix pas (p); or may traverse the 
title alleged* hy’the plaintiff in his declaration. Here, 
however, this difference is to be observectr.lt^at though, as 
a mere answer to the action, such traverse is a sufficient 
plea, yet it may be often necessary to goiiirther; for in a 
fpiare impedit both parties are in a maiilmcr plaintiffs, and 
either of them entitled to a judgnlmt that he recover the 
presentation, and have a writ to the bishop for the admis' 
sion of his clerk: if, tlicrcfore, the patron wishes to obtain 
a judgment of this description, and not merely a judgment 
discharging him from the action, (which will naturally be 
the case, unless he has presented, and his clerk has been 
actuality admitted,) he must, in addition to the traverse, 
set* forth some matter showing title in himself(/>). 

The trial in (jmre impedit is in several iustanees by cer¬ 
tificate ; but in general by jury. And upon the failure 
of the plaintiff at the trial, in making out his title, the 
defendant is put upon the proof of hiSf if title has been 
asserted by his plea. If the right be found for the plain¬ 
tiff, three further points are also to be inquired into,—1. 
Whether the church be full or not; and if it be, upon 
w'hose presentation it is full;—2. The yearly value of the 
church;—3. Whetlier six calendar months have passed 

(»)* Stat. W'vBtin. 2, c. 5, vide sup. ubi sup.; R. v. Biiiliop of WorcostiT, 
p. 508. A qucBtiqp is made in Rob- ubi sup. 
coe on Real .Actions, (p. 234,) as to (p) Vaugban, 7, 8. 

^tlic effect that th% statute of 7 (q) Vide snp. p. 584. See also 

Anne, c. IS, has had aa to a plea Roscoeon Real Actions, 503; where 
of plenarty. It is laid down that it is said that not only the issue on 
the cferk also may plead plenarty, the abitifj/o/the ptaintij^s clerk, if the 
bi|f then he must show that the pre< clerk be alive, roust be tried by eer- 
sentation was a lawful title. Lister tiiicate, but also the issue upon •luti-, 
V. Craineel, Noy, 30 *, S. C. I Rrownl. tiiiiou, dfjtrivathu, retignation, or 
162 ; lloscoe nn Real Actions. 240. 

(o) Colt r. Bishop of Coventry, 
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since the ayoidance ivhich matters are material to 
be ascertained, in order to determine the nature of the 
damages to which the plaintiff may be entitlechi^r). For at 
common law no damages were recoverable in a quare im- 
pedUs but by the statute of Westminster the second, (13 
£d^^. 1. c. 5,) if more than six calendar months have passed 
by reason disturbance of any person, so that tee 

bishop has presented by lapse,,and the trile patron has 
lost his pres^t^tion, damages shall be adjudged against 
tee disturber, to the jamount of tee value of the church for 
two years; or if the six calendar months have not passed, 
then damages to tee value of tee moiety of the church for 
one year (s). 

The judgment for tee plaintiff in a qvme impedit is, teat 
he recover his presentation, and have a writ to tee bishop, 
commanding him to admit his derk (0; and also teat he 
recover his damages and costs; and the judgment, for the 
defendant, wher^ he has made out his own title to pse&ent, 
is, vrite tee enception of the damages, the mme{u). No 

(r) 2 Init S62; 6 Rep. 49 a; action) is, that if that period of time 

Poyner «. Chorleton, Dy. 184 b; 3 has passed, the case " would not be 
Bl. Com. 249. within the statute, which permits 

(s) 6 Rep. 81a; 2 Inst 862; “ an usurpation to be divested by a 
Henslow o. Bishop of Sarum, Dy. quare impedit brought itf/ra tempus 
76 b. An additional reason is given emoetre.'* As to that statute, vide 
in the books(see Wats. C. L. 291), as sup. pp. 806, 806. 

far as regards the first point, viz. that (t) F. N. B. 38. 

unless this is ascertained, it will not (tt) Wats. C. L. 298. If the 
appear whether the plaintifi* is aiti- bishop, upon receiving the writ ad 

tied to recover his presentadon; bO* admittendum clerieum, says Black> 
cause the church may bo fiill upon stone, does not idmit the plaintiff’s 
the presentation ofsome stranger, not clerk, die latter may sue him in a 
party to the quare impedii, and whose quare non adMsit, and recover sati^ 
dtle may be better than die plain- faction in damages. (3 BI. Com. 
tiff’s. According to BlBekstone,(vo). 280.) And this writ would seem 
iii. p. 249,) the reason for inquky still to lie; for as the judgment in 
into the third point, (which lie de- it is only to recover damages (Fv N. 
scribes as w^Biar six calendar B. 47), it is conceived not to be a 
ttnnths have passed between the .. real action. Jii*erhap8, however, such 
tfeoidonee and the time bringing the a writ is rarely or never necessary; 
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costS) indeed, were recoverable by either party, in quare * 

hnpedit, until a recent pc^riod (:r). But by 4 & 5 WiU. IV. 
c. 39, it is ^ow enacted, that where a verdict is given for 
the plaintiff, he shalf have his costs in addition to his 
damages; and ^.here a yesdict is^iven against him, or lie 
shall discontinue, or be nonsuited, he shall pay costs to the 
adverse party; but sdbject to a proviso, that no judgment 
f(A* costs sh^ll be had against any archbishop, bishop, or 
other ecclesiastical patron or incumbent,^ the judge who 
shall try the cause, (or, where there is n/ trial by jury, the 
court at large,) shall certify that probable cause for 

defending the action; it being however declared, that in no 
case, where the defence shall be grounded on a presentation 
or collation previously made, shall such presentation or 
collation be deemed as a probable cause of defence within 
the incaning of the proviso. 


lllr* In rcplevm{y)^ also, the course of proceeding 
was, formerly (s), by original writ, tliotlgh of a descrip¬ 
tion different from that in dower and^^/unre impedit; 
as it directed the sheriff not to summon tlie defen¬ 
dant into any of the superior courts at Westminster, but 
to replevy the goods, and determine the matter in tlic 
common law county court incident to his own jurisdiction. 
J3ut this mode became obsolete; the course having been 
introduced by several antient statutes (a), of levying a plaint 
in such court, without original writ, and thereon obtaining 
from the sheriff a replevin of them. It *has been shown, 
however, in a former place (6), that this method has now 


for it is Biiid that a bishop refusing 
to execute the writ ud atlmitlcudum 
clcricutHf or making an insuiiicieut 
return to* it, may he fined. Wats. 
C. L. 302. 

(j:) Edwards o. Bishop of Exoter, 
6*IVmg. N. C. 146. 

(y) Vide sup. pp.351, 381, n. (f), 
440, 451, 510—512. • See also the 


following cases, Mcnnic v. Blake, 25 
L. J. (Q. B.) 399; Tuinmonx o. Ogle, 
ibid. 403; Jamieson v. Trevelyan, 
10 Exch. 748. 

(a) Vide sup. p. 512, n. (r). 

(a) Stat.of Marlbridge, 52 Hen. 3, 
c. 21; Stat of Westm. 13 Edw. 1, 
c. 2; I Ph. & M.c. 12. * 

(5) Vide sup. p. 511. 
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in turn been superseded by the new County Court**Acts, 
directiiig the application for a replevin in cases of distress 
for rent in arreair, or for damage*feasant, to be,juade to the 
Registrar of the coimty court within die district of which the ‘ 
distress was taken, and giving dis owner of the goods the 
option of commencing this action of replevm either in the 
county courj^^ in one of the superior courts of the common 
law; and if he commence it in the former, the option also 
of rermoing it h^certioran, to one of the latter courts. To 
this we have now^ add^ that if the replevin be commenced 
in a superior court^'lihe course of proceeding for that pur¬ 
pose is to be the same that is observed there, in any other 
personal action (c). If, on the other hand, it is removed 
to a superior court aft^ being commenced in the opunty 
court, the sheriff, to whom the writ of certiorari is directed, 
must summon the defendant to appear in the superior 
court, on the day when it is returnable (ti). Before the 
end of the second Term after this return day, the wiit^ with 
its return, musj^ be filed in the superior court; and if the 
defendant does not appear, the plaintiff obtains a rule 
calling upon him to do so; which expires in four days; 
■and if he tails to comply, there is a process hy pone per 
vadioSy and after that by distringasy or, if necessary, by re¬ 
peated writs of distringas; upon which issues may be 
levied from time to time, until the appearance is effected (e). 

Upon appearance, the next step is for the plaintiff to 
declare: and if he omits to do so in due time, the defendant 
may sign judgment of non pros. The declaration (which 
states in general terms the taking of the * goods in a 
certain place,) being delivered, the subsequent course of 
pleading differs from that in other personal actions, chiefly 
in the following particular: that the defendant’s plea may 
not only tend to his acquittal or discharge from the action. 

He) IS & 20 Viet, e, 108, B. 65. (e) Roscoe on Heal Actions,** p. 

(d) See Davies «: James, 1 T. 11. 629. 

873. (/) Ibid. p. 630. 
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but *may claim a return of the goods admittii^ that 
they were taken, but insisting that they were lawfully taken, 
as a distress. Such .a plea is called an avowry, or* (if the 
distress was ing.de, not’ in. his own right, but as seirant for . 
another;^ a qogmzance ^^^hd the plaintiff’s next pleading is 
called a pUa in bar \ which the defendant answers by a 
•replicalion; and so,to the end of the seizes ;#the names of 
sui the pleadings subsequent to the avowry or cognizance 
being thus transposed and thrown inton reversed order 
from that in which they stand in oj;^ary cases. Also, 
where the distress was for rent, the'€tatute 11 Geo. II. c. 19, 
gives the defendant the powhr of resorting to a generaltoTm 
of avowry or cognizance; a provision introduced to pro¬ 
tect dandlords from the inconvenience of specially setting 
forth, their title. Instead of an avowry or cognizance, 
however, jthe defendant may plead in abatement or bar, 
which will be followed by a replication on the part of the 
plaintiff, according to the ordinary course of pleading. 
Thus, the defendant may plead in bar nor^cepit; viz., that 
he did not take the goods; which is considered as the 
general issue in replevin. And it is further to be under¬ 
stood, that the defendant is entitled to make several avow¬ 
ries, and both to' avow and demur; and that each party 
has similar rights throughout the wholo series of pleading, 
according to the principle now generally‘established in 
ordinary actions. 

The issue may be made up either by plaintiff or defend¬ 
ant (/i) ; for as the defendant, in case of a judgment in his 
favour, may obtain a return of the goods, both parties are 
considered as in a manner plaintiffs,—-a circumstance in 
which this action is analogous to that of guare impedit (»). 
As to the judgment, it awards, when given in favour of the 

(g) It i« not necessary, however, any particular form of words) ahall 
tlfat it ahonld ronrhde with a claim be necessary to any plea, avowry^ 
of a return; it being provided by 15 cognizance, or subsequent pleading. 
& K) Viet. c. 7(i, s. 67, that no formal (Ji) Uoscoc on Real Actions, 642. 
nmofmiuH (that is, nu cuiielusion in " (i) Vide sup. p. 677. 



682 e liOOK V.^OF CIVIL INJURIES. 

plaintiff, damages for the unlawful taking and detaining; 
whmi gi^en for the defendant, ei^r a return of the goods, 
or, if tile distress was for rent, theor, at the Option of the 
. defendant a rhcovery of the amount of rent in arrear. For 
by stated 17 'Car. IL c. 7> if thff plaintiff bo nonsuit before 
issue joined, then upon suggestion made on the record, in 
nature of an^vdivry or eogmzance, or if judgment be given 
against him on demurrer, th^ without any suoh suggestion 
the defendwit m«^ have a writ to inquire into the value of 
the distress by a jUQr, and shall recover the amount of it 
in damages, if less thah the arrear of rent, or if more, then 
so much as ahall be equal to kuch arrear, with costs. Or 
if the nonsuit be after issue joined, or if a verdict be against 
the plaintiff, then the Jury impanelled to try the cause, shall 
assess such arrears for the defendant; and if (in jsny of 
these cases) the distress be insufficient to answer the arrears 
distrained for, the defendant may take a further distress or 
distresses. 

Where the defendant has judgment for a return of the 
goods, there issues in his fovour [a writ de rtiwm hahendo, 
whereby the goods are returned again into his custody, to 
be sold or otherwise disposed of, as if no i;ppleyin had been 
made.] And when this judgment is by the default or non¬ 
suit of the plaintiff, [the plaintiff might, at the common 
law, have brought another replevin, and so in infinitum^ to 
the intolerable vexation of the defendant; whereupon the 
Statute of Westminster ’the second (c. 2), restrains the 
plaintiff, when nonsuited, from suing out any fresh re¬ 
plevin, but idlows him 9k judicial writ issuing out of the 
original record, and caUed a writ of second deliverance^ 
in order to have < the same distress again delivered to him 
on giving the like.securi^ as before. And if the. plaintiff 
be a second time nonsuit, or if the defendant has judgment 
up^Verdict or demurrer in the first replevin, he shall have 
. a writ of retvm frrephvisahle; affer which no writ of second 
^deliverance shall be allowed On the other hand, [if 

(J) i Inst SIO. 
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[perftling a replevin for a former distress, a man distrains" 
again for the same rent oi; service, then the party t^hstrained 
^upon is ndh driven tcb his* action of replevin, but shall have 
a writ,of reoapfion {k ); and recover damans for the de* . 
fendant’^, the re-distraiil6r’s, contempt of the process of 
the law.] In re|^evhi> as in other actions personal, costs 
•are recoverable(0and by statute ll^Geo, 11. c. 19, if 
the replevin be founded on a distress rent, quit rents, 
relief, herJot, or other service (m), mid Jme plaintiff shall 
become nonsuit, discontinue, or hayp^udgment against 
him, the defendant shall recover dmhh costs of suit. * But 
by a recent provision of 5* & 6 Viet. c. 96, s. 2, double 
costs in this case (as in all others where they are given by 
any public act of parliament) are now reduced to “ sucli 
fulh and reasonable indemnity as to all expenses in- 
curred,«as shall be taxed by the proper officer in that 
“ behalf.” 

a- 

• . 

IV. We now arrive at ]^ectmentiyi\ tCc^tburth and last, 
but by fiir the most important, of the anomalous actions of 
which we proposed in this chapter to treat, being indeed 
(with the exception of dower) the only action in which 
land is now capable of being specifically recovered. Some 
explanation has been already given of the manner of its 
introduction into our judicial system, and- reference has 
been made to the manner in which it has been recently re¬ 
modelled (o). But in matters of law, no reform, however 
valuable in other respects, can enable us to repose in entire 
ignorance of the institutions which it displaces; and some 
acquaintance with them will still be necessary to our correct 
apprehension of those Hecords and Reports from which the 
principles of the law in general, are best to be collected. 

(i) F. N. B. 71. Jamieson o. Trevelyan, 10 Each. 

^(() Statute of Gloucester, 6 Edw. 748. 

1, c. 1, a. 2; 7 Hen. 8, c. 4; 21 Hen. («) Vide sup. pp. 448, 481, 48^ 

8, c. 19, B. 3; 17 Car. 2, c. 7, a. 2. 480. 

(la) This statute applies to' a (o) Vide sup. p. 484. 
rent-chuige, as well us rent service. 
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Before Vfe proceed, tiierefore, to any explanation of the 
present form of an ejectment, it Will be proper to advert to 
that which it wore prior to the latec improvements. Th^ 
actioimt this iime, began as follows':—The jplaimanl^,served 
the tenant in possession of the llhid, witb a declaration in 
ejectment, no previous process being,'issHed. it was drawn 
up in the form prcmerly belol^ing to a declaration in trespass 
quare clausum and was entitled as of^the court in 

which the actioni^s intended to be brought, and (in point 
of date) as of tn^sj^t preceding term, the service of it 
being usually in vacation. It was a mere string of fictions, 
complaining at the suit of a fictitious plaintiff (/i), for exam¬ 
ple, John Doe, against a fictitious defendant, for example, 
Richard Roe, tliat alease for a term of years having‘been 
made to Doe, b^y the claimant, and Doe having entered 
thereupon—the defendant, Roe, ousted him;—:for which 
Doe claimed damages; and subjoined to this declaration 
was a notify to addressed to the tenant in posses¬ 

sion, by name,dn the form of a letter from Roe, informing 
him that he. Roe, was sued as a casual Rector only, and 
bad no title to the premises, and would make no defence; 
and therefore advising him to appear in swurt, in the next 
Term, and defend his own title; otherwise he. Roe, would 
suffer judgment to be had against him, and thereby the 
party ^dressed would be turned out of possession. 

On receipt of this friendly caution, if the tenant in pos¬ 
session did not in. due time take the proper steps to be 
admitted defendant in the stead of Roe, he was supposed to 
have no right at alh.and upon judgment being had against 
Roe, the casual ejector, the real tenant would be turned out 
of possession by the sheriff. 

In tlie next Term, however, after the service of* tlie de¬ 
claration, be had the opportunity of procuring himself to 

^ (p) In Blackston^'ii time it was real person; (3 Bl. Com. p. 20^;) 
held that the person stated in the but at a later period of the practice, 
declaration os plaintiff, must be a he was always a noiuinal one.^ 
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be nude defendi^t; for in tlie course of that Term^tlie real 
claimant, now called, the* of the plaintiff^ moved the 

court in th^name of Doe, the fictitious plaintiff, for a rule 
for judgmenrfyainst the casual ^ectm; upon which motion, < 
supported an aip^avffof the due service of the declara¬ 
tion, the court nf^e^ a rule as of course, for such judg¬ 
ment, unless the tenant should appear uid plead to issue, 
within the time therein mentioned; andWitliin that time 
the tenant in possession signed (by his atmmey), what w'as 
called a consent rule, binding him to confess upon the trial 
of the cause, that he was at the time of the declaration 
ill possession of tlie premises therein mentioned, or part of 
them, and also to confess the lease made by the lessor 
of ilfb plaintiff, as alleged in the declaration, the entry of 
the pkintiff as therein also stated, and lastly, the ouster by 
himself the tenant in possession; and upon such consent 
rule being signed, the tenant in possession was allowed by 
thS court to enter an appearance in his ^wn name, and to 
plead the general issue, riot guilty. AflteP this, the issue 
was made up and sent down to trial, as in an action at the 
suit of Doe, plaintiil', on the demise of A. B. ^the lessor of 
the plaintiff), agbinst C. D. (the tenant in possession): and 
it is manifest, that, under these circumstances, the matter 
to be tried, or real and substantial question in tlie cause, 
would turn merely upon a fourth point, viz. whether the 
lessor of the plaintiff had a good title to demise, oa the 
day of the supposed demise stated in the declaration. The 
lessor of the plaintiff was bound to make out a cleai* title; 
otherwise his fictitious lessee could not obtain judgment to 
have possession of the land, for the term supposed to be 
granted. But if the lessor jnade out his title in a satis¬ 
factory'manner, then judgment and a writ of possession 
was to go for John Doe, the nominal plaintiff; who by this 
tvial had proved the right of A. B. his supposed lessor. 

It might happen, however, that the new defendant, aftef ^ 
entering into the consent rule, failed to appear at the trial, 
and to confess lease, entry and ouster. In that case the 
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Doe was of necessity nonsuited, for want of 
proving diose requisites; but judgment would in the end 
be entered against the casual ejector <{loe ; and the sheriff, 
' under a writ of execution on such judginentj|^wottId have 
turned out the tenant, and deliv^d tb^ pos.4ssion to the 
plaintiff; for the condition, on whicf/ ijt^'ienaht in posses- 
sion was admitted a defimdant, was bcoken, and therefore 
the plaintiff was^iput again in the same situation as if no 
such defendant hiul been admitted at all; the consequence 
of which, we have seen, would have been that judgment 
would have been entered for the plaintiff gainst die casual 
ejector. 

^ Such was the form of an ^ectment, at the time of 
! passing the Common liaw Procedure Act, 1852 (r):' Us 
form, as now remodelled by that Act, will appear from the 
following outline.' 

i A writ is issued out of any of the superior courts of die 
i common law, iiv a prescribed form (s), directed to> the 
person or persons in possession, by name, and generally 
' **to all persons entitled to defend the possession” of the 
premises therein described—setting forth that some person 
or persons, 6y name, claim to be entitled to the possession, 
and to eject all other persons—and commanding those to 
whom it is directed, or such of them as deny the alleged 

' (f) It was by a gradual advance aearion. But, aa much trouble, saya 
that the atraage fictiona^^ve de> Blaclntone (vol. in. p. 202), attended 
scribed obtained reception. Origi- thia actual making of the lease, 
nally the claimant used to make a entry and ouatar, a new and ’more 
formal entry, in fbet, u]^ tbe pre- eaay method, when there was any 
miaea, and there aealed end dr^iver- actual oceujder of the premiaea, 
ed a lease to some other paraon, tUl was invented by tbe Lord Chief 
a third, by a previdua agreement or Inatice Rdle, who then sat in the 
otberwiae, entered upon him and Court of Upper Bench. This was 
turned him nut An action was there- die method juat described in the 
upon brought agaiut the peraon text ^ 

i^aat mentioned,' or cawd^ 9 tctor, as («) This form will he found in the 
« he 'waa cani^; of which, however. Common Law Procedure Act, 1852, 
the practice required that notice 15 & 16 Viet c. 76, Sched. (A.), 
ahoulAlmgiven to die tenant in poa« No. IS. 
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title, to appear in the court out of which the writ issued, 
within sixteen days after the service thereof, to defend the 
, possession ^ the property, or such part of it as they shall 
think lit. Ft moreover contains a notice, that, in default • 
of appearan^, turned out of possession; and 

is endorsed wiUi/tEL^ame and abode of,the attorney by 
. whom it is issued) or if there be nose, the name and 
residence of the party, in like manner l^s a writ of sum¬ 
mons in an ordinary action (t). « 

This writ, (which remains in force for three months,) is 
served by delivering it to the tenant in possession, per¬ 
sonally, whether on the premises or elsewhere, or by de¬ 
livering it personally, on the premises, to some member of 
his iSmily or household; and in either case it should be 
read over or its purport explained (a). But the manner 
of service may be varied, under special circumstances, by 
order .pf the court or a judge. And in the case of a 
va*ca(nt possession, tlie service is etrectedji>y posting a copy 
of the writ upon the door of the dwelling^ house, or other 
• conspicuous part of the property {x). 

Not only the person to whom the writ is directed by 
name, but any other person also, (on filing an affidavit show¬ 
ing that he or his tenant is in possession, and obtaining the 
leave of the court or a judge,) may be flowed to appear and 
defend (y). Supposing no appearance to be entered, the \ 
claimant (or plaintiff), (for to simplify the matter we. >yill . 
suppose a single party on either side,) is at liberty to sign : 
judgment for recovery of the possession (^r); but on the ‘ 

(t) 16 & 16 Viet. c. 76, ss. 168, ceasary to re^ over or explain the 
160. writ to the party served. 

(») 15,& 16 Viet. c. 76, 8. 170. (c) 16 & 16 Viet. c. 76, a. 170. 

By this section the writ is to be (y) Ibid. e. 172. See Reg. Gen. 

served in the same manner as a HiJ. T. 1866, (Pr.) rr. 112,113. 
deelaration in ejectment was there- (a) 16 & 16 Viet c. 76, s. 177, 
tofore served. This manner is de- Reg. Gen. above eited, r. 112. Th# 

scribed in the text In Edwards e. form of the judgment will be found 
Griffith, 16 C. B. 397, it was however in 15 & 16 Viet c. 76, sched. (A.), 
considered doubtful if it was nowne- Na IS. 
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opposite^suppoution, viz. that of an appearance, an issue is 
at once made up without any pleadings (a), by the plaintiff 
OF his attorney, setting forth the wrjtfind the a/>pearance of 
’ such a person named, and his d^ending for the premises, 
(or for a certain part of them, as*lhjf‘^|je >4iay«be(&)); 
and upon the issue so made up, th&'pmies may proceed 
to trihl, (after a im days’ notice,) according to tlie same 
course of practice as In other actions (c ); and \he question 
to»be tried will be, whether the statement in the writ, of the 
title of the claimant, be true or false (d). But in the par¬ 
ticular case, where the defendant claims to be joint-tenant, 
in common, or co-parcener with tlie plaintiff, whose title 
he so for admits, but denies having ousted him, a notice 
must be duly given by the defendant to that effect | and 
such notice must be entered, (among the otheiv pro¬ 
ceedings,) in the issue made up; and the question will 
then be two-fold—first, whether the defendant has in 
truth any such .title as joint-tenant, or the like; ^atid 
secondly, whether an actual ouster of the plaintiff lias 
taken place (e), « 

If, at the trial (/), tlie jury find^ for the plaintiff, that is, 
find, (in the ordinary case), that the statement in the writ 
of his being entitled to the possession, is true, or (in the 

case last supposed), that either the defendant is not such 

• 

(a) The term " issue *' is here statement in the text supposes that 
employed in its secondary sense of a no yiecial case has been stated by 
transcript of the proceedings, as sup. consent, so as to take the opinion 
p. £89. For as riiere is no pleadii^ of the court upon the facts, without 
there can be no issue in -the proper proceeding to trial. But this may 
sense, as defined, sup. p. STL Nor, be done in ejectment, as in other 
for the same reason, can there be actiona. (Ibid. s. 179.) As to this 
any eqvitable defiepce under the course of proceeding in other ac- 
Common Law Fmoediae Aet^ 1884, tions, vide sup. p. 687. 

(as to which, vide sup.p. 678,n.(|f}). (d) 18 & 16 Vick c. 76, s. 180. 

Neave «.Avery, 16 C.B.828. (e) Ibid. s. 189. 

(8) The form will he found in (/) Supposing the defendant nut 
w8 & 16 Viet c. 76, Bched. (A.), . to a:^ar at the trial, the plaintifi* 
No. Ifi. will have a verdict without produc- 

(c) 18 & 16 Viet c. 76, a. 180. ing evidence. Reg. Qen. Ilil. T. 
It may ha remarked here that the 1883, (Pr.) r. 114. 
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joint-tenant, or the like, or that though he is so, yet an 
actual ouster of the plai^iff has taken place, jiftlgment 
may be sigi^pd by thf plaintiflP, for the recovery of the 
'premises, (or pait of them,jaB the case ynay b6,) with costs, 
—and eAecutipn*isfi;iie(L 4 C€ 0 rdingly;—under which posses¬ 
sion will 6e cfelivef^Sp him by the sheriff (^). But if the 
juiy find for the defendant, that is, find, (in the ordinary 
tase,) that tlie statement in the writ, th^ the plaintiff is 
entitled to the possession, is false, or, (in the other,) that 
the defendant was entitled as joint-tenant or the like, and 
that there has been no actual ouster of the plaintiff, then 
the defendant will be entitled to sign judgment for bis 
costs, and take out execution accordingly (A). 

Upqp the judgment, after a special verdict, or a bill of 
exceptions, or, (by consent,) after a special case, error may 
be brought in the same manner as in other actions; but, 
(except in tlie case of such consent as aforesaid,) execution 
will not Die therebystayed, unless the plaintiff in error, (when 
defendant in the suit,) shall give bond to his adversary, for 
payment of such cost# and damages as shall be awarded 
after affirmance; including such compensation for meane 
(or intervening) profits taken, or waste committed, since 
the judgment, as may be assessed under a writ of inquiry 
to be issued for the pur}K)se (i). 

To this sketch of the general course of the new pro¬ 
ceeding in an ejectment in ordinary cases, we have only to 

add, that, in order to complete the remedy, recourae must, 

* 

{g) & 16 Viet. e. 76i 185, tried Khali order; or, if no order be 

189. For the form in which the made, then on the fifth day in Term 
verdict is entered, sec ibid. Sched. after the verdict, or in fourteen days 
(A.), No. 17, and for the form of the after the verdict, whichever first 
writ of execution, (which is called shall happen, 16 & 16 Viet. c. 76, s. 
an habere faoiat,) Reg. Geii. Hil. T. 185. 

1853 (Pr.), Sched.. No. 23. Judg- ' (A) Ibid. a. 186. The defendant 

ment may be signed and execution will be entitled to do this, within 
issueil within such time, not ex- fiie same period after the verdict, as 
seeding the fifth day in Term, after mentioned in the last note, 
the verdict, as the court or the (t) 15 ft 16 Viet c. 76, s. 208. 
jud^ before whom the cause was 

VOL. III. 


•Y y. 
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in general, be had, (according to tbe practice thpt has 
always* been pursued,) to another and supplementary 
action (j), viz*, an ordinary action of trespass o^arecZausum 
freyitf to resover the mesne profits which me defendant 
has received during the period ^f^J^is.wrongful po&session. 
In this case, the judgment in the is conclusive 

evidence of the plaintifT’s right to all profits accruing 
since Ihe periocjT from vdiich that jiUdgment itself shows 
him to have been entitled {j) ; and also conclusive as to the 
receipt of such profits by the defendant: but as to profits 
claimed in respect of any antecedent period, the defendant 
is at liberty to contest both the plaintifi'^s title, and his 
own receipt of them. 

It still remains, however, to take notice of certain legis¬ 
lative provisions in fiivour of landlordSf without which our 
general view of the proceedings in and connected with the 
action of ejectment, is not complete (A). 

And first, to prevent fraudulent recoveries of the posses¬ 
sion by collusion with the tenant of the land, dl tenants 
are obliged, oh pain of forfeiting th$ee years’ rent, to give 
notice to their landlords of any writ in ejectment delivered 
to them, or coming to their knowledge (/): and any land¬ 
lord, (a term which has been held to extend to the heir, 
remainderman, mortgagee, devisee in trust, and the like,) 
may, by leave of the court, be made a co-defendant 
to the action, in case the tenant himself appears to it,— 
or if he make default, may, by such leave, become sole 
defendant (m). 

» • 

(^*) Ab between kmdlord and ie~ rent in arrear, or hold over, 11 

non/, however, meaiie ptoftta may be Geo. 2, c. 19; 67 Geo. 8, c. £2; 1 & 

recovered in Ute ^ectment itselt 2 Viet c. 74; 19 & 20 Viet. c. 108, 

Vide poet, p. 692. s. 60; Bup. vol. i. p. 296. 

(J) See WilkiojMinv. Kirby, 16C. (/) 16 & 16 Viet, c, 76, s. 209, 
B. 480. being a re-enactment of 11 Geo. 2, 

(6) Bee also provutona enabling c. 19. . 

landlorda to reenyer poaseBBion in (tn) Blaekatone aaya (vol. iU. p. 
more aummary methoda than eject- 204), that long before the atatute 

ment, in particular caaea where their 11 Geo. 2, e. 19, the landlord had 

tenant! deaert ihe premiaea, leaving a aimilar right; and he alao refera 
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Secondly. It is the rule of the common law, that though 
there be a proviso for re-entry by the landlord, in the case 
of rent remainmg in arrear,* yet he cannot have the benefit 
•of that provi&, (unless'it be accompanied by an express 
stipulatibn to thdt without making a formal demand 

upon the *preiniscsB oUt of which the rent issues; which 
demand must also be of the precise sum claimed, and 
cnaMe at the precise time when it becam£ due (ra); but to 
obviate these niceties it is provided, in all cases between 
landlord and tenant, that if half-a-year’s rent be in arrear (o), 
and there be a right to re-enter and determine the lease, . 
for the non-payment (p), and no sufficient distress be 
found {q)f the landlord may serve a writ in ejectment for 
recovej^ of the premises, or in case the same cannot be 
legally served, or no tenant be in actual possession, may 
affix a ^opy of the writ upon the door, or if there be no 
messuage, fhen upon some notorious part of the premises ; 
which shalL stand in the place of a formal demand and re¬ 
entry! and a recovery and execution in* such ejectment 
shall be final and conclusive both in law and equity, 
unless the rent and full costs be paid or tendered within 
six calendar months afterwards (r). 

Thirdly. It^s enacted, that when the interest of any 
tenant holding under lease or agreement in writing, for 
term of years certain, or from year to year, shall have ex¬ 
pired or been determined by regular notice to quit, and, 
after lawful demand in writing^served personally, or left* at 

the tenant’s usual place of abode, possession shall have been 
• 

to the antient rule of law by which, (o) See Gvetton, o. Roe 4 C. B. 576. 

if the tenant in a real action made (p) Doe v. Bowiiitch, 8 Q. B. 973. 

default, the remainderman or re- ( 7 ) Doe v. Wandlaaa, 7 T. R. 117. 

versioner had a right to come in and (r) 15 & 16 Viet. c. 76, s. 210, 
defend the possession. It is to be being a re-enactment, in substance, 
observed, that where the landlord of 4 Geo. 2, c. 28. The reader will 
defends, it must be stated in bis recollect that by 19 & 20 Viet. c. 
appearance that be appears m land- 108, a. 52, there is a remedy in the 
lord. 15 & 16 Vict.e. 76, a. 73. same cases in the County Cisur/f, 

(«) See Duppa v. Mayo, 1 Saund. where the rent or value does not 

Wms. 287. exceed 501. Vide sup. p. 882, n. (a). 

Y Y. 2 
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refused, tibe landlord, at the foot of l^is writ in ejectment 
brought to recover Ibe premises,, may address a notice to 
the tenmit, requiring him to find Ixiil; and on Jthe appear¬ 
ance of the tenant, and by order •of the court or a judge, 
after hearing both parties, the tepgnt C'Ufy be required to 
enter into a recognizance, with two su^iient shreties, to 
pay the costs and damages which shall be recovered by 
the plaintiff; and on his failure to fio this, the plaintiff 
shall be entitled to sign judgment for recovery of the 
possession, with costs (s). 

Fourthly. It is provided, that whenever it shall appear ■ 
in any ejectment between landlord and tenant, that such 
tenant or his attorney hath been served with due notice of 
trial, the judge before whdm the cause is tried, whether 
the defendant shall ai]pear on the trial or not, shall permit 
the plaintiff, aftBr proof of his right, to go into evidence 
of the mesne profits thereof which have accrued from the 
time when the defendant’s interest determined, down to 
the time of the trial; and the jury, finding for the plaintiff, 
shall give their verdict on the whole matter, both as to re¬ 
covery of possession and mesne profits (t). 

Lastly. There is a provision, that in all ejectments in 
the courts at Westminster, by a landlord against a tenant, 
or against any person claiming under the tenant, for the 
recovery of kmds or hereditaments, (in any county except 
London or Middlesex,) where the tenancy shall expire, or 
thtf right of entry accrue, in or after Hilary or Trinity 
Term, it shall be lawful for the claimant at any time 
within ten days after the tenancy expires, or the right of 
entry accrues, to serve a writ in ejectment, commanding 
: the person or persons to whom it is directed, to appear 

(«) IS & 16 Viot. c. 76, t. 218, B. 272. 
being a re-enactment, in aubstance, (<) 16 St 16 Viet. c. 76, s. 214, 
of 1 Oeo. 4, G. 87., Aa te this re- being a re-ebactment, in aubetance, 
eognixance, cm Doe «. Sharpley, of 1 Gea 4, e. 87. Sec Smith e. 
KiJHee. & W. 668 I Doe », Roe, 2 Tett, 9 Exdi. 807. 
ii. M. & P. S22| Doe e. Bae, 6 C. 
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withid ten days after service thereof; and proceedings 
shall be had'as in other^c^s, save that it shall oe snfB* 
''aent toTgivl^sia? clear^ys’ notice of trial iiutead of Un 
days, viihich is the m^e* required in other cases; the 
defendant* howev^,"BSSbg at liberty t6 apply to a judge 
to stcey or set asSHe the proceedings, or to postpone the 
trial («). • % 

(ii) 15 & 16 Viet. c. 76, a. 217, of 11 Geo. 4 & 1 Will. 4, c. 70, s. 
being a re-enactment, in enbetance, 36. 
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■ CHAPTER STI;' 

f 4 

OF PUBRO'OATIVB WRITS AND OTHER EXTRA 

f • 

ORDINARY REMEDIES IN THE COURTS 
OF COMMON LAW. 


We have now taken a view of the method of proceeding 
in all actions, whether regular or irregular, (if those, terms 
may be used,) which kre known in the modem practice. 

The common law however affords, in certain cases of 
civil injury, other remedies, of a nature generically different 
from an action, and to these we propose devote the 
following chapter. But as the proceedings in them are 
generally introduced by that kind of application to the 
court, which is technically called a motioUf it will be proper 
to premise some explanation as to the nature of a motion 
in general. And here we shall confine ourselves to appli¬ 
cations to the court in banc, to which alone the name of 
motions is properly applied; not deeming it necessary to 
take any particular notice of such applications as are made 
to a s^ingle jtu^e at chambers, a branch of practice more 
summary in its nature than the former, and turning for the 
most part on matters of subordinate importance (a). 

A motion, then, is an applicaij^on made to the judges, 
niud voce, in open court, and it may be either incidental to 


(a) As to proceedings before a 
■ingle judge, see Baglcy's Chamber 
Practice; Lush’s Pr. pp. 668—678, 
‘ 2nd edit £t vide 11 Oeo. 4 & 1 
WilL.k, c. 70, s. 4, and 1 & 2 Vfet. 
C..46, B. 2. The importance of the 
practice at chambers has been now 


increased by the Common Law Pro* 
cedure Acts; particularly by the 
provision of 16 & 16 Viet. c. 76, 
8 . 62, authorizing the sufficiency of 
pleadings, in certain cases, to be 
decided upon by a judge at cham¬ 
bers. 



CHAP. XII.—OF phebogative whitb, etc. 695 

m • 

an action,—^ relation in which we have already had occa- 
Bi QiLs ometmes to refer tb.it,—or it may be wholly tmcon- 
'[‘liectedwtth^^hat kincUof remedy. In the superior courts, 
it can 1)6 made j[>}r |^ne* bat a counsel or barrister, to the 
exclusion of,.attdfrffR'j' and the practice of every court 
requires that it Should, in general, be supported" by qfi~ 

^ 'davit (5) of the mat^r of &ct on which is founded. Its 
object, in a general point of view, is to obtain an order, 
(called, in the superior courts of common law, a rule(c),) 
directing some act to be done in favour of the applicant; 
which rule, when obtained, is served (c?) upon the party 
by whom the act is to be [jbrformed. The rule so moved 
for, is in its form usually a rule to show cause, (otherwise 
called a rule nisi,) commanding the party, on a certain 
day therein named, to show cause to the court, why he 
should not perform the act, or submit to the terms therein 

{b) A£davUs are made on various nation as witnesses, are permitted 
oceftsinns in the course of judicial to make f^rj^tion in lieu of oath, 
proceedings, and are sworn before applies also to persons called upon 
the court, or some ofRccr appointed to make affidavit or deposition. See 
to take affidavits in such court. It also sect. of the same statute as to 

may he remarked here, that a {^actice the affidavits allowedin answer to affi- 

formerly obtained of making volun- davits in support of motions; sect 48, 

ail^vits, i. e. affidavits sworn ^ os to the examination, before a judge 
before magistrates or others, in mat* or master,of persons refusing to make 
tors on wliich no judicial inquiry was affidavit when required to do'so by 
pending ; but by S & 6 Will. 4, c. any party to any civil proceeding in 
62, this practice is now prohibited, the Superior Courts; and 6 Geo. 4, 
aud a form of decto'atioN substituted c. 87; 15 & 16 VioL c. 76,8.23; 
for such voluntary affidavits. And . 18 & 19 Viet c. 42, as to the admis* 
it is jirovided, that any person mak- sion, in the courts here, of affidavits 
ing a false declaration shall be guilty ' dul^ administered abroad, 
of a misdemeanor. This declaration (c) By Reg. Gen. H. T. 1853, (Pr.) 
is also substituted for the affidavits r. 149, every rule of court must be 
that used formerly to be taken to dated Uie day of the week, month 
verify documents, &c., in the differ- and year on which the same is drawn 
ent departments of the state. It is up, without reference to any other 
further to be remarked, that the pro- time or date, 
vision formerly noticed of 17 & 18 (d) As to the time and manner of 

Viet c. 125, 8.20, by which persons service of rules, see Reg. Gen. 
unwilling from alleged conscientious 1853, (Pr.) rr. 162—167; £. T. 1856. 

motives to he sworn on oral exami- 
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• « . ' 
set forth; but in some cases, where the right to the*relief 
prayed ”for is very, clear, it is a* rule a&so/uAt t» the f.rst 
instance, commanding the thing to ebe done^ wtthbut tttt; 
appointment *of any day to show'cause. ^ Upon the day 
appointed by the rule nisi, the couaeel* for .the party on 
whom it^as served, accordingly appears; and is heard in 
opposition to it*; and the counsel by whom it was moved 
having been afterwards heard in reply, the* court either 
discharges the role, or makes it absolute, as the case may 
be; and that upon the terms either that the costs of the 
application be paid by one of the parties to the otlier, 
or without costs, as may appear most equitable under the 
circumstances of the case. But if the party served with 
the rule, fail to appear in opposition to it,' it is made«ab8o- 
lute as a matter of course. Upon its being made absolute 
or discharged, (as.the case may be,) a ne’w rule to that 
effect is then served by the successful on the unsuccessful 
party, who is bound to obey it upon peril of a writ of 
attachment as fdr a contempt (e),-> a writ issued by the 
court in vindication of its own authority, and under which 
the party is liable to coercion by the arrest of his person. 

We shall now resume the main Subject of the chapter, 
by the consideration of such of the remedies aftilhled at 
common law, as are distinct, in their nature, from an action. 
These chiefly consist of what are called prerogative writs ; 
[which do not issue as of mere course, without showing 
somfe probable cause why the extraordinary powers of the 
Crown are called into the party’s assistance (jf),] and are 
principally as follows: 

I. The writ of Procedendo. This [issues out of the 
Court of Chancery, when judges of any subordinate court 

(«) Vide sup. p. S56. to the sheriff; the prerogative vrrita 

(/) 8 Bl. Com. 182. In R. v. being generally directed to no sheriff 
iCowle,RuiT. 868, prerogative writs or minister of the court; but to the 
are also disUnguiriied from writs mi- public or private parties, whose acts 
niitenaily directed, viz, those iwued are tlie subject of complaint. 
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[do^delay ^ parties, for that they will not give jadgment,*\ 
on tine one side oV.the othei:, when they ou^t so. to '■ 
oo such case a writ of procedendo ad jadicium \ 

[shall.be awai:ded,rcommanding the inferior court, in the... 
name of the CfbVlrtf, to proceed to judgment, but without ! 
specifying any particular judgment; for that, if erroneous,' 

' may be set aside by proceedings in erroc, or by writ of false 
judgment; end upon further neglect or refusal, the judges 
of the inferior court may be punished for their contempt 
by writ of attachment,] returnable in the Courts at West¬ 
minster. A procedendo may also be awarded out of any 
of the superior courts, wh^re an action has been removed 
to it from an inferior court by habeas corpus or cerHorari 
to b« hereafter mentioned, and it appears to the superior 
cotirt,that it was removed on insufficient grounds (A). And 
by 21 Jac> !• c. 23, a suit once so remanded, shall never 
afterwards be removed, before judgment, into any court 
whq.tsoever. 

II. The writ of 'Mandamus. In treating of which we ^ 
shall refer mainly, and in the first instance, to the common 
law or prerogative writ of mandamust though we shall add 
a few words as to another species recently introduced by ; 
the statute 17 k 18 Viet. c. 125, and which may be de- i 
scribed as the mandamus incidental to an action (t). 

1. Taking the terra of mandamus in its first sense,-;;-the 
])nwer of issuing this writ, beloi^ exclusively to the , 
Court of Queen’s Bench. [It is a high prerogative writ, 
of a most extensive remedial nature,] and is in its form 
a command issuing in the Queen’s name, from the Court i 

U) P.N.b. 153,240; Blanchard introduced, riz. the mandamtu to 
e. De la'Crouse, IS L. J. (Q. B.) examine wittiewes in India and 
181. other British dominions in foreign 

(A) 21 Jac. 1, c. 23; Jac. Diet parts. See 13 Geo. 3, c. 03, s. 44, 
Procedendo ; Keg. Gen. 1853, (Pr.) and I Will. 4, c. 22, s. 1. The mawg 
X. 116. damns, in such cases, may be awarded 

(i) Even prior to this Act a men- by any of the superior courts at 
damns, auxiliary to an action, was Westminster. 
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of Qucen^s Bench, and [directed to any peeson, corpo¬ 
ration, of inferior court of judicature, within Crop’s 
dominioxtt, requiring them to do some part^utBiK^thin^ 
. therein speci&d which appertains to their ofhcp and 
duty, and which the Court of Queen''a* Bench has pre¬ 
viously determined^ or at Jeast supposes, to consonant 
to right ahd justice.] In its application it may be con¬ 
sidered as conned to eases where relief isorequired in 
respect of the infringement of some public right or duty {k), 
and where no eifectual relief can be obtained in the ordi¬ 
nary course of an action at law (/). Such is the general 
principle; but as to the specific instances in which the 
writ will be granted, they are much too numerous for com¬ 
plete detmi (m). We may remark, however, that (among 
other cases) riiis writ lies to compel the admission or 
restoration of the applicant [to any office or , franchise 
of a public nature, whether spiritual or temporal, to aca¬ 
demical degrees, to the use of a meeting house, or the 
like;] and that^it will be also granted [for the produc¬ 
tion, inspection, or delivery, of public books and papers, 
or for the surrendering of the regalia of a corporation, or to 
oblige bodies corporate to affix their common seal, or to 
compel the holding of a court,] or the proceeding to an elec¬ 
tion in corporate and other public offices (n). In addition 
to which, we may notice, as another important application 
of this writ, [that it issues to the judges of any inferior 

(k) R. «. Bank of England, 2 B. the complaint is made may be pro- 
& Aid. 622, ceeded against by indictment. B. v. 

(0SeeR. 0 .BishopdfChester,IT. Severn Railway Company, 2 B, dc 

R. 896; R. v. Archbishop of Canter- Aid. 646. 

bury, 8 East, 219 1 Ex parte Robins, (*») A copioua enumeration of 
1 W. W. & H. 578; R. «. Notting- them will be found in 1 Chit. Gen. 
ham Old Water Works Company, 6 Pr. of Law, 789; see also' Tapping 
A. & El. 855 : R. v. Briatol Duck on Mandamtu. 

Company, 2 Q. B. 69; ThSl'^ttueen (n) 11 Geo. 1, c. 4; and 7 Will, 

e. Lancashire' and Yorkshire Rail* 4 & 1 Viet. c. 78, e. 24; R. v. Mayor, 

way Company, 1 £11. 8t £1. 228. It &c. of London, 1 T. R. 146; R. v. 

is no objection to granting a man- Leyland, 3 M. & S. 184; R. v. Nor- 

damus, that the party againM whom wich, 1 B. & Adol. 810. 
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{cottrtXo), d&mmanding them to do justice according to the 
pQ 3 a^ o^juieir office, vvhenever the same is delayed. For 
It is peculiar business of the Court of Queen's Bench 
to superintend all inferior tribunals, and therein to enforce, 
the du^ exerciser of those judicial or ministerial powers 
with whico the*Crown or legislature have invested them; 

■ and this not only t>y restrmuing their excesses, but also by 
quickening* their negligence, and obviating their denial of 
justice. 

This writ is granted on a suggestion, by the oath of the 
party injured, of his own right, and the denial of justice 
below (p),—wher^pon, irf order more fully to satisfy the 
court that there is a probable ground for such interposition, 
a rale is made,] (except unde|^ particular circumstances, 
whei^ a rule will be granted absolute in the first in¬ 
stance ( 9 ),) [directing the party complained of to show 
cause^why a writ of mandamm should not issue; and if he 
skq,WB no sufficient cause,] and does not submit without 
contest to the application, [the writ itself •is issued at first 
in the alternative, either to do this, or signify some reason 
to the contrary; to which a return or answer must be 
made at a certain day.] 

( 0 ) It is provided, however, by 
19 & 20 Viet. e. 108, a. 43, as to the 
County Courts, that 110 maadamut 
shall henceforth issue to a judge or 
officer of such court for refusing to 
^do any act relating to the duties of 
his office; but application must be 
made to a superior court or a judge 
for a rule or summons to show cause 
why such act should not be done. 

See also as to such refusal by justices 
of the p'eace or stipendiary magia. 
trate, 11 8c 12 Viet c. a. 3 ; R. v. 

Ingham, 17 Q. B. 884; R. v. Paynter, 

$8 L.T. (Q. B.j 803 ; R. v. Dayman, 

29 L. T. (Q. B.) 125. 

(p) Unlcaa there has been a dis¬ 
tinct refusal to do that which it is 


the object of the mandamut to en¬ 
force, the writ will not be granted. 
R. V. Brecknock, 8rc.^ompany, 3 
A. 8c E. 217 . 

(f) See R.o. Archdeacon of Lich¬ 
field, 5 Nev. 8c M. 42; Ex parte 
Pcnruddock, 1 Har. 8c W. 347: It. 
V. Fox, 2 Q. B. 246; R. c. Church¬ 
wardens of Manchester, 7 Dowl. 707. 
Et vide 6 8c 7 Viet. c. 89, a. 5 ; 17 & 
18 Viet. c. 125, a. 76, as to the notice 
to he given, in cases affecting corpo¬ 
rate odices, to the opposite party of 
the application, and as to making the 
rule absolute.in the first in8tance,^f 
the court think fit; and as to the time 
at which the writ may be made re¬ 
turnable. 
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* r 

[If tliB person to whom the writ is directed makel no 
return^ he is panhhftble for his contempt by 
If, on the other hand) he makes a rrtfim, and Bt be fonnd 
•either insnfficteht in kw^ or false In ftict, there then issnes, 
in die, second plhce, a j^emptx)ry ntanSfcmiur-^to do the 
thing absolutely,^ [to whi^ no other return will be ad« 
mitted(r) but a certificate, of perfect obedience, and due 
execution of the writ.] The sufficiency of thd return, in 
point of laWf was formerly determined, unless a special 
argument were ordered, in a summary way upon motion; 
but as to the truth of its allegations in point of fact, it was 
a rule that this could not be investigated by any further pro* 
ceeding on the mandamtts; —the complaining party having 
no remedy in case the ta^ were untruly alleged, biit to 
bring an action on the case for a fiilse return; in which, if 
he obtained a verdict, he recovered [damages equivalent to 
the injury sustained, together with a peremptory manflamus 
to the defendant], But by 9 Ann. c. 20, in a mandamus 
for determining the f%ht to a corporate office, and now by 
1 Will. IV, c. 21, in all cases of mandamm, [the return may 
be pleaded to or traversed by the prosecutor, and his an¬ 
tagonist may reply, take issue or demur, and the same 
proceedings may be had as if an action on the case had 
been brought fqr making a false return, and after judg¬ 
ment obt|^ned fbr the prosecutor, he shall have a peremp¬ 
tory writ of mandamtis to compel his admission or restitu¬ 
tion ;—which latter, in case of an action, is effected by a 
writ of restitution («).] So that now the writ of mandamus * 
is, (from the period at least of its return,) assimilated to an 
action; and the more closely, because .by the same acts it 
is also provided, that the prosecutor, if successful, shall 
recover damages, and that the successful party shall in all 
cases, upon judgment after issue joinet^ or by default, be 
entitled to his costs (t).* In addition to which, it has been 

"(r) R. V. Lcdgard, 1 Q. B. 616. A. & £. 28S; R. v. Governors of 

(x) II Rep. 79. Darlington School, 6 Q. B. 682; Ex 

(0 As to the course of proceeding parte Thompson, ibid. 721; Clarke 
on mandamua, see R. «. Oundle, 1 «. Leicestershire and Northampton- 
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enacted by d & 7 Viet. c. 67, that the prosecutor objecting 
to the v^iaity of the .return, shall do so by way of de- 
iLiuner to'the same, in like manner as in personal actions; 
and thereif|)on the*writ return and demuirer shall be 
entered on reeqr^ 'and tbe court shall adjudge either that * 
the return fs valid in law, or that it is hot valid in law, 

. or that the writ of mandamus itself is not valid in law; 
dnd if it adjudge'that the writ is valid, but the return 
invalid, shail award a peremptory mandamus; and shall 
also, in any event, award costs to be p^id to the successful 
party. The same statute also provides, that either party 
shall be at liberty in every case where judgment is given 
against him upon a mandamus^ whether after demurrer or 
otherwise, to take proceedings in error thereon, according 
to the ordinary course of error in personal actions (u). 

Besides these provisions with respect to mandwmSf we 
may notfee the enactment of 1 & 2 Will. IV. c. 58, s. 8, 
intended to afford relief to oiheers and other persons to 
whom such writ is directed to issue, commanding them to 
admit to offices, or to do or perform other ihatters in respect 
of which they claim no right or interest. It is provided in 
favour of such persons, that it shall be lawful for the court 
to which application is made for the writ of mandamus^ to 
relieve them from the liabilities incident to the execution 
thereof, by calling upon any other person having or claim¬ 
ing any interest in the matter of such writ, to appear and 
show cause against the issuing of the same, and thereupon 
to make such rules and orders between all parties as the 
cirdUmstances of the case may require. 


shire Canal Company, ibid. 898; 
The Queen e. Ambergate Railway 
Company, 17 Q. B. 957. By 1 Will. 
4, e. 21, a. 8, the costs of the ap¬ 
plication for a manttanms, whether 
granted or refused, and the costs of 
the writ, where issued and obeyed, 
are in the discretion of the eodrt. 
Bee R. v. Oundle, uhi aiip.; R. v. 
Eastern Counties Railway Company, 
2 Q. B. 578: R. v. St. Pancras, 2 


Dowl. N. S, 955; The Queen v. 
Ingham, 17 Q. B. 884. 

(u) It is alao provided by 17 <fc 18 
Viet. 0 . 125, a 77, that the provi¬ 
sions both of that Act, and of the IS 
8r 16 yict. c. 76, ao for as they arc 
applicable, shall apply to the pro¬ 
ceedings and pleadings upon a pres 
rogative writ of numdamu issued by 
the Court of Queen's Bench. 
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, 2. As to the mtmdamvs which we have descr^>ed, as indr- 
dental to on action^ it is provided bj 17 & 18 vict. c. 125, 

B. 68—76, that the plaintiiT in any action, (exce{)t replevin 
and ejectment,) in any of the superior* courts, ihay indorse 
'upon the writ of summons and t^e cdpy.jbd be serVed, a 
notice that the plaintiff intends to claim .a w^it of num- 
deanue commanding the .defendant to perform some duty in . 
which the plaintiff is interested; and* the plaintiff may ^ 
accordingly make such claim afterwards in his declaration 
(either together witj^i any other demand capable of being 
enforced in such action, or separately), setting forth therein 
the grounds of such claim, an4 that though performance 
of the duty has been demanded, it has been neglected or 
refused. If judgment is givmi in such action, that a man-^ 
damns do issue, a peremptory writ of mandamuSy (besides 
the ordinary execution proper to the action,) is to issue 
accordingly, commanding the defendant forthwith to per¬ 
form the duly; and in case of disobedience, it may be 
enforced by attachment; or the court may, on application 
of the plaintiff, direct that the act shall be done by the 
plaintiff, or by some person of tlie court’s appointment, at 
the expense of the defendant. It has been decided, how¬ 
ever, upon the construction of these provisions, that the 
duty, for nonperformance of which the writ is claimed, can 
be no other ^an such as might be enforced by a preroga¬ 
tive writ of mandamus (y). 

III. The writ of Prohihitwn {z), [A prohibition is a 
writ issuing properiy only out of the Court of Queen’s 
Bench (a); but for the furtherance of justice, it may now 
also be had in some cases out of the Court of Chancery, 

{y) Bensoa ». Fsull, 6 EU. & Bl. University, 1 Q. B. 693; Jle Dean 
873. of York, 7 Q. B. I; Evans v. Gwynn, 

(s) As to prohibition, see the fol- 6 Q. B. 844; Francis v. Steward, 
lowing modem cases: — Ex pdfte ibid. 984; De Haber v. Queen qf 
Xucker, in re Inman^ 1 M. & Or. Portugal, 21 L. J. (Q. B.) 488. 

619; Tucker o. Tucker, 4 Man. & (d) Company of Hornera, 2 Boll. 

Gr. 1074; Haaaacb v. Cambridge Bep. 471. 
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• • 

[ComVnon Heas, or Exchequer (5); directed to the judga 

and partiedof a suit iu any inferior court, commanding ' 
them to cease from the^prosecution thereof, upon a surmise 
either that file cause onmnaily, or some collateral matter 
arising therein^ 4^es not belong to that jurisdiction, but to * 
the cognizup'ce of some other court. This writ may issue 
.either to inferior courts of common law,* as to the courts 
df the counties palatine, if they hold plba of land or other 
matters not lying within their respective franchises (c ); 
or to the county courts ( el) or courts baron, where they 
attempt to hold plea] of any matter of a value beyond 
what can be sued for therejn;—or [to the coUlis Christian, 
the university courts, the court of chivalry, or the Court 
of Admiralty, where they concern themselves with any 
matfer not within their jurisdiction, as if the first should 
attenfpt to try tlie validity of a custom pleaded (c), or the 
last a cdntract made or to be executed within this king¬ 
dom. •• Or if, in handling of matters clearly within their 
cognizance, they transgress the bounds prescribed to them 
by the laws of England (/);] as where h spiritual court 


(6) Hutton's case, Hob. 27 i IP. 
Wins. ; Palmer, d23. See Ex 
parte Sniytli, 1 Tyr. & G. 22S; and 
Ex parte Tucker, in re Inman, 1 
Man. Sr G. £29; Tucker v. Tucker, 
4 Man. & G. 1074. 

(c) Vaughan v. Evans, Ld. Rayui. 
1408. 

(dj Blackstune is here referring 
to the County Courts at Common 
law. As to the writ of prohibition in 
refe|ence to the new County Courts, 
see 13 & 14 Viet. c. 61, s. 22; 19 & 
20 Vjet. p. 108, 88. 40—42, 44 j Toft 
V. Rayner, 8 C. B. 162; Ellis «. Watt, 
8 C. B. 614; Fearon «. Norvall, 6 
p. Sr L. 439; Jones v. Jones, ibid. 
628; Zohrab v. Smith, ibid. 638; 
Edwards v. Rogers, 1 L. M.tk P. 
196; Srill V. Booth, ibid. 440; 


Marsden v. Wardle, 3 EIL & £1.698; 
Jackson v. Beaumont, 11 Exch. 
800. 

(e) Vanacre o. Spleen, Carth. 33. 
The spiritual courts have power to 
construe a atatutey the effect of which 
incidentally comes before them in 
the course of a proceeding where 
they have jurisdiction. Hall v. 
Maule, 7 Ad. & El. 721. 

(/) If sentence has been given in 
the court below, the court in which 
application is made for a prohibition 
will presume that there was no ex¬ 
cess of jurisdiction, unless such ex¬ 
cess be distinctly proved, or he 
apparent on the face of the pro¬ 
ceedings. Vanacre v. Spleen, uU 
sup.; Hart v. Marsh, 8 Ad. & EU. 
891. 
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require two witn^es to prove a release oi^ayme^it of 
tithes(^) 9 'or the like; in such cases also a prohibition 
will be awarded <^). [For as the of signing a release, or 
of actual payment, is not properly a* spiritual qliCstion, but 
' <mly allowed to be decided in such courb*, because incident 
or accessary to some original question clearly within their 
jurisdiction, it ought therefore, where the two laws differ, 
to be decided not according to the spiritual, but the tem¬ 
poral law; ^se the same question might be determined 
different ways according to the court in which the suit is 
depending; an impropriety which no wise government can 
or ought to^ndure, and which is therefore a ground of 
prohibition (t). 

A short nummary of the method of proceeding in,pro¬ 
hibition, is as follows. The party aggrieved in the court 
below applies to the superior court, setting forth the nature 
and cause of his complaint, in being drawn ad aliud exa- 
men, by a jurisdiction or manner of process disallowed by 
the laws of the kingdom;] and t|iis used formerly to be 
done by filing,**as of record, a suggestion, containing a 
formal statement of the foots; but now by 1 Will. IV. 
c. 21, it is provided, that it shall not be necessary to file 


' \g) Mallarj v. Marriott, Cro. Elia. 
667 : Hob 188. . 

(8) A prohibition will not be 
awarde<l in reference to a mere point 
of practica where the court haa juris- 
diction on the general lubject of the 
eauee. Ex parte Smyth, 1 Tyr. A 
G. 387 ; Jolly «. Balnea, 12 Ad. & 
£1.201{ Ex parte Story, 12C. B. 767. 

(I) Blackstone remarka (vol. iii 
p.nS), diat “BO long ai the idea 
“ continued amoi^ the clergy, that 

the eccleiiaatical ctate vas wholly 
“independent of the oiril, great 
“stnigglea were constantly main- 
“ tained between the tempoi^ courts 
^'and the spiritual, concerning the 


“ writ of prohibition and the proper 
“ objects of it; even from the time 
“ of the constitutions of Clarendon; 
“ made in oppoAition to the claims 
“of Archbishop a Bccket, in 10 
“ Hen. 2, to the exhibition of certain 
“ articles of complaint to the king, 
“by Archbishop Bancroft, in the 
“third year of James the firs^on 
“ behalf of the ecclesiastical courts i 
“from which, and front the, answers 
“to them signed by all the judges 
“ of IVestminster Hall, mud) may be 
“ collected concerning the reasons oS 
“ grmting, and methods of proceed- 
“ in^upon, prohibitions." He cites 
2 Inst 601-618. 
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any stiggestW^, but that an application for a writ^of pro- * 
hibition may be made I5y affidavits only, that is, in the 
way of an ordinary motion, by a rule to show cause; upon 
Rihich, jf the matter alleged appear to the court, upon the 
showing cause, to* be sufficient, the writ of prohibition im¬ 
mediately issues,‘commanding Uie judge not to hold, and 
the party not to prosecute, the plea. [But sometimes the 
point may bo too nice and doubtful to be decided merely 
upon a motion; and then, for the more solemn determina¬ 
tion of the question, the party applying for the prohibition 
is directed by the court to declare in prohibiticm(A);] that 
is, to deliver a declaration a|^ainst the other, setting forth, 
in a concise manner, so much of the proceeding in the 
court d)elow, as n»ay be necessary to show the ground of 
the application, and praying that a writ of prohibition may 
issue {/); iv»d this used formerly to be connected with an 
allegation that the party sued on behalf of the Crown as 
well as‘of himself^ and with a supposition^or fiction (which 
was not traversable (»«)), that the defendant Jiad proceeded 
in the suit below, notwithstanding a writ of prohibition. 
But by the statute just mentioned, the use of these forms 
is now expressly abolished; and it is provided, that to this 
declaration, the party defendant may demur, or plead sucli 
matters, by w'ay of' traverse or otherwise, as may be proper 
to show that the writ ought not to issue, and' conclude by 
praying that such writ may not issue; and judgment shall 
be given that the w'rit of prohibition do or do not issue, as 
justice may require ; and the party in whose favour judg¬ 
ment shall be given, whether on nonsuit, verdict, demurrer, 
or otherwise, shall be entitled to the costs attending the 
application and subsequent proceedings, and have judg- 

{k) A declaration in prohibition Court, it is provided by 19 H 20 
will always be directed, on the ap< Viet. c. 108, a. 42, that the matter 

plication of the person against whom shall he finally disposed of by rule or 

the^prohibitioii is sought. (Ueniing- order, and no declaration, or further 
ton V. Dolby, 9 Q. B. 170.) With proceedings in prohibition, allowed. ' 
respect, however, to applications for (I) 1 Will. 4, c. 21. s. 1. 

a writ of prohildtion to a County (m) Barn. Not. 4to. 148. 

VOL. III. 


Z Z. 
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ment to^recover the same; and in case a vJ^Ict shall be 
given for the party plaintift' in such declaration^ it shall be 
lawful for the jury to assess damages, for whiph judgment 
shall also be given; but suchr assessment shall . not be 
necessary to entitle the plaintiff to colts. The effect of 
the legislative provisions here cited, has 6onsequently been 
to place prohibitions, after a rule to 46clare has been ob¬ 
tained, upon a footing substantially of an action, and in 
this respect it exhibits, we see, a close resemblance to a 
mandamus (n). After a writ of prohibition has been issued, 
if either the judge of the court below, or a party,Bhall pro¬ 
ceed in disobedience to it, [an attachment may be had 
against them to punish them for the contempt, at the 
discretion of the court that awarded it, and an faction 
will lie against them to repair the party injured in da¬ 
mages (o).] 


! IV. Another ^remedy analogous to these, is the writ of 
I Qtto warrantor, [This writ is in the nature of a writ of 
i right for* the Crown (p), against him who claims or usurps 
. any office (9), franchise, or liberty (r), to inquire by what 
authority he supports his claim, in ordej to determine the 
^ right («)• It lies also in case of non-user or long neglect 
: of a franchise, or mis-user or abuse of it; being a writ 
' commanding the defendant to show by what warrant he 
exercises such a franchise, having never had any grant of 
\it, or having forfeited it by neglect or abuse. This was 
originally returnable before the king’s justices at West¬ 
minster (0; but afterwards only before the justices in eyre. 


(n) For the former coiiree of pro- 
.ceeding in prohibition, see Com. 
Dig. Prohibition (H); Bee. Ab. Pro¬ 
hibition. 

7 ( 0 ) F. N. B. 40; 2 Init 601 — 

(p) B. V. Shepherd, i T. R. SSI. 
( 9 ) Darley v. The Queen, 12 Cl. 
& Finn. 620; R. v. Moialey, 16 L. i. 


(Q. B.) 89. As to offices, vide sup. 
vol. II. p. 626. 

( r) R. V. Archdall, 8 Ad. A £1. 
281; and as to franchises and liber¬ 
ties, vide sup. vol. i. p. 662. 

(<) Finch, L. 322 ; 2 Inst. 282. 
(<} Old Nat. Brev. fol. 107, edit. 
1534. 
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[by Tirtue statutes of quo warranto, 6 Edw. 1. c. 1,‘ 
and 18 Edw. I. st. 2 (a).; but since those justices have 
given place^ to the • king’s temporary commissioners of 
assize (x), the jjadges oh the several circuits, this branch of . 
the 6tatutes*lost'<its effect (y); and writs of quo warranto, 
(if brouglit at alf,) must now be prosecuted and determined 
hyefore the king’s (or queen’s) j ustices at ^estminster. And 
' in case of judgment for the defendant, he shall have an 
allowance of his franchise; but in case of judgment for 
the Crown, for that the party is entitled to no such fran¬ 
chise,, or hath disused or abused it, the franchise is either 
seized into the 6overeign’s*hand6, to be granted out again 
to whomsoever he shall please, or, if it be not such a fran- 
chis<» as may subsist in the hands of the Crown, there is 
merely judgment of ouster, to turn out the party who 
usurped it(*). 

'file judgment on a writ of quo warranto, (being in the 
nature* of a writ of right,) is final and conclusive even 
against the Crown; which, together with Jhc length of its 
process, probably occasioned that disuse into which it is 
now fallen, and introduced a more modem method of pro¬ 
secution, by information filed in the Court of Queen’s 
^ench by the attorney-general, in the nature of a writ of 
quo warranto; wherein the process is speedier, and the 
judgment not quite so decisive. This is properly a cri¬ 
minal method of prosecution, ^ well to punish the usurper 
by a fine for the usurpation of the franchise, as to oust him 
or seize it for the Crown (a) ; but hath long been applied to 

(«) 2 Inst. 49S ; Rast. Entr. 540. " other things, thought expedient to 

{x) Vide sup. p. 414. “ new-tnodel most of th^orporation 

(y) 2 Inst 498. towns in the kingdom; for which 

(») R. ». Stanton, Cro. Jac. 259; "purpose many of those bodies 
R. V. Mayor of London, 1 Show. ** were persuaded to surrender their 
280. " charters; and informations in the 

(a) Blackstone remarks, (vol. iii. *' nature of quo warranto were 
pp. 283,264,) that " during the vio- “ brought against others, upon a 
lent proceedings that took place in *' supposed, or frequently a reaf, 
*' the latter end of the reign of King forfeiture of their franchises by 
" Charles tlfe second, it was, among " neglect or abuse of them. And the 

z z. 2 
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[the mere purposes of trying the civil right, Betiiag thecfran- 
chise, or ousting the wrongful possessor (b); the fine being 
nominal only(c).] It is therefore considered in modern 
practice as merely a civil proceeding (d). . 

This proceeding is now applied as [between party and 
party, without any intervention of the prerogative, by virtue 
of the statute 9 Anne, c. 20, which permits an information 
in the nature of ^uo warranto to be brought v/ith leave of 
the court, at the relation of any perstn desiring to pro¬ 
secute the same, (who is then styled tlie relator (e),) against 


** consequence was. that the liberties 
“ of most of them were seized into 
“ the hands of the king, who granted 
** them fresh charters, with such 
** alterations as were thought expo- 
** dient; and, duriitg their state of 
" anarchy, the Crown named all 
*' their magistrates. This exertion 

of power, though perhaps in summo 
** jure it was for tlie most part 
" strictly legal, gave a great and 
“ just alarm; the new*modelling of 
“ all corporations being a very large 
** stride towards establishing orbi- 
*' trary power ; and therefore it was 
“ thought necessary at the revolu- 
** tion to bridle this branch of the 
« prerogative, at least so far as rc- 
" garded the metropolis, by statute 
'* 2 W. & M. e. 8, which enacts, that 
** the franchises of the city of London 
'* shall never hereafter be seized or 
” forejudged for any forfeiture or 
** raisdemranor whatsoever.’* 

(6) It » discretionary, however, 
in the court to grant or withhold a 
quo warranto information in such 
eases. R. ». Parry, 6 Ad. & £1. 
810, 

(c) See the. difference in the ap- 
*plication of iMndanuM and quo war¬ 
ranto respectively illustrated in the 
cases of R. v. Oxford, 6 Ad. & El. 


SiO ; H. V. Winchester, 7 Ad. & Kl. 
215 ; 11. V. Hhippen, ibid. 970. After 
an office is determined, an inforni.i- 
tion in quo toarrunto to try tlA? title 
thereto will not be granted, (lie 
Harris, 0 Ad. & £. 47o.} An iii> 
foriuation in quo warranto doe.s not 
lie for exercising tlie office, of guar¬ 
dian to a poor law union. (He Attoii 
Union, ibid. 784.) But it lie.s in re¬ 
spect to tile office of clerk to a board 
of guardians appointed by statute. 
Queen v. St. Martin’s in the Fields, 
17 Q. B. 149. 

(d) 4 Bl. Com. 312. In virtue of 
its being considered as a civil pro¬ 
ceeding, the court will grant a new 
trial, though the verdict should have 
been for defendant. R. v. Francis, 
2 T. R. 484; Attorney-General «. 
Rogers, 11 M. Sc W. 675. The Com¬ 
mon Law Procedure Act, 1852, does 
not, however, apply to an informa¬ 
tion in quo warranto. Reg.«. Seale, 
6 £11. & Bl. 1. 

(e) By Reg. Gen. M. T. 3 Viet, 
(vide 11 A. 3c E. 2) no‘rule shall 
hereafter be granted for filing any 
information in the nature of a quo 
warranto, unless, at the time S>f 
moving, an affidavit be produced, by 
which some person or persons shsdl 
depose, that such motion is made 



CH^. XII.~0F PBEBOGATIVE WfilTS, ET(;^ 709 

[anypersoi^ usurping, intruding into, or unlawiiilly holding* 
any franchise, or office. In any city, borough, or town cor¬ 
porate (/)provides for its speedy determination (^>,— 
and di{ects that if the (lefendant be convicted, judgment of. 
ouster, (as well a^a fine,) may be given against him, and 
t)kat the reUtor tihall pay or receive costs according to the 
event of the suit.]^ By 32 Geo. III. c*58, intituled “An 
Act for the*Amendment of the Law upon Information in 
the nature of Qm WarrantOf* it is also provided that the 
liefeudant may plead in bar to any information in quo war^ 
ranto in respect of any office in a town corjmratc, whether 
exhibited by leave of tlie ctmrt, or by the attorney-general 
on behalf of the Crown, that he first took upon himself 
suchr»ffice, six years or more before the exhibiting the in¬ 
formation ; which jilea may be pleaded with any oUicr pleas 
that the epurt may allow, and miiy be met by a replication 
that a forfeiture of such office happened within the period 
of that*iimitation ; and it is further provided, that the title 
of the defendant derived under any elecijpn shall not be 
affected on account of defect in the title of the person elect¬ 
ing, provided the elector shall have been in the exercise de 
facto of his office, six years previous to the information. 
And by the late statutes 7 Will. I^. & 1 Viet. c. 78 (A), and 
(i & 7 Viet. c. 89, it is further enacted, that every application to 
the Que(*n's Bench, for the purpose of calling’ upon any per- 


at Ills or their instance, ns relator 
or relators; and such person or 
persofis shall be deemed to be the 
ri'hitor or relators, in ease such rule 
shall be made absolute, and shall be 
named as such relator or relators in 
such information, in case the same 
shall be fifed, unless the court shall 
otherwise order. See li. v. Hedges, 
11 Ad. & Rl. 163; 11. v. Anderson, 
2 ^d. & £. S. 740. * As to who 
may be relator, li. v. Parry, 6 Ad. 
& KI. 810; R. V. Greene, 2 Q. n. 
460. Et vide 6 & 7 Viet. c. 89, s. .'5, 


as to the notice to be given to the 
opposite party of the application, &c. 

(/) But nil information in qno 
warranto cannot be brought against 
a body corporate at large, fur acting 
as a corporation, unless at the in¬ 
stance of the attorney-general. R. 
V. W'hite, S Ad. & El. 613. 

(g) By 6 & 7 Viet. c. 89, s. 6, the 
court may order the venue in infor¬ 
mations in qno warranto to be laid ini^ 
Middlesex or London, and the trial 
to take place therein. 

(A) Sect. 23. 
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son to show hy what warrant he claims to exeroise'the office 
of mayor, alderman, or burgess, in any borough, within the 
Municipal Corporation Act, shall be> made before the end 
of twelve months after ihe election of the defendant^i or the 
time when he shall become disqualified f'^d-that no elec¬ 
tion of any mayor shall be liable to be questioned by reason 
of a defect in the title of such person to the office of alder¬ 
man or councillor to which he may have been previously 
elected, unless application shall have been made to the 
Court of Queen’s Bench, calling upon such person to show 
cause by what warrant he claims to exercise such office of 
alderman or councillor, withih twelve months after his 
election thereto; and that every election.to the office of 
mayor, alderman, councillor, or any other corporate ^office 
within the said boroughs, whicli shall not have been called 
in question within twelve months after such election, shall 
be deemed good and valid. 


V. The writ of Habeas Cenyms. This is the most cele¬ 
brated writ in the English law, and the great remedy which 
it has provided for the violation of the right of personal 
liberty (i). We had occasion in the first volume (A), to 
make some remarks dfbn this writ, but a more particular 
detail of its history, and the practice connected witli it, 


may here be acceptable. 

(f) Ag to the remedy by action 
for false imprisonment, vide sup. 
p. 472. Blackstone notices, besides 
the habeas carpus, three other writs 
for removing the injury of false im¬ 
prisonment : let, thb writ of main- 
prize, manvcapiio, commanding the 
sheriff to take sureties for the ap¬ 
pearance of the prisoner, usually 
called mainpernors, and to set him 
at large; 2nd, The writ de odio et 
^ alia, commanding the sheriff to in¬ 
quire whether a prisoner charged 
with murder was committed on ge¬ 
neral cause of suspicion, or merely 


propter odium et atiam, for hatred and 
ill will, with the view, if the latter 
was found the case, of afterwards 
issuing another writ to admit him to 
bail; 3rdly, the writ de homine reple- 
giaada, commanding the sheriff to 
replevy a man out of custody in the 
same manner that chattels taken in 
distress may be replevied, upon 
security given that he riiall answer 
any charge against him. (8 Bl. Com. 
126.) All^these remedies howAer 
have long fallen into complete dis¬ 
use. 

{k) Vide sup. vol. i. p. 148. 
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place, we may remark that the vindication of 
liberty, though the principal, is not the only purpose to 
which it is applied ^ for, of the habeas corpus [there are 
various kinds made use o[ by the courts at Westminster, for 
removing pijsonecs from one court to another, for the more ' 
e^sy adihinistration of justice. Such is the habeas corpus 
*bd respondendum^ when a man hath a cause of action 
against one.who is*confined by the process of some inferior 
court, in order to remove the prisoner and charge him with 
this new action in the court above (1). Such is that ad 
satisfaciendumf when a prisoner hath had judgment against 
him in an action, and tlie plaintiff is desirous to bring him 
up to some superior court to charge him with the process 
of execution (m). Such are also those ad prosequendum^ 
teslijicandumy deltherandum^ ^c. which issue when it is 
necessary to remove a prisoner in order to prosecute or 
bear testimony in any court, or to be tried in the proper 
jiyisdittioii wherein the fact was committed (w). Such is, 
lastly, the common writ ad faciendum etrscipitmdum, which 
issues out of any of the courts of Westmdister Hall, when 
a person is sued in some inferior jurisdiction, and is desi¬ 
rous to remove the action into the superior court; com¬ 
manding the inferior judges to produce the body of the 

(/) Jones’s case, 2 Mud. 198. den v.Overbury, 18 C. B. 34. By 16 

(m) 2 Lilly, Pract. Reg. 4 ; Gibb Sc 17 Viet. c. 301 it is provided, 

V. King, 1 C. B. 1. By 13 St 16 Viet. tligt one of her majesty’s princifNil 
c. 76, s. 127, a habeat corpus ad secretaries of state, or a judge of one 
satisfaciendum sliall not in future be of the superior common law courts, 
necessary to charge in execution a may at bis discretion issue a warrant 
person already in the prison of the or order for bringing up a prisoner 
court: but he may be charged in confined in any gaol (except under 
execution by a judge’s order, made process in a civil suit), before any 
on affidavit that judgment has been judicature to be examined as a 
signed; .anefif not satisfied, service witness, and he shall be dealt with 

of such order on the gaoler sliall in the same manner as a prisoner 

have the eftect of a detainer. brought up by habeas corpus is to be 

a («) As to writs of Iwheas corpus ad dealt with. And by 19 & 20 Viet. 

testificandum, see 43 Geo. 8, c. c. 108, s. 81, a similar power ia givan 

140, and 44 Geo. 3, c. 102; Graham to the judge of a county court. 

V. Glover, 6 £11. & Bl. 591; Mara* 
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*>[defendaQt, together with Uie day and cause of hjs cq,ption 
and detainer, (whence the writ ia frequently denominated 
a habeas corpus cum cama (o),) to do and receive whatsoever 
the king’s court shall consider .in-that behalf. This is a 
writ grantable of common right without any motion in 
court (jp), and it instantly supersedes all proceedings in the 
court below; but in order to prevent the surreptitious dis¬ 
charge of prisoners, it is ordered by statute 1 & 2 P. & M. 
c. 13, that no habeas corpus shall issue to remove any pri¬ 
soner out of any gaol unless signed by some judge of the 
court out of which it is awarded; and, to avoid vexatious 
delays, by removal of frivolous causes, it is enacted by 
21 Jac. 1. c. 23, that where the judge of an inferior court 
of record is a barrister of three years standing, no cause 
shall be removed from thence by habeas corpus, or other 
writ, after issue or demurrer,] unless joined within six 
weeks after appearance; and [by statute 19 Geo. III. 
c. 70, that no cause under the value of ten pounds,]‘(w'hich 
was by 7 & 8 Geo. IV, c. 71, s. 6 , extended to causes 
under the value of twenty (xninds,) [shall be removed by 
habeas corpus, or otherwise, into any superior court, unless 
the defendant, so removing the same, shall give special 
bail for payment of the debt and costs ( 7 ).] 

[But the most important species of habeas corpus is that 
of habeas corpus ad subjiciendum (r); which is the remedy 


4 ( 0 ) As to writs of habeas corpus 
cum catisA, see Bowerbank v. Walker, 
2 Chit. 517;^l8ck v. Dixon, 8 M. 
Sc S. 93; Lanes t>. flutelnnson, 5 
Tyr. 236: Mitchell v. Mitchenham, 
1 B. & C. 613; Blanchard v. De la 
Crou6e, 9 Q. B. 869; Keg. Gen. Hil. 
T. 1853, <Pr.) r. 115—117; Lush's 
Pr. p. 758, n. (g)» 2nd edit. 

( p) Penricu and Wynn's case, 2 
MotL 806. 

(h) The bail musCbe put in within 
days after die wnt is allowed. 
Keg.Gen. Hil. T. 1858,(Pr.) r. 116. 
As to the removal of causes from 


the County Court hy certiorari, vide 
post, p. 722. 

(r) As to the writ of habeas corpus 
ad subjiciendum, ^c., see K. v. Green- 
hill, 4 Ad. & £. 624; Easton’s case, 
12 Ad. & £. 645 ; R. «. Batcheldor, 
1 Per. & D. 616; S. C. norn. Leonard 
Watson's case, 9 Ad. & E. 731; Ford 
V. Nassau, 1 Dowl. N.%. 6|jll ; lure 
Parker, 5 Mee. & W. 32; Jones v. 
Danvers, ibid. 234; Carus Wilson's 
case, 7 Q. B. 984; Queen «. Brenai^, 

16 L. J. (Q. B.) 289 ; In re Dunn, 

17 L. J. (Q. B.) 97 ; Re Andrews, 4 
C. B. 226. 
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{ustejjl the deliverance from illegal confinement. This is 
directed to any person who detains another in cRstbdy; and 
commands him to produce the body of the prisoner, with 
the day aiicf cause of bis .caption and detention, cul facim- 
dvrUj suhjicyin^im et recipiendum ,—to do, submit to, and 
rgceive ^^hatsoever the judge or court awarding such writ, 
’'shall consider in that behalf (s). Thisisa’high prerogative 
writ]; and issues o\it of any of the supcnor courts at West¬ 
minster, including the Court of Chancery (0, not only in 
It^rm time, but also during the vacation (r), and runs into 
all parts of the dominions of the Crown (ir); [for the Queen 
is at all times entitled to have an account why the liberty 
of any of her subjects is restrained (y), whenever that re¬ 
straint may be inflicted. If it issues in vacation, it is 
usually returnable before the judge himself who awarded 
it, anil he proceeds by himself thereon («), unless the term 
should intervene, and then it may be retunied in court (a).] 
11 is necessary to apply for this writ, by motion to the court, 
or a*pplu:ation«tu a juilge, (as the case may be,) supported 
by aflidavit of the facts (ft). [For, as was*aigued by Lord 
CMiief Justice V^aughan (c), “ it is granted on motion, be¬ 
cause it cannot be had of course; and therefore there is no 
necessity to grant it, for the court ought to be satisfied that 
*thii [larty hath a f)robable cause to be delivered.” And this 
seems the more reasonable, because (when once granted) 
tli(% jterson to whom it is directed can return no satisfactory 
excuse for not bringing up the body of the prisoner (cQ. 
So that if it issued of mere course, without showing to the 


(a) State Trials, viii. 142. 

(0 31 Cur. 2,«. 2, B. 10 ; 56 Geo. 
3, c. lUO, B. 2. The Lord Ghunccllor 
can issue the writ of haheas corpus 
at common law, in vacation. Crow¬ 
ley’s case, 2 Swaiist. 1. 

(h) Sec Wood's case, 3 Wils. 172; 
feonard Watson’s case, i) Ad. & E. 
731. 

(r) As to Jersey, Guernsey, &c., 


vide Carus Wilson’s case, 7 Q. B. 
984, ubi sup.; Queen i>. Urenan, 16 
L. J. (Q. 11.) 289. 

(y) Bourn’s case, Cro. Jac. 543. 
(s) 11. V. Clarke, Burr. 606. 

Ibid. 460. 

(A) Hobhouse’s case, 3 B. & Aid. 
420. 

(c) Uushers case, 2 Jon. 13. 

(d) Bourn's case, Cro. Jac. 543, 
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{court or judge some reasonable ground for awaiting it, a 
traitor of falon under sentence of death, a soldier or mariner 
in the king’s service, a wife, a child, a relation, or a do- 

, mestic, conhned for insanity, or other, prudential reasons, 
might obtain a temporary enlargement'by ..suing out a 
hahms corpusf though sure to be remanded* as'soon as 
brought up to the^court. 

And therefore Sir Edward Coke, when chief justice, did 
not scruple in the thirteenth year of James the first to deny 
a habeas corpus to one confined by the Court of Admiralty 
for piracy, there appearing, upon his own showing, suffi¬ 
cient grounds to confine him(e). On the other hand, if a 
probable ground be shown that the party is imprisoned 
without just cause (/), and therefore hath a right to be 
delivered, the writ of hah&xs corpus is then a writ of right, 
which may not be denied, but ought to be granted to every 
man that is committed, or detained in prison, or otherwise 
restrained, though it be by command of the kin^,* privy 
council, or any other (g), * # 

In a former part of these Commentaries (/<) we expatiated 
at large upon the personal liberty of the subject. This was 
shown to be a natural inherent right, which could not be 
surrendered or forfeited, unless by tlic commission of some 
great and atrocious crime, and which ought not to be 
abridged in aily case without the special permission of law. 
A doctrine coeval with the first rudiments of the English 
cons'titutijpi; and handed down to us from our Saxon an¬ 
cestors, notwithstanding all their struggles with the Danes, 
and the violence of the Norman conquest; asserted after¬ 
wards and confirmed by the Conqueror hipiself and his 
descendants ; and though sometimes a little impaired by 
the ferocity of the times, and the occasional despotism of 
jealous or usurping princes, yet established on the firmest 
basis by the provisions ^ Magna CharUif and a long sue- 

a 

^ (e) R. V. Marsh, S Bul8tr.27; see (/) 2 Inst. 615. 
also Whitee.WiltfhUirc, 2 Roll. Rep. {g) Com. Journ. 1 Apr. 1628. 

138. (A) Vide sup. voi. x. p. 145. 
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[cessionlof, statutes enacted under Edward the third. To 
assert an absolute exeinption from imprisonmebt in all 
cases, is inconsistent with every idea of law and political 
society; anS ip the.en'd would destroy all civil liberty, by ^ 
rendering protection impossible; but the glory of the 
English law consists in clearly defining the times, the causes, 
^nd the extent, when, wherefore, and to what degree, the 
imprisonment of the subject may be lawhil. 

This it is which induces the absolute necessity of ex¬ 
pressing upon every commitment, the reason for which it is 
made, that the court, upon a habeas corpus, may examine 
into its validity; and according to the circumstances of 
the case may dischaige, admit to bail, or remand, the 
prisoner. • 

And yet early in the reign of Charles the first, the Court 
of King’^ Bench, relying on some arbitrary precedents 
(and those, perhaps, misunderstood, determined (i) that 
they could not, u|)on a habeas corpus, either bail or deliver 
a prislQbr, though committed without an^ cause assigned, 
in case he was committed by the special coininand of the 
king, or by the lords of the privy council. This drew on a 
parliamentary inquiry, and produced the Petition of Eight, 

^ in the third year of Charles the first, which recites this 
illegal judgment, and enacts that no freeman hereafter shall 
be so imprisoned or detained. But when In the following 
year Mr. Selden and others were committed by the lords 
of the council in pursuance of his majesty’s speciaf com¬ 
mand, under a general charge of “ notable contempts and 
stirring up sedition against the king and government,’* the 
judges delayed for two terms, (including also the long 
vacation,) to deliver an opinion how far such a charge was 
bailable. And when at length they agreed that it was, 
they however annexed a condition of finding sureties for 
the good behaviour, which still protracted their imprison- 
*ment(ft).] • ^ 

(t) State Trials, vii. 136. ticci also Sriid on thatoccasion “ that 

{k) Sir Nicholas Hyde, chief jus* “if they wore again remanded for 
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» The difficufties thus allowed to impede the, a^^plication 
of the yHt [gave rise to the statute 16 Car. I. c. 10, s. 8, 
whereby it is enacted that if any person be committed by 
the king himself in person, or by his privy council, or by 
any of the members thereof, he shall have granted unto 
him, without any delay upon any prctenec whatsoever, a 
writ of habeas cdrpuSf upon demand or motion made to the 
Court of King’s Bench or Common Pleas; who shall 
thereupon, within Uiree court days after the return is made, 
examine and determine the legality of such commitment, 
and do what to justice shall appertain, in delivering, bail¬ 
ing, or remanding such prisoner. Yet still in the case of 
Jenks, who in 1676 was committed by the king in council 
for a turbulent speech at Guildhall (/)J new impedinients 
were permitted to delay the release of the party impri¬ 
soned (m); [the chief justice (as well as the chancellor) 
declining to award a writ of habeas corpus ad subjiciendum 
in vacation, though at last he tliought proper to award t}ie 
usual Wilts ad deliberandum^ ^c., whereby the pris||||br was 
discharged at the Old Bailey (a). Other abuses had also 
crept into daily practice, which had in some measure de¬ 
feated the benefit of this great constitutional remedy. The 
<})arty imprisoning was at liberty to delay his obedience to 
the first writ, and might wait till a second and a third, 
called an aliusr and a pluries, were issued, before he pro¬ 
duced the party; and many other vexatious shifts were 

“ that court, perhaps the coart would denegmdum. Qaod, ut odiosissimum 
“ not afterwards grant a habeas cor- juris prodigium, srientioribus hie tiui- 
*'pMs, being iilveady made acquainted versis censituni." (Vindic. Mar. 
" with die cause of the iraprisou- Claus, edit. a.». 1653.) 

" ment” State Trials, viL 240, oP. (/) State Trials, vii. 471. 

which Seldeii himself afterwards (m) The exjiression of Blackstone 

gives the following account: is, that new sfaifis and devices were 

judirum tunc primariusf nisi iUud made nsc of to prevent his en- 

/aeeremuSf rescrijiti ittius foreiisis,lfui “ largeiiient by law." But there is 
UberUttis personalis omnimodsB vindex peihaps no ground for imputing in- 
logitimus est fere solus, usum omtd- tentional oppression. 
motiampalam pronuntiavit, (sui semper {n) See Crowley’s case, 2 Swans. 1. 

simiiis,) siobis perpetm in posterim 
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[pra(n;ise9 %o detain state prisoners in custody.]^ These* 
abuses at length gave birth to [the famous Habeas Corpus 
Act, 31 Caj;. II. c. which is frequently considered as 
another Magna Ckurta bf the kingdom; and by conse- « 
quence gpd«anal(%y has also, in subsequent times, reduced 
the general metKod of proceeding on these writs, (though 
^ not within the reiych of that statute, but issuing merely 
at the common law,) to the true standard of law and 
liberty (o). 

The statute itself enacts, 1. That on complaint and re¬ 
quest in writing by or on behalf of any person committed 
and charged with any cr/wfc, (unless couimitled for treason 
or felony expressed in the warrant; or as accessory, or on 
suspicion of being accessory, before the fact, to any petit- 
treasftfi or felony; or upon suspicion of such petit-treason 
or felony^ plainly expressed in the warrant; or unless he 
is convicted or charged in execution by legal process,) the 
IoikI, chancellor or any of the judges, in vacation, upon 
viewin*^ the warrant, or affidavit that a ccqiy is 

denied, shall (unless the party has neglected for two terms 
to apply to any court for his enlargement) award a habeas 
corpus for such prisoner, returnable immediately befori* 
bimsclf or any other of the judges; and upon the retuiii 
made, shall discharge the party, if bailable, upon giving secu¬ 
rity to appear and answ'er to the accusation in the proper 


(u) Bishop Burnet relates a cir¬ 
cumstance respecting the liahcas cor¬ 
pus act, which is inure curious than 
creditable ; and though we cannot 
be induced to suppose that this im¬ 
portant statute was obtained by 
a jest and a fraud, yet tike story 
proves th&t a very formidable oppo¬ 
sition was made to it at that time. 
“ It was carried ” (says he) “ by 
'^an odd artifice in the House of 
“ Lords. Lord Grey and Lord Nur- 
** ris were named to be the tellers ; 
" Lord Norris, being a man subject 


to vapours, was not at all times 
“ attentive to what he was doing, so 
“ a very fat lord coming in, l.ord 
“ Grey counted him for ten as a 
“jest at first, but seeing Lord Norris 
“ had not observed it, be went on 
“ with bis misreckoning of ten ; so 
'* it was reported to the house, and 
“declared that they who were for 
“ the bill, werd the majority; though 
“ it indeed went on the other side^ 
“ and by this means the bill past.” 
—1 Burnet, Hist. Car. 11. 485.— 
(Christian’s Blaekstoiic.) 
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{court of judicature ($'). 2. That such writs |h 2 &l be in- 
dorsed^ ta granted in pursuance pf this act, and signed by 
the person awarding them. 3. That the writ shall be re¬ 
turned and the prisoner brought uf>, within a^’limited time 
according to the distance, not exceeding m anyrcase twenty 
days. 4. That any ofhccir or keeper neglecting to make 
due returns, or hot delivering to the prisoner or his agen.t,' 
within six hours after demand, a copy of the warrant of 
commitment, or shilling the custody of a prisoner from one 
to another, without sufficient reason or authority, (speci¬ 
fied in the act,) shall for the first offence forfeit 100/., and 
for the second offence 200/., to the party grieved, and be 
disabled to hold his office (r). 5. That no person, once 
delivered by habeas corpus, shall bo recommitted for the 
same offence, on penalty of 500/. 6. That every person 
committed for treason or felony, shall, if he requires it, the 
first week of the next Term, or the first day of the next 
session of oyer and terminer, be indicted in that T6rm or 
session, or else admitted to bail—unless the witnesses for 
the Crown cannot be produced at that lime; and if ac¬ 
quitted, or if not indicted and tried in the second Term or 
session, he shall be discharged from his imprisonment for 
such imputed offence; but that no person, after the assizes 
shall be open for the county in which he is detained, shall 
be removed by* hed^eas corpus, till after the assizes are 
ended; but shall be left to the justice of the judges of 
assizes. 7. That any such prisoner may move for and 
obtain his habeas corpus, as well out of the Chancery or 
Exchequer, as out of the Queen’s Bench; or Common Pleas; 
and the lord chancellor or judges denying the same, on 

{q) Where the writ iesucs in vaca> tary state from Ireland, charged 

tion, returnable immediately before with any offence, and committed to 

a judge at chambers, it does not prison until he can be brought be- 

expire by the commencement of the fore a judge, is entitled to a copy of 

Term. Rex v. Shebbeare, 1 Burr, the warrant, under the habeas corjm 

'460. ' act, after it has been demanded. 

(r) A person sent over from Ire- Sediey e. Arhouin, 8 Esp. 194^1 
land under a warrant from the seere- 
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[sight of the warrant, or oath that the same is refused; 

shall forfeit severally to-the party grieved, the suA of 500/. 
8. That this writ pf habeas corpus shall run into the 
counties palatine, cinqtle ports, and other privileged places, ^ 
and the isl%pds of Jersey and Guernsey. 9. That no in¬ 
habitant* of* England, Wales, or Berwick, (except persons 
contracting, or convicts praying, to be ‘ transported, or 
having conimitted* some capital offence in the place to 
which they are sent,) shall be sent prisoner to Scotland, 
Ireland, Jersey, Guernsey, or any places beyorid the seas, 
within or without the king’s dominions; on pain that the 
party committing, his advisers, aiders, and assistants, shall 
forfeit to the party grieved, a sum not less than 500/.; shall 
be disabled to bear any office of trust or profit; shall incur 
the penalties of pra:rnunire ; and shall be incapable of the 
king^s pardon. 

Tiiis is the substance of that great and important statute: 
w]iich*extends (we may observe) only to the case of com¬ 
mitments for such criminal charges as can produce no in¬ 
convenience to public justice, by a temporary enlargement 
of the prisoner: all other cases of unjust imprisonment 
being left,] by that statute, [to the habeas corpus at common 
^lavv (s).] But to render the remedy more effectual even in 
those cases, than it was at common law, it has been since 
provided by 56 Geo. III. c. 100—1. That where any 
person shall be restrained of his liberty, (other than for 
some criminal or supposed criminal matter, and e'xcept 
pei*sons imprisoned for debt, or by process in any civil 
suit,) any of the barons of the exchequer of the degree of 
the coiff or any of the justices of either bench, shall upon 
affidavit showing a probable and reasonable ground for 

• 

(<) " Even upon writs of habeas *' that the writ should be imme- 
** corpus at the connnon law,” says ** diately obeyed, without waiting 

Alackstone (vol. iii. p. 137), it is *' for any alias or pluries t otherwise 

*' now expected by the court, agree- an attachment will issue." Mt 

*' able to antient precedents and the vide R. «• Cowle, 2 Burr. 866. 

spirit of the act of parliament, 



720 BOOK V.~OF CIVIL INJURIEB. 

• 1 » 

Buch complaint, award in vacation time a writ of kabects 
corpuSf imder the seal of the court whereof he is a judge, 
directed to the person in whose custody the party is con¬ 
fined, which fthdl be returnable immediately before him¬ 
self, or any other judge of the court. 2. That upon disobe¬ 
dience to the writ, the judge before whom it is returnable 
may issue a wafrapt to arrest the party guilty of such con¬ 
tempt. 3. That if the writ should be awarded so late in 
vacation that it cannot be conveniently obeyed during 
vacation, tl^e same may be made returnable in the court to 
which the judge by whom it is awarded belongs, on a 
certain day in Ae next Term. 4. That if such writ shall 
be awarded by the Court itself of Queen’s Bench, Common 
Pleas, or Exchequer, so late that it cannot be eonveniA*ntly 
obeyed during the Term, the same may be made returnable 
in the then next vacation before any of the judges. tO. That 
though the return to the writ may be good in law, it shall 
be lawful for the judge before whom it is returnable, to 
proceed to examine into the truth of the facts—and if it 
appears doubtful to him whether •they be true or not, it 
shall be lawful for such judge to let to bail the person so 
confined, upon his entering into a recognizance to appear 
in the court to which the judge belongs in tlie Term follow¬ 
ing ; which court may proceed to examine into the truth of 
the facts in a summary way by affidavit^ and to order and 
determine as to the discharge, bailing, or remitnding of the 
party. 6. That the like proceeding for controverting the 
truth of the return may be had in the case where the 
writ shall be awarded by the court itself, or be returnable 
therein. 7. That the several provisions aforesaid shall 
extend to all writs of hahe(M corpus, awarded in pursuance 
of the act of the thirty-first year of Charles the second. 
Lastly, that the habeas corpus according to this act of 
66 Geo. III. c. .100, may run into any county palatine or 
^nque port, or other privileged place, or the Islands of 
Jersey, Gu^flffeey, and Man, or any port, harbour, road, 
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creek, or upon the coast of England or Wales, lying* 
out of the body of any county. ' 

By which admirable regulations tJie remedy seems now 
‘ to be complete^ for removing the injuiy of illegal confine¬ 
ment, [a remedy Ihe more necessary,] says Blackstone (t), 
[because *the oppression does not always arise from the iU 
nature, but sometimes from the mere inattention of govern- 
*ment. For it frequently happens in foreign countries, (and 
has happened in England during the temporary suspension 
of the statute,) that persons apprehended upon suspicion 
have suffered a long imprisonment, merely because they 
were forgotten.] • 

VI« The writ of CertwrarL This issues out of the 
Court ^of Chancery, or a superior court of the common 
law («), directed in the queen’s name to the judges or ofiicers 
of inferior courts of record (t;), commanding them to return 
the. redord of a cause depending before them, to the end 
the party may have the more sure and speeijy justice. This 
writ may be had either in criminal or civil cases. For 
in the former, the Queen’s Bench has a superintendence 
over all inferior courts, and may remove the indictments 
o/ other proceedings therein depending, and transfer them 
to its own jurisdiction (a;). But the consideration of this 
use of the writ, belongs more properly to the next volume 
of these Commentaries: and our attention is at present 
called to its ap])lication in civil cases only. Its ol)ject 
hcre,^ is similar in general to that of the habeas corpus cum 
causa (y)—that is, to obtain relief from some inconvenience 
supposed, in the particular case, to arise from a cause being 
allowed to proceed to trial before an infeiior jurisdiction 

(0 3 Bl.‘ Com. p. 138. (x) As to the removal of indict- 

(») As to the Court of Exchequer, menU or inquuitiont by certiorari^ 
see In re Allison, 10 Exeb. 561. see 16 Viet. c. 30, ss. 4—8; and 
fv) Bac. Abr. Certiorari A. As 19 & 20 Viet. c. 16. 
to courts not of record, see Ex parte (y) Vide sup. p. 712. 

PhUlips, 2 Ad. & Ell. 686. 

VOL. III. 3 A. 
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less cap^le than the superior court, of rendering complete 
and effectual justice (;r). 

There is, however, this distinction between the two modes 
of remedy, that, by the habeas carpus cum causa, thq person 
of the defendant, (when he is in custody',) asr<well as the 
proceedings in the cause, are capable of being remored 
from the court below,—while the writ of certiorari affects 
the proceedings only (a). So that where an •arrest of the 
defendant has taken place in the inferior court, it is ususd 
to resort to a habeas corpm, rather than a certiorari. The 
provisions before cited from the acts 1 & 2 P. & M. c. 13; 
21 Jac. I. c. 23; 19 Geo. Ill, cT. 70; 7 & 8 Geo. IV. c. 71, 
restrictive of the application of the writ of habeas corpus 
cum causaf apply equally to the writ now in question: 
and the Acts relative to the County Courts, also impose 
several restrictions as to the removal of causes from those 
courts, by certioranih). But, on the other hand, it is 
enacted by 8 & 9 Viet. c. 127, s. 21, that any suit«>in- 
stituted in a court for recovery of small debts within the 
meaning of that Act, (which does not, however, extend to 
the County Courts,) wherein the claim or demand shall ex¬ 
ceed 10/., shall be removeable by certiorari or otherwise 
into any of the superior courts of common law, by leave 
of a judge, aiid on such terms as he shall order. 


(s) It is a general rule that a 
eertiarari will not lie to remove a 
cause from an inferior court after 
judgment. (Walker s. Gann, 7 D. 
& R. 769.) As to the practice in die 
Buperiw courts, in causes removed 
from the inferior, see R^. Gen. H. 


T. 1853 (Pr.), rr. 115—117. 

(u) See Doe v. Dring, 1 B. & C. 
253. 

(6) See 9 & 10 Viet. c. 95, s. 90: 
IS & 14 Viet. c. 61, s. 16; 19 & 20 
Viet. c. 108, BS. 88, 40—42, 44, 49, 
67, 71. 


END OF THE THIRD VOLUME. 
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Abati:mcnt of action, 455, 571, 
666—668. 

« of freehold, 474. 

of nuisaiice,338, 494. 
• pleas in, 571. 

Abator, 474. 

Abbey lands, 84. 

Abdpction of ward, 5.30. 

of wife, 527. 

Ability of clerk, 586, 677, n. 
Abjuration, oath of, 58. 
Absconding debtor, 567, n. 

Abuse and damage of chattels, 518. 
^ccedas ad curiam, 375. 

Accord, 353. 

Accountant-general, 410, n. 

Account, action of^ 523. 

stated, action on, it., n. 

Act of parties, redress by, 333— 
* 358. 

Supremacy, 47. 

Toleration, 57, 59. 
Uniformity, 47, 56. 

Actionable words, 463. 

Actio personalis moritur cum per* 
8on5, 455, 533, n. 

Action between partners, 523. 

for injury where death has 
ensued, 456, 533, ii. 
on a judgment, 646. 


Action, remedy by, in general, 444, 
457. 

right of, survives to per* 
Bonal representatives, 455. 

not assignable, 
ib. 

Actions, different forms of, 447. 

founded on contracts or 
torts, 449. 

limitation of, 536—552. 
local or transitory, 451. 
mixed, 375,447, 484. 
of (grtierally), 444—458. 
on promises, 449, n. 
on the case, 449. 
personal, 447—449. 
possessory and droitural, 
478. 

proceedings in ordinaiy, 
553-r669. 

proceedings in some parti¬ 
cular, 070—693. 
real, 375. 447, 448, 483, 
670, 674. 

Actor, reus, and judex, 365. 

Acts, cathedral, 116. 

churchbuilding, 113. 
of indemnity, 58. 
of Uniformity, 47, 56. 
Adjournment day in dower, 672. 
Admeasurement of pasture, 502. 
Admiralty, court of, 429. 

prisoners, 229, n. 

Admissibility of evidence, 617. • 

Admittendum clericum, writ ad, 
678, 
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Ad quod damnum, writ of, 239. 

Adultery, ^27, 528. 

action for, abolisbed, 529. 
petition for damages for, 
529, 

Adverse possession, 542, n. 
Advocates, 369, n. 

Advocati fisci, 368. • 

Advowson, 70. 

appendant, 71. 
collative, ib. 
donative, ib, 

• ‘ in gross, ib. 

limi tation of actions for, 
539. 

presentative, 71. 
recovery of, 505. 
sale of, 76. 
writ of right of, 505. 

Afiectum, challenge propter, 600. 
Affidavit, 695. 

. voluntary, 695, n. 
Affirmance of judgments, 650,651. 
Affirmation in lieu of oath, 58, n., 
64, n., 609,695, n. 
of quakers, Moravians, 
&c., 58, n., 609, n. 
Aggregate corporations, 125. 
Agreement—see Contract. 
Alderman, 153. 

Alehouses, 293. 

Alienage, challenge of juror for, 
597, u. „ 

Alienation by ecclesiastical persons, 
95—105. 

Allegiance, oath of, 57, 58. 

Amendment, 621, n., 648, 649, n. 
statutes of, 633. 

Amends, payment of, in case of 
libel, 469. 

Amercements, 623, 641, n. 
Anatomy, schools of, 305. 

Animals, dangerous, 462. 

Animus furandi, 51'3. 

'AnnuiQr, deferred, 200. 

government, 200^ n. 
immediate, t5. 


Annulum et baeulupfi, investiture 
per, 7. 

Apostasy from Christianity, 53. 
Apothecaries, 305., - 
Apparent right of possessytn, 478. 
Appeal, courfs of, 411, 412, 651. 

from an order df removal, 
177, 178. 

from decision as to new 
trial, &c.^648, n. 
lords justices of, 411. 
prosecution by, 533, n. 
to the judici^ committee, 
427,431. 

Appearance, 558—561. 

Appendant, advowson, 71. 
Apprentices, 133, n. 

Apprenticii ad legem, 367. «. 
Appropriations, 20—25. 
Approvement, 503, n. 

Arbitrary consecration df tithes, 81. 

Arbitration, 354. 

compulsory, 357. ■> 

Archbishops, 5, 11,13. 

courts of, 424, 425. 
election of, 6. 
resignation, &c., of 
15. 

Archdeacon, 18. 

court of, 424. 

Arches, court of, 424. 

dean of the, t6. 

Argument of demurrer, 580. 

Array, challenge to, 596. 

Arrear, rent in, distress for, 340. 

Arrest, barristers and attorneys, 
when privileged from, 
371, n. 

for debt, 567, 653, 654. 
malicious, 473'. 
of judgment, 633, 648. 
witnesses, when privileged 
from, 606. 

Arsenic, sale of, 307, n. 

Articled clerks, 308. 

Articles, the thirty>nine, 43. 
Assault, 459. 

when justifiable, 461. 
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Aisemnent'tojmrocliinl rates, 185,n. 
to poor rate, 182.. 

Assessors in boroughs, 154, n.* 

iu jt^ferior courts, 396, n. 
under Church, discipline 
• Act, *15* 

Assignmest, fffcw, 576. 

‘ * o'f errors, 650. 

of share iHFbhip, 250. 

* of right of«ction, 455. 

Assistant ovcilcers, 182. 

Assize, clerk of, 418. 

commission of, 417. 
courts of, 414. 
judges of, 414, 594. 
writs of, 478, n. ■ 

Assizes, 594, 595. 

Association, writ of, 418. 

Assuming to be a corporation, 137, 
13». 

Assumpsit,^449, n., 520. 

Asylum for paupers, 186. 
••lunatic, 216. 

Attachment for contempt, 356,364, 
605, 696. 
of debts, 663. 
writ of, in quare impe- 
dit, 675. 

Attaint, writ of, 632, n. 

Attesting witness, proof by, 614, 
• 615. 

Attoniey-at-law, 308, 365, 371, n. 

appearance by, 
366. 

Attorney-general, 368. 

information by, 
190, 707. 
of queen-consort, 
369. 

Attomies and solicitors—see At- 

TOBMEY-AT-LAW. 

Audita querela, 647, n. 

Auditors in boroughs, 154. 

Aula regia, 387, 388. 

Averia carucse, 345. 

Avowry, 681. 

Award, 355—358. 

of tithe commisrioners, 90. 


B. 

a 

Bail, action against, 656. 
bond, 567. 
court, 393,* n. 

in case of absconding debtor, 
566, 655. 
in error, 649. 
in replevin, 511. 
recognizance of, 507. 
scire tacias against, 669. 
to the action, 567, 655. 
Bailment, action on a, 522. 

Banc, sittings in, 415, 556, 557. 
Bank charter, 315,319, 320. 
Banking partnerships, 322, 323. 
Bank of England, 313, 314, 316, 
320. 

notes, 315, 318, 320. 
restriction of cash payments 
by, 316, 317. 

Bankruptcy, court of, 419. 

efiect of, pending ac¬ 
tion, 668. 

Banks, 313—324. 
brandy 317. 
in general, 322. 
joint stock, 317, 318, 323. 

registration of, 
323, 325. 
of deposit, 315. 
of issue, 315, 322. 
origin of, 313. 
private, *319. 

Baptists, 54, n. 

Barbers of London, 302. . 

Bar, pleas in, 572. 

trial at, 588. 

Barmote courts, 434, n. 

Baron, court, 374. 

Barons of the Exchequer, 391. 
Barrister appointed to certify rules 
for savings banks, 199. 

Barristers, .367. 

Bastards, settlement of, 170. 
Bastardy, special and general,586,n. 
Baths, public, 273, n. * 

Battel, wager of, 582, n. 

Battery, 449; 459. 
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Battery of wife, 5^9. ^ 

whfffi justifiable, 460. 

Beacons, 257. 

Beadle, 44, n. \ 

' Beating and wounding, 460. 

Beer Acts, 294. 

Bench, common, court of, 392. 
Queen's—see Queen's 
Bench. 

Benefice, 26, 425, n. 

Benefit building societies, 202, 
of clergy, 4, n. 

Benevolent institutions, 197. 

Bethlehem, 220, n. 

Beyond the seas, 542,547,550, n. 

Bill, attorney's or solicitor's, 312. 
of exchange, 524, 561, n., 
614, n., 658. 
of exceptions, 618. 
of Middlesex, 395, n. 

Births, registration of, 325,329. 

Bishops, 5, 14. 

courts of, 15,424. 
election of, dt 8. 
number of, 9, 10. 
resignation of, 15. 
suffragan, 12, n. 

Board of charities, 192. 
of health, 270. 
of trade, 248,251,261,277, 
281. 

poor law, 167. 

Body corporate, 123. 

Bona notabilia, 423, n. 

t 

Bonds, action on, 524. 

Booty of war, 429. 

Borough instices, 155. 

lunatic asylums, 216. 
quarter sessions, 155. 
rate, 166, n. 
recorder, 155. 

Boroughs, or municiped corpora- 
tions, 151—159. 

Boundaries of church lands, 66. 

Bounty on fisheries, 264^ 

Btiinh banks, 317. 


Breach of close, 488. „ 

ofcharitable trust, 193. 

■ ' of contract, 520. 
of. pound, 348. 

Bridewell, 224. ' 

Bridges, 233„236. 

British possessions aflroad, 246. 

shij^ 246, 249. ' * 

Bubble A«, 138, n. , 

Building leases by incumbents, 102. 
Bullion in the Bank of England, 
321. 

Burgess, 152. 

roll, 153, 158. 

Burgesses, municipal rights of^ 149 
—153. 

Burial Acts, 326, n. 

fees, 107, n. * 

of paupers, 186, n. 

Burials, 273, n., 274, n. 

Bye laws of corporation'^, 133. 
of railways, 278. 

0 

By the country, trial, 587—ree 
Jury, TiiiAii by. 

C. 

Caerleon, Archbishop of, 10, u. 

Calling the jury, 595. 

the pluintifij 624. 

Cambridge, university of, 127,410, 
442, 585. 

Cancelling letters patent, 397. 
Canonical obedience, 14, n. 

Canon law, 45,48, 421. 

Canonries, 17. 

suspension of many, 116. 

Canons of a cathedral, 17. 

Cape, grand, 672. 
petit, 672, n. 

Capias ad respondendum, 567. 
ad satisfaciendum, 653. 
in withernam, 513, n. 

Carriages and conveyances, 275— 
283. 

Case, action on the, 450. 
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Case, epecial. 177, n., 625, 635, 
637, ^48, n., 689. . 

Casting an essoign, 672, 675. 

. Casual ejector, fi84, 686, . 

p^r, 174. , • 

Casu consimili^.writ 'fh, 403, 404, 
• . 450. 

Cathedral Acts, 14, 116. 

^ • churches, 14, J14. 

prefesments, 27, n. 

Catholic Emancipation Act, 62. 

Cattle, contagious diseases among, 
273, n. 

trespass by, 489. 

Causes of action, joinder of, 579, n. 

Caveat against institution of a 
dark, 507. 

Centeni, 376. 

Certificate of convictipn, 612, n. 
of lunacy, 220. 
of settlement, 164, n. 

, ** trial by, 584. 

Certificated special pleader, 311. 
Certifying place of worship, 58,59, 
61. 

Certiorari, writ of, 385, n., 6S0,721. 
Cessavit, 499. 

Cession of benefice, 35, 74. 
Challenge, principal, 597. 

propter honoris respec- 
turn, 598. 

defectum, 599. 
affectum, 600. 
delictum, 601. 
to the array, 596. 

* to the favour, 597. 
to the polls, 598. 

Chamberlain, lord, licence of, as to 
theatres, 297. 

Chambers, practice before a judge 
at, 604. 

Chancel, 68. 

Chancellor, lord, 397-—411. 

• of a diocese, 14. 

of the duchy of Lan¬ 
caster, 434. 

Chancery, high court of, 397— 
411. 


Chancery, common law seal of^ 

401, n. > 

common law aide of, 399. 
equity side of, 399, 401. 
origind writ out of, 401. 

402. 

origin of the name of, 
397. 

Change of venue, 569. 

Channel Isl&nds, 257, 547, n. 

Chapels, 111, 117,118, 120. 
of ease, 111. 
free, 112, n. 
proprietary, 112. 
public. 111. 

Chapter, dean and, 16. 

Character of servant, 467. 

Charge in equity, 643. 

on benefices, 104. 
to the jury, 621. 

Chargeable lunatics, 217. 

paupers, 164, 174. 

Cliarging stock in execution, 662. 

Charitable commission, 188,189. 
legaaies, 196. 
trusts, 191. 
uses, 146, 187. 

Charities, laws relating to, 187— 
203. 

jurisdiction of the chan¬ 
cellor as to; 194. 
registry of, 190. 

Charterhouse, 134. 

of Batik of England, 315. 
of College of PhysiciaDS, 
301, 302. 

of incorporation, 129,138, 

; 139. 

party, 525. 

Chemists, 307. 

Chester, county palatine of, 435, n. 

Chief justices, 396. 

rents, 340. 

China trade, 248. 

Chivalry, court of, 428. 

Cholera, 269. 

. Cborepiscopi, 12, n. 

Christian courts—see Boclbbias- 
TicAL Courts. 
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Church, authorities in, 2. 

bulldihg Acts, 113, n. 
commissioners, 115. 
compulsory attendance at, 
64. ■ . 

discipline A<^, 15, 37, n. 
doctrines of, 45. 
endowments and provi> 
sions of, £5. 

estate commissioners, 114. 
extensions of establishment 
of, no. 
lands, 65. 
rate, 41. 

repairs of, 41, 69. 
service, 46 

wardens, 40—42,129, n. 
161. 

^ard, 68. 
in London, 43, n. 

Cider, 293. 

Cinque ports, court^Tcr, 436, n. 
Circuits, 415, 417, n. 
Circumstantial evidence, 617. 
Circumstantibus, tales de, 602. 

Civil injuries, 334, 444. 
law, 446. 

lay incorporations, 126,145. 
r^ress, 334. 

Claim of conusance, 440,442,585. 
Clausum fregit, 487. 

Clergy, the, 2. 

benefit of, 4, n. 
exemptions of, 3, 4. 

Clerieum admittendum, writ ad, 
678. 

a 

Clerk, deprivation of, 37. 
induction of, 30. 
institution of, ib, 
parish, 43. 
presentation of, 27. 
residence of, 33<—95. 

Clerks in the Chancery, 408. 

Clien||^ 369. 

Close, breach of, 487, 488. 
Coadjutors, 12, n. 

Coal minei inspectors of, 274, n. 


Coast trade, 257. _ * 

of India, 248. 

Cognizance, 681. 

Cognoivit, 637, 641^ n. 

Coif, degree of the, 367, % 

Coke, Sir E.,^407. ^ 

Collation of benefice', 29, 73. 
Collative advowson, 71. 

Collectors 6f poor rate, 182. 

College leases, 99. 

of Physicians, 127, 144. 
of Surgeons, 127. 

Colleges, 128, 145. 

Collegia, 125. 

Collegiate churches, 14, n. 

Colonial land and emigration com¬ 
missioners, 282, n. r 
ordination, 14, n. 
voyages, 281. ' 

Colour in pleading, 574, n. 
Commendam, livings in, 37. 
Commercial convention witn Atpe- 
rica, 265. 

Commission, high court of, 427. 

in lunacy, 220, 221. 
of charitable uses, 188. 
of gaol delivery, 417. 
of nisi prills, ib. 
of oyer and terminer. 
ib. 

of review, 426, n. 
of the peace, 417. 
to examine witnesses, 
606. 

Commissioners, ecclesiastical, 115. 
estate, 114. 
for administering the 
laws for the relief 
of the poor in 
England, 167. 
for building new 
churches, 113. 
in lunacy, 221. 
of assize, &c., 414. 
of bankruptcy, 419. 
of emigration, 282. 
of northern ligbta, 
258. 

of railways, 277| n. 
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CommisrioD^ of aewen, 432. 

of turnpike •roads, 
240. 

Committal ef^irkoners fo bouse of 
correction, 225. 

Committee c^.peer8*414. 

Common*bei1eh, court of, 392. 

disturbance of, 501, 502. 

• fund of a utuon, 174, n. 
informer, 550. 

jury, 501. 

lodging bouses, 274, n. 
pleas, court of, 392. 

Common, surcharge of, 502. 

wiy^out stint, ib. ^ 

Common Law Procedure Acts, 
439, n., 560. 

Confhionable cattle, 501. 
Comiyunications, privileged,466, n. 
Communities, 149 b. 

Commutation of tithes, 90. 

Q}m]TaDy, frauds of directors of, 
* 139, n. 

joint stock, 140, 317, 
323. 

Compensatio, 572, n. 

Competency of witness, 608. 
Composition, real, 84. 

Concurrent jurisdiction of superior 
. and county cour^SSS. 

leases, 100, n. 
writs'of summons, 562. 

Conductors of public carriages, 277. 
Conferring a living, 27. 

Confession and avoidance, pleadings 
in, 573. 

or default, judgment by, 
637, 641. 

Confirmation of bishop, 6, 8, 9. 
Cong5^'6lire, 8,17. 

Congregation, disturbing, 57. 
Conscience, courts of, 379. 

* Consecration of tithes, 81. 

bishops, 6, 8. 

Consent of Crown to corporation, 
129. 


Consent rule, 685. 

Consequential damages, 455. 

Consideratum eat per curiam, 638. 

Consistory court, 14, 424. . 

Conspiracy, 470. 

Constables, lord high, 387,428. 

Constitutions of Clarendon, 405. 

Contagious disease, 272. 

among cattle, 
273, n. 

Contempt of court, 3644^96. 

Contract and tort, 449. 

breach of, action for, 449, 
520. 

simple, 547. 

Contributories, 143. 

Controllers #the hanaper, 401, n. 

Conusance, claim of, 440, 442, 
585. 

Conventicle Act, 56, 59. 

Conventicles^ irregular, 59. 

Conversion of chattels, 513, 515. 

Conveyances by water, 280—283. 

Convocation, 1L» 

Copy, proof by, 616. 

Copyhold, execution against, 661. 

Copyright, infringement of, 518, 
519. 

Coronation, by whom performed. 
13. 

Corporate body—see Body Cor¬ 
porate. 
name, 131. 

Corporation Act, 55. 

aggregate and sole, 94, 

125. 

bond to, 136. 
b^ prescription, 120. 
civil and eleemosynary, 
127. • 

ecclesiastical and lay, 

126. 

how created, 128. 
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Co^poratioDi Bow dissolved, 147. 
IfOw visited, 143. 
incidents, of a, 131— 
136. 

intheutiivenitiea, 127, 
145. 

nature or definition of, 
123. 

municipal, 127, 148— 
159. 

officera, 135. 
of London, 148. 
origin of, 123. * 


Correction|^Bouse of, 224. 
Corse present, 107. 


Costs, 644. 

disallowance of, in certain 
cases, 646. 

double and treble, abolisbed, 
644, n. 

in dower, 673." • 
in error, 651, n. 
in mandamus, 700. 
in qunre impedit, 678. 
in replevin, 682. 
taxing, 644, 64.*^ n, 
to the defendant, 645. 
to and from the crown, 644. 


Council, borough, 153,155. 

of consewee, 401, n. 

Counsel, 367, 369. 

privileges of, 371, n. 

Count in dower, 673. 


Country causes, 591. 

Coun^ ifl pleading, 579. 

County bridges, 233. 

court (antient), 377. 
(new), 379-^85,395, n. 
511, 589, 646, 680. 
lunatic asylums, 216. 
palatine—see Palatinb. 
rate, 185, n. 

Court, archdeacon’s, 424. 
bail, 393, n. 
barmote, 434, n. 
baron, 374. 

Christian — see Ecclesias¬ 
tical Courts. 
consistory, 424. 

A • * ' 


r 


Court, county, 377—386, 6S0t 
^clesiastical, 4*20. 

' forest, 443, n. 

hundred, 376. 

, of admiralty, 420. 

-«of appeal in chancer)^ 411. 
of arches, 424,», 
of bankruptcy, 419. 
of chancery, 397. 
of chivalry, 428. 
of common pipas, 369, n., 
392. 

of delegates, 430. 
of exchequer, 3K6. 

chamber, 411. 
of great session in Woles, 
442, n. • 

of high commission, 427. 
of hustings, 438, n. 
of insolvency, 419. « 

of justice, 363. 

under Alfred, 372. 
of peculiars, 425., 
of piedpoudre, 443, n. 
of policies of insurance, 443, 
n. 

of queen’s bench,392,394,n. 
of the duchy chamber of 
Lancaster, 435. 
of the marshalsea, 442, n. 
of the sheriiT of London, 
438, n. 

palace, 442, n. 
prerogative, 423, n. 
stannaries, 436. 

Courts at Westminster, 395. 
in general, 362—371. 
inferior, 374—386. 

London, 438, n. 
maritime, 429. 
military, 428. 
not of record, 364. 
of appeal, 426. 
of assize and nisi prius, 414. 
of equity, 397. 
of general jurisdiction, 372 
—419. 

of special jurisdiction, 432 
—443. 

of the counties palatine, 435, 
651, n. 

of the cinque ports, 436, n. 
of lecurd, 364, 399, n. 
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Courts of requests or Vpnscience, 

• 37% V 

superior, 382, 383,* 395, 

646. , 

univer«[ty, 440. 

# jroluiitary/425. * ' 

Covenant, action of,'^4 9. 

. ft] lease,. 520. 

* Covenants as to title, 520. 

> Covent Garden Thcatn;, 299. 
Credibility of witness, 607. 

Crimes, 334. 

Criminal conversation, action for, 
abolished, 529. 

Cross-examination, 611. • 

Crown costa, 391, n. 

supremacy of, 47. 

Cura&, 38. 

• licence of, ib. 
penietual, 25. 
stipend of', .39. 

Custody of idiots and lunatics, 399 
Custom of London, 585. 
Customary services, 500. 

Cy-prea, 196. 

D. 

4)amage feasant, 339, 341, 489. 

to things personal, 510— 
535. 

Damages, action for, 447. 

in dower, 674. 

ill quarc impedit, 678. 

Damnum absque injurii^ 454,466, 
*491, n., 494. 

Darreign presentment, assize of, 

• 506,543,555. • 

Days, in the Terms, 554, 556. 

■ 

Deacon, 2. 

Deacon's orders, 27. 

l)ean and chapter, 16—18. 
of the arches, 425. 

Deanery, 17. 


Deans, rural, 19.* 

Death by negligence, action for,456. 
effect of, pending action, 
666 . 

Deaths, reg^terihg of, 330. 

Debt, action of, 449, 526. 

Debts, judgment, 6‘13> 

not exceeding, 20/., 656. 
simple contract, 547. 
small, 379, .381, 656. 
specialty, 549. 

Decanus, 16. 

Deceit, writ of, 647, n. 

Decern tales, 602. 

Declaration, 565, 569. 

against transubstantia* 
tion, 57. 

in lieu of oath, 59, 60, 
6.3, n., 695, n. 
id prohibition, 705. 
in qunre impedit, 676. 
in replevin, 680. 

De cjectionc fimitc, writ, 481. 
Defani.ntion, 467—470. 
Defamator}'liiiels, 2S4, n., 468. 

Default, judgment by, 575, 637, 
611. 

Defectum, challenge propter, 599. 

Defence, equitable, 57.3, n. 

of self, of children, &c., 
335.* 

Defendant in an ordinary action, 
561, 562. 

in ejectment, 68^. . 
in quare impedit, 509. 
Deferred annuities, 200. 
Deforcement, 475. 

Deforciant, 479. 

Degrees of Lambeth, 13. 

De hceretico comburendo, writ, 50, 
52. 

Dehomiue replegiando, writ,710,n. 
Delegates, court of, 426, 430. 
Delictum, challenge propter, 60K 
607. 

Deliverance, second, writ of, 682. 



732 ' ftiDEX. 


f 

t 

Delivery of declaration, 565, n. 
of^lcadingB, ib. 
of aigned bill, 312. 
Demandant and tenai^ 672, 673. 
De medietate lingus, jury, 597, n. 

Demurrer, 570. 

boo^ 580. 
genial, 571, n. 
joinder in, 57^7. 
judgment on, 639. 
setting down for argu- 
* ment, 580. 

special, 571, n. 
to evidence, 619. 

De odio ct ati&, writ, 710, n. 
Departure in pleading, 577. 
Depasturing, injury by, 503. 

Deprivation of archbisbops and 
bishnpB, 15. 
of an incumbent, 37, 

^ 74, 586, 677, n. 

Deptford Strond, Trinity House of, 
255. 

De retoruo babendo, 682, n. 
Derivative settlement, 164. 

Descent cast, 479, 483. 

Destitute wayfarers, &c., 174, n. 

Detainer of the freehold, 476. 
unlawfiil, 513. 

Detention of the person, 471. 
Detinue, action of, 449, 514, 653. 
Dies fasti et nefasti, 554. 
Dilapidations, 66, 103, 498. 
Dilatory pleas, 571. 

Diocesan courts, 14. 

Direct evidence, 617. 

Directors of convict piisons, 230, 
231. 

Disabilities of clergymen, 4. 
Disability, 542, 546, 549. 
Disabling statutes, 97. 
Disappropriations, 22. 

Discharge of jupr, 623. 

of prisoner, by sheriff or 
gaoler, 655, n. 


Dischaigej^ pleas in, ^72. « 

Discontinuance, 476. 

Discoverjf, interrogatories for, 606, 
609. ^ • 

Diseases Preyention Act,*^ ^855, 
272. ■» 

Dispensation, 13. 

Disseisin, 474. 

Disseisor, 3^7. , 

Dissenters, 54. 

Chapel Act, 196. 
reliefer, 59—63. 

Dissenting ministers, 57. 

Dissolution of corporation, 147. 

of railways, 280, n. 

Distress, 340. 

damage feasant, 339,341. 
excessive, 347. 
exemption from, 341— 
345. 

for rent, 340, 499. 
for services, 341, 499., 
grand, 675. 
illegal, 352. 
impounding of, 349. 
itinnite, 499, 675. 
sale under, 351. 
under acts of parliament, 
340. 

where it lies, 342. 
Distributions, statute of, 199. 

District county courts, 379—385, 
395, n., 511, 589, 646, 
680. 

parishes, 113, 117—120. 

District prisons, 226. 

schools for poor, 212. 
surveyor, 237. 

Distringas in detinue, 653. 

in qaare impedit, 675. 
in replevin, 680. 
juratores, 418, h. 
to compel appearance, 
564, n. 

Disturbance, injury of, 501. 

of common, 501,502. 
of divine service, 42. 
of franchises, 501. 
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Distucbance of patronliee, 504, 
• 676. ^ . 

of religioua assem¬ 
blies, 57* 
dl^nurc, 504. , 

• of ways, ii. 

Diversity ^esCourtes, 406. 

Divine right fo tithe's, 79. 
pivorce, new court of, 419, 529. 
Docketing judgments, 8cc., 643, ii. 
Doctors' Commons, 424. 
Documents, inspection of, 606,607, 
n. 

Doe, John, 684. 

Dog, dangerous, 462. • 

Diimesclay Book, 584, 584, n. 
Donation of u living, 31. 

Donative advowsons, 71. 

. bishoprics, 8, n. 
deaneries, 17. 

Double anB treble costs, 644, n., 

• * pleading, 578. 

Dower, 448, 670. 

arrears of, 541, n. 
judgment in, 674. 
unde nihil habet, 670. 
writ of right in, 448, 670. 
Drainage, 274, n. 

•Drivers of public carriages, 277. 
Droitural actions, 478. 

Druggists, 307. 

Drury Lane, 299. 

Diiccs tecum, 605. 

Duchy court of Lancaster, 435. 
Dungoness, 256. 

Duplex querela, 507. 

Duplicatio, 577, n. 

Durham, county palatine of, 435. 

E. 

Earl marshal, 428. 

Caster offerings, 105. 

East Indian Company, 249, n. 
trade, 248. 

Eat inde sine die^ 641. 


Ecclesiastical authorities, 2. 

commissioners, 113. 
corporations,126,143. 
courts, 420,423,424. 
districts. 111. 
dues, 105. 

'urisdiction, 14, n. 
eases, 96—105. 
persons, alienation by, 
. 95. 

Economy, laws of social, 122. 

Education, the laws relating. to, 
205—215. 

Edward the Confessor, 422. 
Ejcctioiie firmcc, de, 481. 

Ejectment, action of, 448, 481, 
484, 683—693. 
between landlord and 
tenant, 692. 
proceedings in vaca¬ 
tion, ib. 

Election of bishops, 6. 

Electors (or elisors), 598, n. 
Electric telegraphs, 279. 

Elects of College of Physicians, 301. 
Eleemosynary corporations, 128, 
144, 145. 

Elegit, writ of, 642, n., 660. 
Elisors, 598, n. 

Ellesmere, Lord, i07. 

Eloignment, 5 IX 
Elopement, 673. 

Emigration officera, 282. 

of paupers, 186^ n. 

Enabling and disabling statutes, 
97. 

Endowed schools, 205. 

Endowment of new churches, 113. 
Endowments, church, 65. 

Entering cause for trial, 592. 

Entry, 337, 478. 

by landlord, 489, 691. 
forcible, 338,484, n., 488,n. 
for trial, 592. 

of judgment on record, 5M, 
636, 638. 

oil lands, 478. 484. 
peaceable, 337. 
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fintty, right of, 478. 
wrift of, it. n. 

Epidemic disease, 272. 

Episcopal and Capitular Estate Act, 
IDi. 

functions, performance of, 
during incapacity of 
bishop, 15, n. 


Equitable pleading, 573, n., 575, n. 

Equity, 401—400. 

charge in, 643. 

courts of, 307. 

side of Exchequer, 390. 

Error, 647, 688. 

from courts of counties pa* 
latine, 651, n. 
on special case, 626, n. 

verdict, 625. 

Escape, 224. 

Essoign, 672, 675. 

Estate committee, 114, n. 


Estoppel, 574, 576. 
Estovers, 495. 


Estrepemciit, writ of, 497. 

Evidence by counsS or attorney, 
in the cause, 609. 
confined to point in issue, 
613. 

demurrer to, 619. 
docundentary or parol, 

601.S 

English and civil method 
of, compared, 620. 
hearsay, 616. 

• law of, in general, 604— 


620. 


of a child, 607, n. 
of interested perBons,608. 
of parties to the cause, it. 
of what, not required, 
612. 


positive or circumsthn- 
tisJ, 617. 
secondary, 615. 
the tat must be ad¬ 
duced, 614> 


Eundo, roorendo et redeando, 605. 
Examination in chief, 611. 

of attornics and soli- 
citoiB, 309. 


Examitvi^ion of wilnesses, '808— 
612. 

Examinqys of apothecaries, 306. 

. of atto^viea. 309. 

‘ of college of physicians, 
'301. , 

mf 

of surgeons, 605. 
Exceptions, bill of, 618. 

Excessive damages, new trial for, 
630. . 
distress, 347. 

Exchange, bill of, 524, 656. 

loss of, 614, n. 

Exchequer Chamber, court of, 411. 
«' court of, 386. 

jurisdiction of, 391. 
origin of, 386. 
usurpation of,«90, n. 
why so called, .390. 
proceeding.s in error 
from, 392. 
receipt of, it. 

Excise licence, 292. ‘' 

Ex contractu, actions on, 449. 

Ex delicto, actions, it. 

Execution against members of joint- 
stock banks, 319. 
in civil eases, 652—663. 
speedy, 6.35, n., 6.39, n. 
out of inferior courts,439. 

Executors, actions by and against, 

' 456. 

costs in, 645, n. 

Exempted persons from serving on 
juries, 601. 

things from distress,342. 
Exemption from tithes, 83. 

from lolls, 242. 

Expenses of witnesses, 605. 
Express colour, 574, n. 

Extra-parochial places, 115, n., 
162, n. 

Eye, depriving of the, 460. 

Eyre, justices in, 414. 


F. 

Fact, error in, 647. 
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P'actories, 273, n. 

• ^ 

Faculty, right to a pew by, 69., 
Fair, 493. ^ 

Faith, articlhsai^f, 45. 

False inprisonmont 471, 713. 
judgm<s>t, 377, G47. 

. verdictf 632, n. 

Fanning leases by incumbents, 101. 
Faryndon Inn, 367, n« 

Favour, challenge to, .')97. 

Fealty, subtraction of, 498. 

Fees, barrister’s, 301, 370. 
pbyoiuian’s, 304. 
surgeon’s, ib. 

Fcllows of the college of physicians, 
301. 

Femji covert, execution against,654. 

scire facias against, 
. 6G8. 

Ferm natufse, animals, 342. 
Ferries, 493. 

Fierdh)^ courts, 375. 

Fieri facias, 657. 

de bonis ecclcsiasticis, 659, n. 

Filing declaration, 5C5, n. 

Final judgment, 610. 
process, 5.i8, n. 

^I'ingcr, depriving of, 460. 

Fire by negligence (if lessee, 495. 
insurance, 525. • 

First fruits, 16. 

Fisheries, 263—265. 

Fixtures, 344. 

Flc^t marriages and baptisms, 332. 
prison, 229. 

Force, injuries witli and without, 
449. 

Forcible detainer, 514. 

«entry, 338,484, n., 488, n. 

Forest courts, 443, n. 

Foretooth, depriving of, 460. 
^orinedon, 480, n., 538. 

Forms of actions, 447, n. 

Founder of a corporation, 131,145. 


Franchise, lying in, 352. 
Franchises, disturbance of, 501. 
Frankalmoign, 94. 

Fraudulent representations, 517. 
Free chapels, 112, n. 

Freedom of a borough, 152, n. 
Freehold of the church, 126. 
Freemen’s* roll, 158. 

Freight, 525. 

Friendly societies, 200—202. 

Fund for the banks fur savings, 198. 

friendly societies, 201. 

Funded property of debtors charged, 
662. 

G. 

Gaol delivery, commission of, 417. 
Gaols, 22.3—231. 

Garnishee, 663. 

Gauge, railway, 279. 

General anneal licensing meeting, 
2 ^ 3 . 

bastardy, 586, n. 
board uf health, 270. 
issue, .*>72. 
register uihee, 328. 
return cb|iy8, 671, n. 
rules oy Poor-law board, 
168/ 

Rules, 560, n. 
sewers tax, 433. 

Genoa, 313. 

Gilbert’s Act, 67, 165, 170. 

Gild, 130, n., 149. 

Gilda mercatoria, 130. 

Gleaners, law respecting, 489, n. 
Glebe, 68. 

Government annuities, 200, ii. 
Grammar schools, 205. 

Grand assize, 480, n. 
cape, 672. 

distress, writ of, 675. • 

Great sessions in Wales, 442, n. 
tithes, 83. 
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Ofoss, advowioii ioi 71. 

Growing cro\«, 658. 

Grounds of rule nisi for new trial, 
629, n. 

Guarantee, action on, 524k 
Guardian, injuries to, 530. 
Guardians of poor, 168, 180, n. 
Guildhall, 130, n. 

Guilds, 149. 

H. 

Habeas corpus, 472, 710. 

Act, 716,717,719. 
ad faciendum, &c., 

711. 

ad prosequendum, 
Ac., 711. 

ad respondendum, 
&c., t6. 

ad satisfaciendum, 

t5. 

ad subjiciendum, 

712. 

cum caos8, 712, 
412. 


INDEX. 

Highway^y dedication, 232^ n. 

^ in 


'Mjr UtTUtVftMVUy «la 

in generalf 235, 236. 
surveyors of,* 236—'239. 
Hiring and service, 173. 

Holidays, 557, n.J/*' 

Holy orders, 2v-27. 

Homage, 7. • 

llotnine replegiando, writ de,710,n. 
Honorarium,, 370. 

Honorary canons, 17. 

Hospitals, 145,189. 

for the poor, 161. 

House of correction, 224. 
of lords, 412. 

Houses of public reception and en« 
tertainment, 292—299. 

Hundred court, 376. « 

Hundredors, on a jury, 597, n. 

Husband and wife, execution 
against, 65'4. 
scire facias against, 668. 

Hustings, court of, 438, n. • 


I. 


Hackney cairiages, 275. 
coaches, t5. n. 

Hsretico comburendo, writ of, 50. 
Hampden, Dr., St n. 

Hanaper office, 4^. 

Handwriting, witness to, 615. 

Health, injuries affecting, 462. 

• laws .relating to the public, 
266, 270. 
public, Act, ib. 

Hearsay evidence, 616. 

Henry I., 7. 

Hereford, see of, 9, n. 

Heresy, 48—53. 

Heriots, 352. 

High constable—see Cowst4ble. 
steward—set St gWA an. 

Highway Act, 233, 236. 239. 
rate, 236, 237. 

Highways, 232—243. 


Idle and disorderly persons, 175. 
lllicitum collegium, 128. 

Immediate annuities, 200. 

execution, 652, n. 

Impeachment of waste, 496. 

Implements of trade, when dis- 
trainable, 342. 

Imprisounicnt, false, 471, 713. 

not now a disa¬ 
bility, 547, n, 
under process of 
county court,384. 

Impropriators, lay, 21. 

Incipitur, 636, n. 

In commendam livings, 37: 
Incorporated law society, 310. 
Incorporation, power of, 128. 
Incumbent, 38. 

Indebitatus assumpsit, 526. 
Indemnity Act, annual, 58. 
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Inclnppndcnts^ 54, n. 

India Trade, 248. • . 

liidictinent of a corporation, 184. 
furilibel, 468. • 

' m 

IndurKMiienls on writ of siiinmuiis, 
.56I,56a^n. 

Iinliiction to a benelicp, 30. 

][ndnstrial and |>rovideiit societies, 
203. 

sclitiuls, 214. 

Infamnns persons, 607. 

Infecliuiis disorders, 272. 

sudden break¬ 
ing out of, 
260. 

Inferior court, 372—386. 

Jnfeudatioii of tithes, 82. . 

In fortpa pauperis, suin^, 615. 

Information in chancerv, 100. 

• , • ’ _ ^ 
ot ijuo warranto, /0<. 

^ , on penal statute, 550. 
Informer, common, .550. 

I iifringemcnt of copyriglil, 518,519. 

of patent right, ib. 
Inhabitant, ruterd)ility of, to sup¬ 
port of the poor, 183, 

Injunction at eomnion law, 427. 
^ on itifringenien! of copy 

or jiatent riglil, .518. 
tosta\ imisa^ices,4t* 1, ii. 
to stay waste, 497, n. 

I njiiries, civil, 4 i 1 - 5.‘J.5. 

to peisonal rights, 458— 
573. 

to health, -162. 

■ to liberty, 171. 
to life, 456. 
to limbs, 159. 
to rights of property, 473 
— 527. 

.to rights of property in 
tilings personal, .HO 
—527. 

in thingsreal, 473—527. 
• to rights in jirivate rela¬ 

tions, 527—534. 
a guardian, 530. 
a husband, 529. 

VOL. HI. 


Injuries to a master, .531. 

a parent, 5.?2. 
to rights in public rela¬ 
tions, 534. 

Inns, 293. 

Inoculation, 269. 

Inquiry, writ of, 630. 

Insane criininnls, 222. 
paupers, 217, 
persons—see LuNATies. 

Insolvency courts, 119. 

Insolvent judgment debtors, 6.56, ii. 

Inspection of coal mines, 27 I, n. 
of doeiniicnts, 666. 
of projierty, 596. 
tiiul by, 5S2, n. 

Inspectors of anatomical schools, 
365. 

of pri.sons, 229. 
Instalment in dignities, 5—7. 
In.'<titution ol'clciks, 30,586,671,n. 
Institutions, benevolent, 197. 

liisuraiiee, action on, 52.5. 

coifipaiiies, I 10, ii. 

Interest reijmhlie.'i' ul sit iiiiis 1i- 
tium, .5.36. 

Interest awarded by jury, 62.5, ti. 

on {iidgiTieiit debt, 613, 

611 . 

Interested witness, 607. 
Interlocutory jiulgmeiit, 640. 
Interments, 273, n., 271, n. 

■ 

International trading regulations, 
211—218. 

Interpleader, 661. 

Interrogatories, 600, 609. 

Intituling pleadings, 569, 672, ii. 
Intrusion, 471. 

Investiture of benedccs, 31, .32. 

of bishopries, 6, 7, 8. 

Ireland, poor in, 160, ii. 

Irish fislieries, 264. 

Irregular distress, S52. 

Isle of Man, 257. 

Issue, at, 577. 

3 I). 


I 
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l«auc {Icpartment’ol' Bunk, 321. 
ill faet, .5ns. 
ill {jciH-r.-il, .j 72. 
ill law, uOS, .'iSl. 
joiiiflrr ill, .539. 
mukiiit; up thi*, ih. 
of Batik of England notes, 
321. 


J. 

Ji'ofuils, statutes of, G33, CIS, n. 
.lesiiits, (i2, n. 

Jews inu}' lioiil property for schools 
and jilaces of worship, 63, 
11., 19.5. 

may be elected to municipal 
offices, 1.53, n. 

Joinder, in demurrer, ,577. 
in error, (117. 
in issue, 3S9. 

Joint stock bank.s. 140, u., 317,318, 
323. 

cuiiipanics, HO, 323, n. 

Judex, .36.5. 

Jiidge.s, 390. 

of assize, 411. 

Judges’ order, by consent, Oil. 

Judginciit, C28, 630. 

action on, 016. 
ailirinance of, 050. 
arrest of, 032. 
against casual ejector, 
081. 

. by confession, 637. 
debt, interest on, 04.3. 
delivering or pronounc¬ 
ing, ()38. 
effi ct i>r, (> 12. 
entry on record of, 036. 
error on, 647. 
liiial, 610. 

fur default of pica, 575, 
6.37. 

for want of appearance, 
.503, 037. 
interest on, 643. 

•* interlocutory, 640. 

in dower, 672. 
ill ejectment, 688. 


Judgment in qnare impedit, 678. 
in rejilcN'in, 682. 
non obstante veredicto, 

, ■ 6.33. 

on cogR’Ovit, 037. 
on demurrer, 581, 637. 
oii'nonsvib 637. 
on nolle .]iri»equi, ib. 
on retraxit, 6.38, n. 
on non sum informatu^, 

• ih. 

pajiiT, 0.16, 651. 
registry of, 01.3. 
reversal of. (;.51. 
revivor of, (J0.5. 
signing, 630. 

Judicial commitU ‘0 of the privy 
council, 119, 11 ., 427. 

Jurata, 003. 

Jure diviiio, title to tithes, 79. 

Jurisdiction, plea to the, 57'i. 

Jurors’ book, 590. • 

Jurors, challenge of, .lOO-iOOl. 

formerly witnesse.s, .597j n. 
lists of, 5f)0. 
qii.'ili/ication of, .599. 

in Middlesex, 600. 

Jury, trial by, 590—627. 

at bar, .5SS. 
at nisi prius, ih. 
before sberiff, (JIO. 
culogium of, 593, 
027. 

in the county courts, 
384, 627,'n. 
origin of, 588, ii. 
calling of, 595. 
coiiiinon, ib, 

de niedietatc lingu.T:*, .5!>7, li. 
discbaigc of, (i2.3. 
cxeinplioiis from serving on, 
001 . 

in London and Middlesex, 
600. 

judge’s charge to, 621. 
must be imaiiimous, 623. 
number of, 59.5, n., 603. 
panel, 59 L 
process, 590. 
special, 591. 
swearing the, 596. 



INDEX. 


739 


J US patronatu j, 70,507,539,674, n. 
post-]iininii, 488. 
pra>t()riuni, 402. 

• 

Justice of the peace, action against, 

• 

Justices, 377,^(78. 

, • • 

Justification oflilkcl, 4G8. 

. pleas in, 572. 


K. 

King’s Bench, court of, 302,394, n. 
counsel, TiOS, 309, n. 
prison, 22{i. * 

Kiorckiowariundes, 40, n. 

. L. 

Lsesionc fidei, suits pro, 405. 

Laity, 2.' 

Lninheth degrees, 13. 

I.ancaster, county palatine of, 435. 

court of duchy chamber 
of, ih. 

Land, definition of, in statutes of 
• liniilnlion, 511, n. 

churcli, 05, fiO. 

Clauses ('tyisolidation 
Aft, 129, II., 130, n. 
liinitntiuii of actions for, 53G. 

Landlord, defendant in ejectment, 
G85. 

ejectment by, 690. 
provisions in favour of, 
ib. 

rent of, G58. 

Lapse of presentation, 72, 75, 539, 
675.. 

Latitat, 305, n. 

Law, error in, 648, 050. 

* issue in, 568, 581. 
society, 310. 

Terms, 553—557. 
wager of, 582, ii. 


Lay corimrations, 126, ^46. 
impropriators, 22. 
investiture of bishops, 6. 

Laying the actiou, 569. 

LaKurets, 2G7. 

Lease, building, 102. 
college, 99. 

ecclesia'stical, 96—105. 
eiitr^ and ouster, 685. 
farming, 101. 

Lecturers and parish clerks, 38, ti. 

Legacies, limitation of actions in 
respect of, 510, n. 

T.essor of the plaintiff, (i81. 

Letters patent under 7 Will. 4 & 1 
V’ict. c. 73 . . 139. 
of request, 425. 

Levant and couchant, 313. 

Levari facias, writ of, G59. 

Libel, 467 — 170. 

defamatory, 468. 
in newspapers, ib. 
justificalioii of, lb. 
maliciuLw, ib. 

J.iberty, injuries to, 471. 

of the press, 281. 

Licence for hackney coach, 275. 
of curate, 38. 
to act plays, 296 
to sell beer or cider, 292— 
295. 

to teach yoiUli, 56, ii. 

Licensed bouses for insane ]>cysuns, 

220 . 

pilots, 255, 256, 

Lien of landlord, 658, ii. 

Liglits, 339. 

Liglitonncn of the Thames, 280, n. 
Lighthouses, 257. 

Limitation of actions, 536—552. 

as to justices of 
thepeacc,551. 
as to penal ac¬ 
tions, 550. , 
as to the Crown, 
538. 

of equitable claims, 543. 


3 11 . 2 
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Limitation of riglit of distress, 541, 

' 544. 

of right’of entry, 641. 
Limited liability, 141, 112. 

■ Limits of ])iluts of Trinity House, 
255, 256. 

Literary and scientific institutions, 
194, 2Q0. 

property, piracy of, 518. 
Liturgy, 40. 

Livings in commendani, 37. 

Loan of money, contract of, 523. 
Local actions, 451. 

Local acts of parliament, 551. 
board of health, 271. 
lighthouses, 258. 
taxes, 185, n. 

Lock-up-houses, 227, n. 

Lodging-houses, coininpn, 274, n. 

for labouring classes, 
ib. 

under the super!n ■ 
tendence of Poor- 
law board, 108, n. 

Lollardy, .'lO. 

London and Westminster sittings, 
414. 

courts in, 438, n. 
customs of, 585. 
francitises of, not to he for¬ 
feited, 148, 708, n. 
not included in municipal 
Act, 152. 

sanatory improvement, 
273, n. 

Long vacation, 557, 578, n. 

Lord Chamberlain, 297. 

Chancellor—sec Cn ancellok. 
mayor's court, 438, u. 

liOrds, house of, 412. 
justices, 411. 
spiritual, 10. 

Loss of a bill of exchange, 614, n. 

^Lunacy, commissioners in, 221. 

Lunatic asylums, 216 —222. 

borough, 216. 


Lunatic asylum, county, 21Q. 

in general, 220. 

Lunatics, 317. 

* chargeable to a parish, ib, 

• .critnitvd,*219, n. 

in prison fur debt, 655, o. 
meditating crime, 219, n. 
visitors of; 217, 221. • 
wandering at large, 219. 

Lying in fiaiichise, 352. ' • 

Lying-in hospitals,* 189. 

M. 

Madhouses—see Lunatic A.sy- 

< LUMS. 

Madmen— sec Lunatics. 
Magistrates, actions against^ 551. 
Magna Charta, 388, 393, ii., 415. 
Mainprize, writ of, 710, n* 

Making up the issue, h89. 

Mala praxis, 462. • 

Malfeasance, 419. 

Malicious arrest, 473. 
libel, 468. 

pruseeiition, action for, 
470. 

Manchester, bishop of, 10. 

Mandamus, 697—702. * 

incidental to an action, 
/ 702. 

to examine witnesses, 
in India, 697, ti. 

Manse, 68, n. 

* 

Murine assurance, 525. 
boards, 251. 

Mariners of Trinity House, 254. 
Maritime courts, 420, 429. 

Market, 493. 

Marriage, effect of, pending action, 
667. 

registry of, 320, 330. 
trial of, 586, n. 

Marshal, lord, 428. 

Marsbalsca, court of, 442, ii. 
prison, 229. 
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Maslcpancl servant, .‘iSl. 

of the Rolls, 409. 

Masters in chancery, 409^n. 
Mayhem, 460. • 

^^yors, 

Medical relief Id paupers, 180. 
.Medicine, compoundhig, 307. 
Mcdictate, jury do, ."iO?, n. 
•Meeting-house act, 57. * 

Menaces—ace ’I'iiukats. 
Mercantile marine acts, 251. 
Merchant seamen, 251. 

shipping Act, 248. 

More right, 480. , 

Mesne process, 558, n. 

pruhts in ejectment, 600, 
• 692. 
writ of, 500, n. 

MetropiTliian commissinners in lu- 
• nacy, 221. 
county courts, 380, n. 
.• inlerinents, 274, n., 
• . ;12G. 

inaiiageinont, 274, n. 
stage carriages, 275,n. 
, sewers, 274, ii. 

supply of water, ib. 
Middlesex, bill of, 39.5, n. 

Military courts, 420, 428. 
lAillbank Prison, 230. 

Ministers, 119. ^ 

Minor canons, 17. 

Minority'—sec A or; 

Miacolluiieoiis jurisdiction of county 
coiift, 386, n. 

Mise4>n a mere right, 480, a. 
Misfeazance, 449. 

Misjoinder, 579, xi. 

Misnomer, plea of, 571, n. 

M isrepresentation, 517. 

Mitigation of damages, 470. 

Mixed actions, 417. 

• tithes, 79. 

Modus deeimatidi, 86. 
rank. H7. 

Mulliter maims iinposiiit, 461. 


Monasteries, 20. 

Money, lent, 523. 
paid, ib. 

payment of, intoConrljS? 1. 
received to use of plaintili^ 
523. 

I Monk, 02, n. 

Moorings, injuring, 259. 

Moravi.ms, 609, n. 

Mort d’anccstor, 490, 555. 

I Mortgage, .544. 

Mortmain, 132, 187. 

Mortuaries, 16, n., 106—109. 
Mother-Church, 111. 

Motion by way of iiiterjdeader, 66 i. 
i Motions, 691. 

I Moveable Terms, 556. 

; Municipal corporation, 148, 710. 

' Act, 151. 

! Museums in boroughs, 156, n. 

I Miita caiium, 16, n. 

! Mulilution, 459. 

Mystery of apothecaries, 305. 

N. 

Name of corporation, 123. 

Navigation acts, 244— see Tkauu 
ANi> Navigation. 

of Ih'itish ship, 245. 

Ne admittas, 675, n. 
distiirbn pas, 676. 

I injiisth vexes, 500, n. 

I iinipics accoiiple, 673. 

unqiies scisio que dower, ib. 
Negligence, injuries by, 456, 461. 

I Nernbda, 622, ii. 

Never indebted, 572. 

New assignment, 576. 

Newgate, 226, n. 

Newspapers, 287. 

stumps on, 288, n. 

New trial, 629. * 

Nil capiat, judgment of, 611. 
dicit, judgment by, 637. 
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Nisi prius, commission of, 415,417. 
oourt of, 415, 416. 
record, 589, 590. 
trial at, 415, 588. 

Nolle prosequi, 637, 6i0. 

Non assumpsit, 572. 

Non cepit, 681. 

Non compos—see Lunatics. 
Non-conformists, 54. r 
Non-conformity, 48, 53. 

Non eat factum, plea of, 572. 
Nonfoazance, 449. 

Nonjoinder, plea of, 571, n. 

Non obstante veredicto, 633, 648. 
Nun proa, 637, 680. 

Non residence of clergy, 33, 34. 

Nonsuit, 623. 

motion to enter, 628, n. 
motion to set aside, ib. 

Non sum informatus, 638, n. 
Notaries, public, 308, n. 

Nut guilty, pica of, 572. 

Notice of trial, 592„688. 
to admit, 613. 
to produce, 615. 

Nottingliam, Earl of, 408. 

Novel disseisin, 499, 503, 555. 

Nuisance, 490. 

abatement of, 338. 
as to corporeal heredita¬ 
ments, 490. 

as to incorporeal heredi¬ 
taments, 491. 
injunction against, 494, 
n. 

private, 339. 
public, ib. 
remedies for, 494. 
removal Act for Eng¬ 
land, (1855,) 272. 

Nulla bona, return of, 659. 

Nullum tempus occurrit regi, 73, 
538. 

Nul tiel record, plea of, 583. 

Nunc pro tunc, judgment entered, 
642. 

Nuuquam indebitatus, 572. 


O. 

Oath, aflirmation in fien of, 58, n. 
64,11., 609,675, n., 695, n. 
VI what form,binding, 63, u., 
609. 

of abjiimtion, allegiance anH 
supremacy,'fi8.. 
of jurymen, 603. 
of witnesses, 608. 

Oblations, i05. 

Obventions, 106. 

Occupation, qualifying as a burgess, 
153. 

Occupier charged to poor rate, 182. 
Octo tales, 602. 

Qilconomy, laws of social, 122. 
Official log book, 253. 

Official trustees of charities, 492. 
Officiriajustitim, 401. 

Opening the pleadings, 603. 
Options, 12. 

Order in council, 247, .^SO*. 

of removal, 176. ' 

Orders, holy, 2, 27. 

Ordination, 2,27. 

for foreign parts, 3, n., 
14, n. 

Ore tenus, testimony, 620. 
Orfordness, 256. • 

Original writ, 402. 

, in dower, 671. 
in quareimpedit, 674. 

Ouster, 473. 

former remedies for, 478— 
482. 

of chattels real, 477. 
of the freehold, 473. 
of tithes, 485. 
present remedies for, 484. 

Outlawry, 564, n. 

Overseers of the poor, 161, 185. 
assistant, 182. 
duty of, 185. 
who exempted from be¬ 
ing, 161, n. 

Owner, when chaigeable to poor 
rate, 182. 

when chargeable to high- 
' way rate, 236, n. 
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• ’ • 

Oxford, 127, 131, 145, 146, 440, 
441, 442,* 685. 

Oyer and terminer, coifituission of, 
417. 

__ • 

• P 

• * • 

. • > 

Paia, trial per, 591—see Jury, 
. Trial hy. 

Palace court, -^12, n. 

Palatine counties, courts in, 435, 
436, 651, n. 

Pamphlets, 290. 

Panel, 590. 

Papist livings, right to present to, 
509. 

Pnpisli, relief of, 62, 63. 

J’arent ^lul child, 529, 530. 

Parish apprentices, 171, n. 
clerics, 43. 

^cystrict, 113. 

• land, 137, ii. 

Parishes, 110. 

Parishes fur ecclesiastical purposes, 
119. 

New Acts, 116. 
union of, 115, n. 

J’arkhurst prison, 230. 

Parliamentary grant fur education, 

210 . , 

Parochial chapels. 111. 

relief, principle of, 162. 

Parol evidence, 604. 

Parson, 19—38. 

’ how denrived, 36—38. 
nii'thud of heconiing, 27. 
why so called, 20. 

Particular actions, 670—693. 
Particulars of demand, 570, n. 

Parties to the cause may be wit¬ 
nesses, 607. 

Partners, remedies against each 
other, 523. 

Passenger ship, 281. 

Passengers Act, 281—283. 


Patent right, infringement of, 518; 
519. • 

Patronage, disturbance of, 501. 

Patronatus, 70. . 

Pauper, 170, 174. 

maintenance of, hy rela¬ 
tions, 174. 

refusing to work, 175. 
whsn not removable, 178. 

Pauperis, suing in forma, 645. 
Paving Acts, 236, 

Payment by joint debtor, 547. 

of money into court, 574. 
where jiresumed, 603, n , 
61S, n. 

Peace, commission of the, 417. 
Peculiars, court of, 425. 

Peers, house of, 412. 

Penal servitude, 230, n., 231, n. 
Penal statutes, action on, 550. 
Penitentiary at Millhank, 2.30. 
Punlonvillu prison, 231. 
I’cromptory ii^ndamns, 700. 

pleas, 571. 

Permissive waste, 198. 

Per pais, 587—see Jui{r,TKtAL by. 
Perpetual curate, 25, 31. 

Per quod consortinin aniisit, alle¬ 
gation of, 530. 
layingaetiuii with a, 465. 
servitinm amisit, allega¬ 
tion of, 5.32. 

Persecution, religious, 48. * 
Person, definition of, in Statutes of 
Limitations, 541, n. 
injuries to the, 458. 
Persona impersonnta, 30. 

Personal actions, 455. 

acts of parliament, 551. 
rights, injuries to, 458. 
service, 56.3. 
tithes, 79, 91, n. 

Petty bag office, 189, 401. 

Pews, 42, 68. « 

Pharmaceutical society, 307, n. 
Physicians, 300. 


! 
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'Physicians and surgeons, college 
• of, 3U1. 

Piedpoudre, court of, 443, n. 

Pilotage, laws relating to, 254— 
257. 

Pilotage authorities, 255. 

Pilot boats, 254, 255. 

Pitt Press, 287. 

' f 

Places of public amusement, 296. 
Plague, provisions respecting, 266, 
269. 

Plaints in county courts — see 
County Courts (New). 

Plea, dilatory, 571. 

equitable, 573, n., 575, n. 
in abatement, 571. 
in justification, 572. 
in bar, 572, 681. 
in discharge, 572. 
in suspension, 571. ' 
of misnomer, 571, n. 
of privilege, 586. 

Plea of non joinder, 571, n. 
pcremplpry, 571. 

Plea side of the exchequer, 390. 
special, 572. 

Pleading and demurring at the 
same time, 579. 
equitable, 573, n. 
in ejectment, 687. 
special, 567, n. 

Pleadings, 567—581. 

in time of vacation, 557, 
n, 578, n. 
opening the, 603. 

Pleas, several, 579, n. 

Plegii de prosequendo, 512, n. 

dc retornu habendo, ib. 
Plena probatio, 611, n. 

Pleiiarty, 505, 676, 677, n. 
Pluralities, 35. 

Policies of assurance, 525. 
court of, 443, n. 

Polls, challenge to the, 598. 

Pone, writ of, 375, 378, 680. 

Poor, 160—186. 
casual, 174. 
chaigeublc, ib. 


Poor, education of, 212, , 

in extra-parochial places, 
162, n. 

Irislv 160, n. 

^passing of, 178(. 

’rate, 169, 184, 185, n, ^ 
alloA'ance pf, 184. 
relief of, 180. • 

removal of, 178. 

Scotch, 160, n. 
settled,* 174. 

who compelled *to maintain, 
180. 

Poor law amendment Act, 167,168, 
173, 181. 
board, 167. 
commissioners, ib. 

Popular action, 527. 

Positive evidence, 617. 

Possession, actual right of, 486. 

apparent right of,, 478. 
naked, ib. 

Possessory actions, 478. 

Postea, 628, 630, CIO. • 
Postman and tubman, 369, n. 

Pound, 349. 

breach, 348. 

Prmdial tithes, 79. 

Prmmunire, 9, 47, n. 

Preachers, 38, n. 

Prebends, 18. 

Precedence at the bar, 369, n. 
pbtent of, 368. 

Premier scijeant, 368, n. 

Preuder, lying in, 352. 

Prerogative court, 423, u. 
writ, 696. 

Presbyterians, 55, n. 

Prescription, corporations by, 129. 
Presentation, 27, 72. 

Presentative advowsons, 31, 72. 
President of Poor law board, 168, n. 

Press, laws relating to, 284—291. 
liberty of, 284. 

Presumption of law, 603, n., 613, 
618, n. 

Presumptive evidence, 618. 

as to death, 613, 
618, n. 
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Vriegt, 2, 27. 

Primate of England, 9. 

of Ireland, 10, 11 . 

Primne preccs* IS. 

•Principal, challenge by way of, 597. 

Printers ^ tlVe house of parliament, 

■ 287. • 

Printing press, 285. 

Prison discipline, 224. 

MillbSnk, 2S0. 

Parkhnrst, ib. 

I*ciitouvi)le, 2SJ. 

Prisoners, 654, n. 

Prisons, 223—231. 

Private banks, 319. 

Private chapels, 111. 

Private charities, 193. 

• nuisance, 339. 
relations, 527. 

Privileged conimnnic.'itioiis, 466. 

Privileges of the clergy, 4. 

* • of cuunsci and attornies, 

370. 

* plea of, 5SG. 

Privilogium clericalc, -1, n., G4. 

Privy council, 119, n., ‘l.'Jl. 
tiilies, 83, n. 

» verdict, 624, n. 

Prize commission, 429. 
of war, ib. • 

Procedendo, writ of, GOG. 

Proceedings in an ordinary action, 

• 553—C09.’ 

in particular actions, 
G70—693. 

Process, 558. 

Proclamation in outlawry, 5G4, n. 
in dower, C71. 

Proctors, 3G5. 

Procurator, ib. 

Pro falso clamore suo, 641, n. 
‘profanation of the sabbath, 296. 
Profession, religious, 45—64. 

I’rofcssions, laws relating to, 300— 
312. 


Profits, mense, 690, 692. 
Prohibition, writ of, 7^)2—706. 

Pro laesione fidei, 405. 

Promissory note, action on, 524. 
Proofs, 604. 

Property, injuries to, 473—527. 

tax on tithe rent-Ksharge, 
, 92, n. 

f’roprietary chapels, 112. 

Proprictatc prolxmda, writ dc, 513, 

11 . 

Prosecution, malicious, 470. 
Protestant sectaries, 55. 

Provident societies, 203. 

Province of archbishop, 9. 

Proviso, trial by, 593. 

Publicans, 293. 

Public baths, 273, ii. 

Public baths and waahhouBe8,273,n. 
carriages, 275—283. 
chapels, ill. 
companies, 278—280. 
hcaltR act, 2GG—270. 
houses, 293. 
nuisance, 339. 
ulficers uf joint stock banks, 
319. 

rights, 534. 
verdict, G24, n. 
works, 264. 

Puis darrein continuance, 578, 
578, n. 

Puisne judges, 396. 

Purchase of railwaj’s, 280. 

Purchasers, how aflected by judg' 
mciits, 643, 11 . 

Puritans, 54. 

Q. 

Quadniplicatio, 577, ii. 

Quakers, Moravians, and Separa- 
tists, allirmation by, Gl, n., 
609, n. • 

Qualification of burgesses and frec> 
men, 157, 158. 
of jurors, 601. 
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Qu&rantine, 267* 

Quarc claiiBum fregit, 487. 

itnppdit, 74, 44S, 487, 50G, 
508, 539, 541, 545, 674 
—679. 

incuinbravit, 675, n. 
non aclmuit, 678, n. 

Quarter sesaioiiB, borough, 155. 

rcferencq^ at, 357, 
n. 

Quashing poor rate, 184. 

Queen's Anne’s bounty, 67, 117. 
Queen—see Kino. 

Queen’s bench—see Kino'sBencii. 

Queen’s counsel—see Kino’s Coun¬ 
sel. 

Queen’s prison, 229. 

Qui facit jier alium facit per se, 462, 
tam action, 527. 

Quod recuperet, 641. 

perinittat, action of, 503. 

Quo minus, 390, n. 

,Quo warranto, 148, 706—710. 

limitatidd of, 709. 

11 . 

Railway Clauses Act, 277, n. 

clearing system, 278, n. 
Railways and Canal 'i'rallic 
Act, 279, n. 

Railways, 277—280. 

Rank modus, 87. 

Rate, church, 41. 

county, 185, n. 
poor, 181—185. 

Ravishment of children, 530. 
of ward, ib. 
of wife, 527. 

Reading in, by incumbent, 30. 

Real actions, 375, 448, 484, 537, 
540, 670, 674. 
property commissioners, 483. 

Rebutter, 576. 

Recaption, 337. 

Recognizance of bail, 567, 656. 


Record, 364, 592, 625, 647. • 

actions on, 451? n. 
amending, 621, n , 633. 
courts of, 364,399, n., 583. 

. sfiggratiou ohj 593, 650. 
trial by, _^83. 

Recordari facias loqueltfm, /378. 

Recorder, 155. 

of London, 369, n., 438, 
11 .' 

* 

Recovery of things real, limitations 
of actions for, 537. 

Rector, 19. 

sinecure, 25. 

Rectorial tithes, 20, 82, 83. 

Rectories, 24. 

Recusants, popish, 55. ^ 

Recusatio judicis, 598. 

Redemption, equity of, 544. 

Re-entry on land, 337, 4V8, 489, 
691. 

by landlord, 691. , 

Re-examination, 611. 

Reformation, protestant, 51, 52. 

Reformatory schools, 214. 

Refusing to institute a clerk, 28, 75. 

Register of original writs, 559. 

Registrar-general, 328. 

of q^tornics and solici¬ 
tors, 309. 

Registrar of friendly societies, 202. 
seamen, 254. 

Registrars of county courts, 380. 

Registration, civil method of, 327. 

ecclesiastical method 
of, 325. 

of baptisms, 326. 
of burials, ib. 
of births, 329. 
of charitable dona¬ 
tions, 190. 
of deaths, 330. 
of joint-stock compa¬ 
nies, 141. 
of judgments, 643. 
of marriages, 330. ’ 
of ships, 249. 
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Regulation of gaols, 225. 

Rpgulee ge^erales, 560, n.,.568, n. 
Regular clergy, 24, ti. 

Rejoinder, 5f 0. * , 

Relations, dcfencaof, 335. 

Jlelator^ 7(ft. . ! 

Relief, parochial, law of, 180, 181, 
183. 

Religious liQUScs, 20, 84. 

Remembrancer of the Exchequer, 
391, n. 

Remitter, 300. 

Remote damage, 454. 

Removal of goods to prevent dis¬ 
tress, 346. 

of nuisances Act, 272. 

• of poor, 163, 174, 180. 
Render, lying in, 3.'>2. 

Renewal of church leases, 100. 

of writ of summons, 562, 
563. 

^^.ent-chsirgc, 01, 340. 

tithe commutation, 00. 

Rent, definition of, in statutes of 
limitation, .'ill, n. 
in arrear, 310, n. 
service, 340, 490- 
suhtracliou of, 498. 

Repair, covenant to, .'i20. 

Repairs of church, '^l, 69. 

of ecclesiastical residences, 
41, 66. 

Repleader, 634. 

Replevin, 350, 351, 3^1, n., 449, 
510, 511, 512, 11., 679—683. 

Replicatio, 577, q. 

Replication, 576, 681. 

equitable, 573, n., 575, 
n. 

Reply at nisi prius, 604. 

Reprisal, .336, 513, n. 

Reputation, injuries affecting, 463. 
Request, letters of, 425. 

Requests, courts of, 379. 

. the Court of, 403. 

Rescue of distress, 348. 


Res gestse, 61^. ■ * 

Residence of clergy, 33—35. 
Residence, ecclesiastical, 66. 

Resident in a parish for five years, 
179. 

Resignation bond, 77, 78. 

of benefice, 37, 74, 

• 586, 677, n. 

* of bishopric, 15. 

Rcspectum, challenge propter, 598. 
Respondeat ouster, 639. 

Restraining and enabling statutes, 
97—104. 

Retainer, 359. 

Uctorno liabcndo, 512, n., 682. 
Retraxit, 638, n. 

Return day of a writ, 652, n. 
irreplevisable, 682. 
of goods in replevin, 681. 
to manduiiius, 700. 

Returning ofticer, action against, 
535. 

Revenue causes, 391. 

Reversal of judgment, 651. 

Reus, 365. 

Revising barristers, 369, n. 
Revivor, writ of, 665. 

Right of action, 455. 

when it accrues as 
defined in the sta¬ 
tutes of limitation, 
541, n. . 

of ndvowson, writ of, 505. 
of entry, 482—484. 
of possession, actual, 480. 
of possession, apparent, 478. 
j of property, 473—527. 

Right, proper, 480. 

I to begin, 603. 

turning to a, 478. 
writ of, 480, 

Rights and wrongs, 333, 334. 
Rochester bridge, 256. ^ 

Roe, Richard, 684. 

Rogues and vagabonds, 175. 

Rolls, master of the, 409, u. 
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Roman Catholics, relief of, 62, 63. 
Romney marsh, 433, n. 

Royal College of Surgeons, 127, 
304. 

• Society, the, 127. 

Rule absolute, 696. 

for special jury, 591. 
of court, 6‘}3, n. • 
to show cause, 695. * 

Rules for the county courts, 383, n. 
for the superior courts, 560, 
u. 

Rural deans, 18, n., 19. 

S. 

Sacristan, 44, n. 

Salary of curates, 39. 

• of the judges, 396. 

Sale of arsenic, 807, n. 
of distress, 350. 
of goods, contract of, action 
on, 521. 

Salvage, 429, n. 

Sanatory condition of t^c people, 
296—270. 

improvement of London, 
274, n. 

inspector, 273. 

Satisfaction, entering on record, 
663. 

Saving the Statute of Limitations, 
552 

Savings’ banks, 197. 

Scaccarium, 390. 

Scandalous words, 464. 

Scundalum inagnatum, ib. 

' Scheduled boroughs, 158. 

Schism, 54. 

Schoolmasters, 50, 60. 

Schools of anatomy, 305. 
endowed, 205. 
for the poor, 212. 

( grammar, 205. 
sites for, 207, 210. 

iScire facias against bail, 609. 

for restitution, ih. 


Scire facias, writ of, 451. n., 668, 
669. ^ 

Scotland, poc^ in, 160, n. 

Scroop’p Tun, 367, n.* • 

Sea going ves8cls,»281. 
marks, 258. 
worthiness, 282. 

Seal, Chancery common law, 
401, n. • 

Sealing writ of execution, 652, n. 
Seamen, register office for, 253. 
Seek, rents, 340. 
i3ccondary evidence, 614. 

Second deliverance, writ of, 682. 

Secundum statutum, appearance by, 
594, n. ^ 

Secretaries of poor law board, 168, n. 

Secta ad furnum, &c. 500. 

molendinum, ib. * 

Sectaries, protestaiit, 55. , 

Secular clergy, 24, n. 

Securities for money, 658. 

Seducing to leave service, 531. 
Seduction of daughter, 532. 

See of the bishop, 14. 

Select! judiccs, 603, ii. 

Select Vestry Act, 105. 
Self-defence, 335. 

Separation of benefices, chapelrics, 
&c. 117, 119. 

Separatists,.61, n., 609, n. ^ 
Sequestrari facias, writ of, 659, ii. 
Sequestration of a benefice, 4, 659. 

Seijcant, antient, 368, n. 

premier, ib. 

Seijcants' Inn, 367, n. 

Seijcants at law, 367. 

exclusive audience 
of, ill C. P.,369, 
n. 

Servants, giving character of, 467, 
master’s responsibility for 
acts of, 461. t 

Service, of writ of summons, 561. 
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Servic%, rent, 499. 

* of|Writ out of tlif jurisdic¬ 
tion, dC5. * . 

Scrviciites ndiltgcni, ii67. 

Sessions forlltc liigliway,* 2i6. 

* quarter, «155. 

Set of!)apl£ of, 5,72. 

Settled poor, 163, 174. 

Settlement by apprenticeship, 171. 
l>y birth, 170. 
by certificate, 104, u. 
by estate, 172. 
by hiring and service, 
173. 

by marriage, 171. 
by parentage, ifc. • 
by paying taxes, 172. 
by performing oiBces, 
173. 

by renting a tenement, 
171. 

. law of, 102, 171—174. 

Several issues, 5K0. 

^ * pleas, 579, n. 

Sewers, coiiimissioners of, 432. 

• metropolitan, 274, n. 

Sexton, 13, 14. 

Slierift^ action against, .535. 

liability for escape, 518, n. 
trial before, 010. 
adverse claims against, 005, 

II. 

Sheriff’s court in lAiidon, 438, n. 
Shipowners’ liability for loss, 259. 
Shipping offices, 251. 

Ships, British, laws relating to, 240. 
Sliowing cause, 005. 

Sic iitere tuo ut alienum non Imdus, 

^ 1 . 

Signing judgment, 030. 

Simple contract, limitation of ac¬ 
tions for, 547. 

Simony, 3, 38, 75—78. 

Sinecure rector, 25. 

Sine die, eat inde, 041. 

Si non omnes, writ of, 418. 

Sites for schools, 207. 


Sittings at London and West¬ 
minster* 414. 
at nisi prius, ib. 
in banc, 415, 556. 

Six articles. Law of the, 51. 

Slander, 463—467. 

limitations in actions for, 
546. 

Small debt'court for London—vide 
Siilriff’s Court. 

Small debt courts—see County 
Court (New), 
pox, 209. 
tithes, 83. 

Social economy, laws of, 122. 

Society, benefit building, 202. 
friendly, 200—202. 
incorporated law, 310. 

Society, voluntary, 137, 149. 

Sodur and Man, Bishop of, 10. 

Sole corporations, 125. 

Solicitor-general, 308. 

q.iecn consort’s, 309. 

Solicitors^308—312. • 

Son assault dciiiesiie, plea of, 401, 
572, 573, 579, n. 

Soul-scot, 107. 

Sounding in damages, 040. 

South Sea project, 138, n. 

Southwell, 134. 

Special bustard, 580, n. 

case, 025, 635, 637, 648, n. 
089. 

ns to orders of removal, 
177. 

in ejectment, 688, n. 
damage, -lOO, 516. 
indursvinont on W'rit of sum¬ 
mons, 502. 
jurors’ list, 592. 
jury, 591. 
plea, 572. 
pleading, 507, n. 
verdict, 625, 026. 

Specific recovery of goods, 510, 
514, 516, 522. 

Spirits, sale of, 293—296, 



INDEX. 


760 

4 ^ 

Spiritual corporations, 125. 
courfe, 420. 

Stage coaches, 275. 
plays, 296. 

Stage, laws relating to the, 296— 
299. 

Stamp duties on bank notes, 322, 
n. 

Stamps on the newspapers^ 288. 
Stannaries, 436. 

Statutes of amendment, 633. 
of jeofail, ib, 

of limitations, 536—552. 

plea of, 572. 

Stay of execution in error, 649, 
Steam navigation, 281. 

Stephen, king, 405. 

Steward, manor court of the, 374. 
Stipend of curate, 38. 

Stock in funds may be charged 
with judgment debts, 
662. 

, in trade, rating of, 183, n. 

Stoppage, 572, n. 

Striking special jury, 592. 

SturgcB Bourne’s Act, 165. 

Submission to arbitration, 356. 

Subpoena ad testificandum, 605. 

duces tecum, clause of 
in, ib. 

in chancery, 405, 

Subtractiob of real property, 498. 

of suit and service, ib. 

Succession of corporate property, 
131, 135. 

Successors, 94, 95, 135. 

Suffragan bishops, 12, n. 

Suggestion in prohibition, 7U4. 
of death, 666. 
of error, 650. 
of failure to try, 593. 
Suing in formfi pauperis, 645. 

Suit al law —see Action. 
of court, 498. 

Summary procedure on bills of ex¬ 
change, 561, n. 


Summing up by judge, 621. t 
of evidence, 604, n. 
Summons on original writ, 558, 
671, b;4. 

writ of, in personal ac¬ 
tions, 561. 

Sunday, no day for juridi:»l busi¬ 
ness, 556. 

sale of beer, frc. on, 296. 
term beginning or ending 
on, 556. 

writ cannot be executed 
on a, 652, n. 

Superintending registrars, 328. 

Superior courts, 382, 383, 305, 
646. 

Superstitious uses. 187. 

Suppletory oath, 611, n. 

Supremacy of the Crown, 47. 
Surcharge of common, 502. 

Sur disclaimer, writ of right of, 499. 
Surgeons, 305. 

Surplice fpes, 105. 

Surrebutter, 576. 

Surrejoinder, 576. 

Surveyors of highways, 237. 

Suspension of canonrics, 116. 

of right of action, 4.54. 
pleas in, 571. 

Swearing the jury, 596. 

witnesses, 606. 

T. 

Taking, unlawful, 510. 

Tales, 602. 

Taxation, local, 185, n. 

Taxing costs, 312, 644. 
Temporalities of bishops, 7, 8,16. 
Tenant in dower, 672. 

Tender, legal, 320. 

of amends, 469. 
of the oaths, 58. 
plea of, 574. 

Tenure, disturbance of, 504. 

Terms, 553—557. * 

Test Act, 56—58. 
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Testimony—8ce Evidence. 

Theatre ref'llatioii act, 297t 
Tliealrcs, 206^ ■ ^ 

Things real, kwiries to, 473^ 
•Thirty-nine article?, 

Threats, •459. 

Timber, 49.5. 

•Tinners, 437, n. 

Titlie commissioners, 90. 
commutation Act, ib. 

Tithes, 78—91. 

discharge from, by a modus 
or custom, 
8G. 

by commu¬ 
tation, 90. 
by lapse of 
time, 87. 
by real com¬ 
position, 
84. 

• exemption from, by statute, 
83. 

great, 83. 
in London, 83, n. 
mixed, 79. 
objections to, 80. 
occupier, how far liable to, 
93. 

origin of, 79. 
ouster of, 485. 
of lish, 91, n. 
of minerals, ik 
jiersonal, ib, 
priL'dfal, 79. 
privy, 83, n. 

• recovery of, 92. 

. rectorial, 20, 82, 83. 
small, 8.3. 
vicarial, 23, 83. 

^Rrho exempted from, 83, 84, 
85. 

Title of plaintiff in ejectment, 683. 
to orders, 3. 

Toleration Act, 57, 59. 

Toll collectors, 242. 
thorough, 233. 
traverse, ib, 

ToNiug right of entry, 483. 


Tolls, 241, 242!: 

Torts, 449, 450. • 

Tout temps prist, 673. 

Town corporate, 148. 

Trade, coasting,* 248. 

Trading by clergyman, 4, 5. 

Transitory actions, 451. 

Traverse/in pleading, 574. 
toll, 233. ^ 

Treaty is matter of record, 584. 
as to fisheries, 264. 

Treble and double costs, 614, n. 

Trespass, 487. 

action of, 449. 
ah initio, 490. 
by cattle, 489. 
justifiable, ib. 
on the case, action of, 
449. 

maintainable by or against 
executor or adminis¬ 
trator, 455, 456. 
qaarc clausum fregit, 489, 
684. 

Trial and cTiiloncc, 581—632. 
at bar, 588. 
at nisi prius, ib. 
before the shcrifl^ 589, 640. 
by the judge, 582, n. 
by certificate, 585. 
by inspection, 582, n. 
by jury—see .1 or y,Thial by. 
by proviso, 593. 
by record, 583. 
by witncssc.s, 587. • 
by wager of battel, 582, n. 
by wager of law, 514,582, n. 
in quare impedit, 677. 
new, 628. 

Trinity House, 255. 

Trinity, Holy, denial of the, 53, n., 
60. 

Trinoda neccssitas, 233. 

Triors, 597, 601, n. 

Triplicatio, 577, n. 

Trover, 515. * 

Trustees of turnpike roads, 210, 
241. 
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Trusts, charitable, '189, 195. 
7'uming to tt right, 478. 

Turnpike Acts, 235, 240. 

roads, 235, 243. 

, roads in South Wales, 

240, n. 
trusts, 240. 
tolls, 241. 

Two witnesses, where required, 010. 
Types for printing, 285. 

U. 

Umpire, 354. 

Unanimity of the jury, 622, 022, n. 
Uncertifiented attornics, 310, n. 
Unde nihil habet, 486. 

Unfitness of clerks, 27, 28. 

Uniformity, acts of, 56. 

of process, 558. 

Union of beiicficcK, 36, n. 
of parishes, 115, n. 

. Unions, poor law, 169. 
Universitates, 125. 

Universities, colleges in, 145. 

corporate body of the, 
127, 145. 
courts of, 586. 
right to present to 
popish livings, 509. 

University press, 285, 287. 

Unliquidated damages, right to be> 
gin in, 603. 

Uses, charitable, 187. 
superstitious, (6. 

Usurpation of benefices, 505, 539. 
of franchises, 707. 
of jurisdiction by the 
Exchequer, 390, n. 
of jurisdiction by the 
Queen’s Bench, 394, 
n. 


V. 

Vacant possession, 687. 


Vacation, 557, 582, n. 

Vaccination, 269. h 
Vagabonds. 175. j- 
Vagrpnt, 224. 

Value recc:ved,«525, n. ' ' < 

Variance, 621, n. ' <■ 

Venditioni exponas, writ of, 659. 
Venision, 413, n. 

Venue in an action, 569. 

Verbal slander—see Slandf.r. 

I'^dict, 623. 

false, 632, u. 
piivy, 024. 
special, 62.‘>, 626. 

Vert, venison, and covert, 443, n. 
Vestry, 165. 

Vestry clerk, 42, n. 

Vicar, 19, 23, 35. 

ViCfirages, 25. 

Vicarial tithes, 83.* 

Vice-admiralty courts, 430. 

I 

Vice-chancellors in cqtiity, 410. 

of Oxford, 412. 

Viciiieto, jury de, 597, n. 

Victualling bouses—see Inns. 

Vi ct armis, 449, n. 

View by jury, 596. 

Vigilaiitibus, non dormientibus, 
jura suWeiiiunt, 537.' 

Visitation of a province, 11.' 
of a diocese, 18. 
of an archdeaconry, 18. 

Visitor of colleges, 145. 
of hospitals, >6. 
of a corporation, 144. 
of lunatic asylums, 217,221. 

Voire dire, 607, n. 

Volenti non fit injuria, 533. 

Voluntary affidavits, 695, n. 

associations, 137y 149. 
waste, 498. ^ 

Voting at municipal elections, 153. 
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Wager of battel. 582, a. 

of law,^ 

Wa1eB,,fon!|Der c«rte pf) 442,*n. 

* PriiK^ of| 4B8, iT. 

gardens of the Society of Apothe¬ 
caries, 306. 

Wards In boroughs, 1S4, n. 

Warrant of aftorney, 641, n. 
of removal^ 176. 

Washhouses, public, 273, n. 

Waste, 49^-498- 

by conversion, 496. • 

injunction to stay, 497, n. 
permissive, 498. 
remedies for, 496. 
voluntary, 498. 

* without impeachment of, 
.496. 

Watch rate, 156, n. 

li)(ater, mctrqmilitau supply of, 
• 274, n. ^ 

Watson's Clergymen’s Law, 33, n. 
Ways, disturbance of, 504. 

Welsh judicature, former, 442, n. 
Widows, pauper, 174, n. 

Wife, abduction of, 527. 

battery of, 529—see Hus- 

BANO AND 'l^FE. 

Winding-up .of joint-stock com- 
paiues, 142. 

Wintgy circuit, 414, n. • 
Withernam, goods taken in, 513, n. 
Withdrawal of juror, 623. 

one in general sufficient, 

” 610- 

Witnesses, attachment of, for con¬ 
tempt, 605. 


, Witnesses, atheists not competebt 
as, 608, h. 

examination'^f, 608— 
621. 

expenses of^ 605. 

* interested, 607. * 

not bound to criminate 
themselves, 609. 
oath to, 608. 

• trial by, 587. 
when wives may be, 
against husbaiidBi^ or 
vice ven6, 608. 
fAiid see fiviDSNCe.] 

Wittenagemote, 386. 

Words, defamatory—see Slander. 
Workhouse, 169. 

Works, public, 264. 

Worship, certifying places of, 58, 
59, 61. 

disturbing divine, 42. 
Wounding, 459. 

Wreck, 429, n. 

Written evidence, 604, 617. 

slander—see Libel. 

Writ in ejectment, 686. 

of advowBun, 505, 539. 
of error, 647, n. 
of execution, 652. 
of inquiry, 630. 
of ne injnsth vexes, 500, n. 
of right, 480. 
of right of dower, 448. 
of summons, 561. 

against a foreigner, 566. 
of view, 596, n. 

Writings, libellous—see Libel. 
Wrongs, 334. 

y. 

York, archbishop of, 425. 
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